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bAMOXL  Wbslbt  IfmDLBTOv,  Btqiiii«9  Um  6kA  of  Um  ooorl,  hsrbig 
dnrlBg  Umi  tarm,  Mr.  Gnsr  Jusnoa  Waitb,  Mi^  iO,  1880,  •&• 
Doonoed  the  feOowliig  ordor:  — > 


''II  kh«rAqrordti«d  that  JAMBtHix&lioXiraaT  b«  updated  d«k€l  lUs 
oovt  in  the  place  of  Davibl  WmuMt  Muwmjw,  iJeeeawi!,  end  tlMrt  he  Mtb- 
wHh  take  the  oalh  of  oOoe  and  giTii  bond  onnrtHloBal,  aoooidli^  to  law«  In  this 
oonaeotlon  we  oannot  refrain  from  ^Tini^  expfeerion  ta  ovr  lii^  legafd  tot  An 
penonalaadoacialoliaractarof  Mr.MiDDLBTOir.  Hltluuidwrltinf  fltatappeaia 
on  the  reoords  of  the  oonrt  under  dale  of  the  7th  of  Feliraaiy,  aji.  IttSb  IVooa 
tliat  date  until  lile  death  he  was,  wMiont  Interruption,  aotlTdy  engaged  In  Ao 
buiinen  of  the  oOoe  to  which  hie  eacoeieor  hae  Juel  been  appolnlod,  and  even  a 
wliiepor  of  complaint  agahiet  him  in  any  partlonlar  hae  nerer  reached  our 
Three  chief  Joetlcee  of  tlie  oonrt  and  ei|^teen  aaioelate  Juetloee  baTO  died 
liie  eenrice  begaa.*  He  wae  £-  meet  'acoonpUriied  efleer,  odnrteoua  in 
dignified  in  deportment^  f altlifnl  in  CTcry  dnlgr,  and  nerer  unmindful  of  the  eon* 
lidenHal  relatione  ho  had  with  the  oonrt  We  einocrelf  mourn  hie  loei,  both  oe 
an  oOoer  and  a  friend,  and  direol  that  thie  teetlmonlal  be  enteied  on  the  reo- 
oidi  of  the  oouri  and  a  copy  tnmeodtted  Yo  Ue  widow.  In  taken  el  our  reiieel 
for  the  memoiy  el  him  that  le  gon^  and  our  ^jrmpatlqr  tat  Ue  fanQy  In  IMk 
affliction.* 

On  the  aamo  day  Mr.  MoKumr  appeaiod  in  open  eonri  and  look  ttio 
oath  of  oAoew 
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Ex  PABXB  FbXHOO. 

b  cfictBMBt^  wiMfft  JLp  Btoy  tnd  Um  otlMf  dflf cndiBti  wm  mpocttn^^  fai  At 
•tpant*  powierion  of  ipedlle  pwoeli  of  tho  kad,  judgmait  wm  Mnd»td 
agilntl  tlMDi  for  IIm  reoofvarj  tbovof  aad  eoots  of  raU^  ud  alto 
•Mb  lor  doBMfOi  for  wlthhoWing  tbo  porod  whenof  ho  was  in 
wliioh  ezoced  in  tho  oggregate.lO^OOD.  A  writ  of  emr  was  rood  ool  bj  all 
At  Mnarati.  A.indB^toi«iiderltafi9iwMelmof  tM  JiidgniODt  ogai^ 
IkcB,  aawaflj  gaw  a  bood,  wUeh  wab  dolj  approrod  and  aoooptod.  Tht' 
oovl  bolow  tboroapoii  orderod  that  tbo  pToroodlngi  on  tbo  JodgmoQt  aa  to 
A.  aad  B.  bo  ftajod,  and  tbat  a  writ  of  reotitutkm  and  ozocntlon  bo  iMOod 
agaiBil  tbo  romaiofaiif  dofendanto.  ffeU  tbat  ananrfgwi  dirooting  tbat  tbo 
JodgftHBl  bo  caniod  into  ozcontion  agalntt  all  tbo  dcf ondaati  woold  not  lio. 

PsnnoK  for  %  mandamut  againat  the  Cirooit  Court  of  the 
United  Statea  for  the  District  of  California. 

Upon  the  ahowing  made  by  French  in  his  petition,  it  appean 
that  he  brought  a  snit  in  ejectment  in  the  conrt  below  againat 
Lincoln,  O'Ness,  Oneati^  DeSilva,  and  others,  to  recorer  tiie  pos- 
session of  a  large  tract  of  land.  On  the  trial  the  court  found, 
amoi^  other  things,  that  Lincoln  was  in  the  separate  posses- 
sion of  a  specific  portion  of  the  tract,  and  that  O'Ness,  Onesti^ 
and  DeSilfa  were  in  the  possession  of  another  portion.  Judg- 
ment was  rendered,  Oct.  7, 1878,  in  favor  of  French  against  all 
the  defendants  jointly  for  the  recovery  of  the  entire  tract  and 
the  costs  cf  suit,  amounting  to  9860.26;  and  against  Lincoln 
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separately  for  $880,  damages  for  withholding  possession ;  and 
against  O'Ness,  Onesti,  and  DeSilva  for  $225«  for  like  canse. 
Other  separate  judgments  for  damages  were  rendered  against 
the  other  defendants,  the  aggregate  of  all  the  money  judgments 
being  96,091. 

On  the  28th  of  October  a  writ  of  error  from  this  eonrt  was 
sued  oat  in  the  name  of  all  the  ilefendants,  and  the  Ciroait 
Coart  on  the  same  day  made  the  following  order :  — 

**And  now,  on  motion  of  the  defendants*  attomeTs,  it  is 
ordered  that  the  amoant  of  the  bond  to  stay  the  execution  of 
the  judgment  in  this  case,  as  to  the  possessiqu  of  the  land 
found  by  the  findings  filed  herein  to  be  in  the  separate  posses* 
sion  of  the  defendant  Lincoln,  and  also  as  to  the  judgment 
against  him  for  damages  and  costs,  be  and  the  same  is  hereby 
fixed  at  98,000.  And  it  is  further  ordered  timt  the  amount  of 
the  bond  to  stay  the  execution  of  the  judgment  as  to  the  land 
found  by  the  findings  filed  herein  to  be  in  the  separate  posses- 
sion of  the  defendants  O'Ness,  Onesti,  and  DeSilya,  and  also 
to  stay  the  execution  of  the  judgment  against  them  for  oosts 
and  damages,  be  and  the  same  is  hereby  fixed  at  98,000.** 

On  the  following  day  separate  bonds  were  filed  by  the  de- 
fendants named  in  this  order  for  the  designated  amountSi  and 
conditioned  as  required  by  law  for  the  stay  of  execution,  which 
were  approved  and  accepted  in  due  form  by  the  circuit  judge, 
and  on  the  8l8t  of  October  the  following  order  was  made  by 
the  Circuit  Court :  — 

*^  A  writ  of  error  having  been  sued  out  and  perfected  by  the 
defendants  in  said  action,  and  defendant  L.  M.  Lincoln  hftving 
given  the  proper  bond  to  operate  as  a  iupenedeoi  as  to  tiie 
judgment  against  him,  and  the  defenduits  Onesti,  0*Nes8,  and 
DeSilva  having  given  a  similar  bond  as  to  the  judgment 
against  them:  ordered,  that  proceedings  be  stayed  as  to  the 
moneys  recovered  against  said  Lincoln,  and  as  to  the  sixty 
acres  of  land  found  by  the  court  to  be  in  his  possession,  as 
described  in  the  findings  in  said  cause ;  and  also  that  the  pro^ 
ceedings  be  stayed  as  to  the  judgment  for  damages  and  costs 
against  said  O'Ness,  Onesti,  and  DeSilva,  and  as  to  the  land 
found  to  be  in  their  possession,  as  described  in  the  findings  of 
the  court  in  this  cause ;  and  that  a  writ  of  restitution  and 
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* 

•ozeeotioii  imn^  as  to  tiie  xmudning  d«fe]idiiiti|  and  iba  v»* 
mnndAT  of  the  land  laoowrod  fan  tbe  action." 

Aftenvwda,  Franeh  i^^pliad  to  tlie  dark  of  the  CureoH  Court 
to  188110  eraoQtion  againat  all  Ilia  dafandanta,  aa  ifill  thoaa 
who  had  filed  $yper9edea$  bonda  aa  the  othera ;  and  thia  befaig 
xef oaed,  he  mored  the  court  to  Tacate  ita  order  of  Ocftober  81, 
and  diraet  the  complete  eseoation  of  the  jndgnient.  Thia  alao 
baing  lefnaed,  he  now  praya  ^-that  a  writ  of  mandamm$  imom 
from  thia  court  to  the  Ciicnit  Court,  •  •  •  directing  aaid  Cii^ 
out  Coart  to  proceed  and  completely  eseeate  ita  aaid  jadgmenti 
notwiihatanduig  aaad  writ  of  error  and  aaid  ofdara  of  iaid 
Cireoit  Cooii.'* 

Mr.  John  JUifndUU  for  the  petitioner. 

Bole  29  of  thia  court,  following  the  reqoirementa  of  aect  IQOO 
of  the  Beriaed  Statutaa,  profidea  that  in  real  actiona  the  bond 
must  be  for  an  amount  sufficient  to  aecure  the  aum  reoorered, 
and  **]uat  damagea  for  delay/*  and  coats  and  intereat 

In  Stafford  ▼.  Union  Bank  qf  Louioiana  (17  How.  276),  tiiia 
court  held  tbati  when  the  bond  was  not  equal  to  tbe  whole 
amount  xecoTered,*the  writ  did  not  operate  as  a  oupenodeao^ 
and  that  a  writ  of  mandamuo  would  be  awarded  directing  the 
Ciicnit  Court  to  exedute  the  jud^ent. 

It  ia  no  anawer  to  say  that  the  judgment  in  question  is  in 
etEect  a  separate  one  against  each  defendant,  for  the  land  in 
his  possession,  and  for  damages  for  his^withholding  the  same ; 
for  it  is  the  writ  of  error  which  operates  as  a  oyperoedeao^  and 
coextensive  with  its  operation  must  be  the  stay. 

If  the  judgment  be  such  that  each  defendant  is,  indepen 
dently  of  tbe  others,  entitled  to  a  stay,  each  must  sue  out  his 
sepaimte  writ.  The  defendants,  against  whom  several  judgments 
have  been  entered,  cannot  join  in  the  writ  for  the  purpoae  qf 
conferring  jurisdiction  on  this  court,  and  then  sever  for  any 
other  purpose.  All  of  them  may  be  required  tx>  join  in  order 
to  make  the  jurisdictional  amount;  and  the  writ  cannot  be 
upheld  by  the  joinder,  aftd  operate  seyerally. 

Ifr.  Walter  S.  Smith,  oontra. 

In  California  each  defendant  in  ejectment  may  answer  ser* 
orally,  and  each  demand  findings  and  a  judgment  upon  his 
possession  of  a  separate  parcel  of  the  demanded  premisaa. 
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Winan$  t.  Ohriitjf,  4  Cal.  70 ;  Ander9on  r.  Pmrher^  6  id.  800 ; 
Ourtii  y.  SutUr,  16  icL  264;  JEUi$  y.  Jorn^Mj  SjS  id.  276  ;  Xicm 
y«  Olarkf  28  id.  85.  It  is  dear,  therefore,  that  the  delenduit 
agfdnet  whom  a  separate  judgment  has  been  entered  may  ataj 
prooeedings  Tnthont  giving  a  bond  rendering  him  xesponsible 
for  the  jndgmente  against  his  oo-defendants. 

The  amoont  of  the  bond  and  the  snfficienejr  of  the  snre^ 
are  matters  of  discretion  in  the  judge  below.  An  error  com* 
mitted  in  that  regard  is  not  ground  for  a  mamdamu$.  Bey. 
Stat,  sect.  1000 ;  Jenme  y.  MeCarter,  21  WalL  17.  And  a 
writ  directing  the  execution  of  the  judgment  below  will  be 
refused,  unless  the  record  shows  that  on  his  part  there  has  been 
mistake,  misconduct,  or  omission  of  duty.  UmUd  State$  y« 
ZV%,  11  Pet.  178.  Afford  y.  Union  Bank  qf  Xoummo,  cited 
by  counsel  for  the  relator,  is  not  applicable  to  this  case. 

Mb.  Jubticb  Wattb  stated  the  case  and  deUyered  &a 
opinion  of  the  court. 

The  argument  in  support  of  this  petition  is,  that  as  when 
the  judgment  or  decree  is  for  the  recoyery  of  money  not  other- 
wise secured,  the  rule  of  this  court  (Rule  29)  requiresi  tihe 
bond  for  stay  of  execution  to  be  for  the  whole  amount  of  the 
judgment  or  decree-;  and  as  in  this  case  the  writ  of  error  was 
sued  out  by  all  the  defendants,  and  the  aggregate  of  all  the 
money  judgments  against  them  severally  is  more  than  $6,000, 
the  bonds  that  have  been  executed  are  insufficient,  and  there- 
fore no  stay  of  execution  has  been  lawfully  perfected.  The 
object  of  the. rule,  which  was  made  to  put  into  form  the  prac- 
tice that  had  prevailed  before  its  promulgation,  is  to  secure  the 
eventual  payment  or  performance  of  the  judgment  or  decree,  the 
execution  of  which  is  stayed  by  the  i^enedeoi^  in  case  the  appeal 
or  writ  of  error  is  not  prosecuted  to  e£Eect.  Here,  although  the 
writ  of  error  has  been  sued  out  to  obtain  the  reversal  of  tho 
entire  judgment,  a  stay  of  execution  is  sought  only  as  to  cer- 
tain specified  parts.  The  judgment  is  severable  as  between 
the  defendants,  and  has  actually  been  severed  by  the  court 
below  for  the  purposes  of  the  stay  of  execution.  We  see  no 
impropriety  in  this,  as  in  legal  effect  the  judgment  as  it  stands 
is  against  each  of  the  several  defendants  for  the  lands  they 


nqpeethdj  oeeapj,  and  the  damiget  they  aie  respeottTsly 
HaUe  to  pij.  In  tbia  Ti0w  of  tiie  oaae  iQie  bonds  aie  sufficient 
in  aaoont  and  fenn.  So  fw  as  tiie  money  parte  of  tiie  jiidg* 
ment  are  oonoeined,  tbey  aie  far  in  ezoeae  in  eaoh  inatenoe  o( 
the  aaoont  xeooreved  againat  the  aeyeral  def endante  who  seek 
the  atay;  and  aa  to  the  damagea  on  aooonnt  of  the  detention 
of  ^  property,  we  decided  in  Jerome  T.McOarter  (21  Wall.l7) 
that  the  amount  of  the  bond  rested  in  the  discretion  of  the 
judge  or  jostioe  who  signed  the  dtation  or  allowed  the  euperee- 
deae^  and  woold  not  be  reconsideied  here. 

It  is  said,  howerer,  that  if  the  jadgment  is  separate,  so  tiiat 
eaoh  defendant  is  entitled  to  a  stay  independently,  of  the 
others,  each  most  sne  out  his  separate  writ  of  error.  To  this 
we  do  not  agree*  The  writ  and  t£e  9uper$edea$  are  two  sepa- 
rate things,  and  the  writ  can  be  snstained  without  a  9yper$edeae. 
All  the  defendante  want  the  judgment  Teyiewed,  but  a  part 
only  desire  to  haye  the  execution  against  them  stayed ;  and 
we  see  no  reasdn  why  they  may  not  all  join  in  the  writ,  and 
separate  when  they  ask  for  a  stay.  There  is  certtdnly  no 
settled  practice  against  it,  and  yery  strong  reasons  can  be 
found  in  ite  fator.  The  whole  question  is  one  of  practice  and 
not  of  statutory  law.  **  Good  and  sufficient  security  that  the 
plaintiff  in  error  or  the  appellant  .  •  •  shall  answer  all  dam-' 
ages  and  costs,**  ^if  he  fail  to  make  his  plea  gbod,^  is  all  the* 
statute  (Ber.  Stat,  sect,  1000)  requires ;  and  the  rules  of  prac- 
tice are  satisfied  if  Ihe  indemnity  is  commensurate  with  the 
damages  that  may  follow  from  the  stay  which  is  effected. .  Bur 
if  the  writ  is  informal,  Ihe  remedy  is  by  motion  to  vacate  the* 
writ,  and  i^t  by  mandamue  to  haye  the  judgment  carrLed  into 

eacecution. 

Petition  demied. 
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TiHTSifAH  V.  NjoioirAL  Bjlsx. 

Where^  ^  an  agreed  ftatemoit  of  facts,  fan  tfaa  nature  of  a  ipeeial  rerdleli  ihm 
plafantUTe  elalm  irae  admitted  bj  tiM  defendant,- enoept  the  iom  of  #8,18190, 
-^Hdd,  that  that  sun  waa  the  amoont  actoaUf  fai  dlapute,  and  although 
Jndgmem  waa  lendend  below  for  tho  entire  olahft,  being,  more  than  fSgOOO^ 
the  writ  of  enor  most  be  dlimftied  for  want  of  JnAdlctioa. 

MonoK  to  dismiBB  a  writ  of  error  to  the  Circuit  Court  of  tbe 
United  States  for  the  Western  District  of  Pennaylyania. 
The  faotB  are  stated  in  the  <^inion  of  the  court 

Mr.  D.  T.  WaUan  in  support  of  the  motion* 
Mr.  WeUjf  MeOuOogh^  amtra. 

Mb.  Cmxr  Jxjboqm  Waxxb  deUvered  the  opinion  of  tiie 
court 

In  (Troy  t.  Blanekard  (97  U.  8.  564),  we  held  that  a  case 
tkust  be  dismissed,  if,  on  an  examination  of  the  whole  reoord,' 
it  appeared  that  the  Talue  of  the  matter  actually  in  dispute 
becween  the  parties  was  less  than  our  jurisdictional  amount 
TUs  writ  of  error  was  brought  by  the  defendant  below  to 
reverse  a  judgment  against  him  of  more  than  $6,000 ;  but  on 
looking  into  the  record  we  find  that  the  CMfiib  was  heard  on  an 
agreed  statement  of  facts  in  the  nature  of  a  special  Terdiot,  in. 
which  it  appeared  that  the  plaintiff  claimed  of  the  defendant 
$8,288.79,  and  interest  from  June  4, 1876.  The  defendant  ad- 
that  he  owed  of  this  amount  $6,099^9,  for  whieb  the 
was  entitled  to  a  judgment.  The  only  controTiirsy  was 
as  to  the  liability  of  the  defendant  for  the  difference  between 
what  he  admitted  to  be  due  and  what  the  plaintiff  claimed,  or 
$8,184.20.  This,  then,  is  the  amount  actually  in  d]spute,'and  as 
it  is  less  than  $5,000|  we  have  no  jurisdiction. 

Writ  dimimd. 
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lor  te  pnupum  of  aa  9sn^  to^  or  a  will  of  onor  frani,  tfdi  oonrti  te 
Mt^of  th#  fBOord  fa  wttdtBlij  wrthorttoatoa.  If  llbo  ootod  with  tho  toil 
of  tho  ooort  bdkm^  and  alfiMd  bf  IIm  dtpn^  oloA  thorvof  In  IIm  at^ 
for  Idi  pcino^aL 

Monovio  dismiss  an  appeal  from  tbe  CSirooit  Court  of  tbe 
United  States  for  the  Eastern  District  of  Missonri. 

This  is  an  appeal  taken  by  Gbmean  from  a  decree  rendered 
in  fftTor  of  th^  defendants  below,  partners  doing  business  nnder 
the  firm  neme  of  Dosier,  Weyl,  &  Co.  The  anthenticAtioii  d 
the  tarensoript  of  the  record  filed  here  is  as  follows:  — 

^  XTvxm  Statss  ow  AnininA,  V 

Easissv  DisniOT  ov  Missouu,  «t. } 

«I,  M.  IL  Price,  derk  of  the  CSrcuit  Court  of  the  United  States 
in  and  for  the  Eastern  District  of  IGsaonri,  do  hereby  certify  the 
writing  hereto  attached  to  be  a  tree  transcript  of  the  record,  pr^ 
ceedingOi  end  exhibits  in  case  Na  600  of  Joseph  F,  Oamean, 
plaintifij  against  Dosier,  Weyl,  A  Oo^  defendants,  as  ftilly  as  the 
ssme  remain  on  file  and  of  record  in  said  case  in  my  ofilce* 

*^In  witness  whereof  I  herennto  subscribe  my  name  and  afilz 
the  seal  of  said  conrti  at  offlce  in  the  city  of  St  Louis,  in  said  dis- 
trict^ thb  serenteenth  day  of  July,  in  the  year  of  onr  Lord  eighteen 
hundred  and  seventy-seven. 

[SBA2..]  ^kClLPmoa, 

<<  Clerk  qf$a4d  Court 
^  By  T,  L.  Cn^wfonn, 

Mr.  Bdward  Bajfd  in  support  of  the  motion. 
Mr.  Bobert  S.  ParMniont  contra. 

Mb.  Chxxt  Jubhob  Waxtx  deliyered  the  oinnion  of  the 
court. 

Since  the  act  of  Jnne  8, 1872  (17  Stat  880),  Rer,  Stat.  668, 
684, 678,  authorizing  the  appointment  of  deputies  of  the  clerks 
of  the  courts  of  the  United  States,  %  transcript  of  the  record  is 
sufficiently  authenticated  for  tiie  purposes  of  an  appeal  or  a 
writ  of  error  to  this  court,  if  it  is  signed  by  the  deputy  in  the 


8  SOULI  V.  UNITiD  STAnek  [Sll|K  OL 


name  of  and  for  the  derk  of  the  oonrt  from  whioh  the  aT>peel 

comes,  or  to  which  the'imt  of  error  is  directedt  and  sealed 

with  the  seal  of  that  court.    Thtf  transcript  sent  np  in  this 

case  comes  within  this  rule. 

Motum  denied. 


SouLB  9.  UHirxD  Statu. 

Mbt  on  Dm  taid  of  a  oolltotor  of  IntciBSl  totobm,  bcoitaif  dtlo  Jan.  11;  1S07. 
SM^  h  Tkn^'ibe  Midil  of  hb  aocoimtt  was  tha  diitj  of  tho  FinI  Auditor, 
a.  That  tiio  aoitiomeiit  of  them,  aa  Iho  aama  a|ipaan  bj  tha  tranacript  from 
Hm  booikt  of  the  Tnmnarf  Departmont,  duly  oertiSed  and  authenticated,  la 
pHmaJkeU  crideBoa  of  the  balaaoa  thorel)j  thown^  and  U  !•  oonpetent  for  tho 
acoonnting  offloer  to  oorraol  mlata¥ea  and  reatato  tha  hahnea.  SL  That  fhe 
anratiaa  ara.Iiahle  for  the  ganger^a  feea  reoelTed  1^  tho  oollaetor.  4.  Wharo 
a  bond  giTon  by  tho  Utter  la  oibjoeddoaUe  fai  point  offonn,  tho  direction 
ttf  the  Connnieatanof  of  Inftemal  Borenno  to  osKoola  a  now  ono  ninat  ho 
oonaidored  aa  tliat  of  tho  Socretavy  of  the  Treasnry,  and  tha  bond  gifon  In 
eomplianoo  themwith' cannot  be  oonaldered  as  baring  been  estortod  from  tho 
ooUecfeor  and  hia  anretlaa  oontraij  to  tho  atatoto. 

ISbbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  California. 

This  was  an  action  hy  the  United  States  on  the  bond  exe- 
cuted hy  Settle  as  collector  of  internal  revemie  for  the  first 
collection  district  of  the  State  of  California,  and  his  snretite, 
bearing  date  Jan.  12,  1867,  and  conditioned  according  to  law. 
There  was  a  judgment  in  favor  of  the  United  States.  The 
defendhnts  sued  out  this  writ  of  error. 

The  assignment  of  errors  and  the  fscts  are  set  forth  in  the 
c|nnion  of  the  court. 

Mr.  W.  W.  Marrow  for  the  plaintiffs  in  «rror. 
The  SolieUor-&ensrdl  for  the  United  States. 

• 

Mb.  JusnoB  Clifford  deliTered  the  opinion  of  the  court. 

Intemal-rerenue  collectors  are  required,  before  entering  upon 
Ihe  duties  of  their  office,  to  execute  a  bond  for  such  amount  aa 
shall  be  prescribed  by  the  commissioner,  under  the  direction  of 
the  secretary,  with  not  less  than  fiye  sureti^  conditioned  that 


I 
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the  oolleetor  shall  liithfiilly  perform  Us  dutiesiaiid  ftooonnt  lor 
and  pay  oyer  to  the  United  States  all  pablio  moneys  whibh  may 
come  into  his  hands  and  possession*    16  Stat.  225. 

Pmsoant  to  that  requirement,  the  defendant  first  namedy 
haying  been  appointed  each  collector,  on  the  12th  of  Jannaiy, 
1867,  gare  the  bond  described  in  the  complaint,  and  the  othelr 
drfendants  signed  the  same  as  his  sureties,  the  charge  in  the 
complaint  being  that  the  collector  &iled  to  perform  the  condi* 
lions  of  the  bond. 

Serrice  haring  been  made,  the  defendants  appeared  and 
pleaded  as  f oDows :  1.  That  the  allegations  of  the  complaint 
are  not  tme.  2.  That  the  bond  is  Toid  because  executed  under 
duress.    8.  Performance. 

Subsequently  the  parties  went  to  trial,  and  the  Terdiot  and 
judgment  were  in  f aTor  of  the  pLuntiif •  Exceptions  were  filed 
by  the  defendants,  and  they  sued  out  the  present  writ  of  error, 
and  removed  the  cause  into  this  court. 

Krrors  assigned  here  are  as  follows :  — 

1^  That  the  court  erred  in  admitting  in  eyidence  the  tran- 
script of  accounts  as  audited  by  the  fifth  auditor. 

2.  That  the  uourt  erred  in  instructing  the  jury  that  the  sure- 
ties were  liable  for  the  item  charged  in  the  transcript  as  the 
excess  collected  on  the  amount  of  ganger's  fees. 

8.  That  the  court  erred  in  instructing  the  jury  that  the 
transcript  was  prima  faeie  eyidence  of  the  correctness  of  the 
item  charged  therein  as  the  amount  of  error  by  the  assessor  in 
looting  lists,  as  per  report  of  the  superyisor. 

4.  That  the  court  erred  in  instructing  the  jury  that  upon  the 
eyidence  giyen  the  bond  was  a  Voluntary  bond  and  was  not 
extorted,  and  that  the  collector  and  his  sureties  were  liable 
upon  it. 

6.  That  the  court  erred  in  instructing  the  jury  that  the  di* 
rection  to  the  collector  contained  in  the  letter  of  the  commis- 
sioner to  execute  the  bond,  he  haying  preyiously  giyen  one, 
must  be  considered  as  the  direction  of  the  Secretary  of  the 
Treasury. 

Fiye  things  are  established  by  the  act  of  Congress :  1.  That 
it  is  the  duty  of  the  commissioner  to  pay  oyer  daily  to  the 
treasurer  i^  public  moneys  which  may  come  into  hiB  posses- 
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sion.  2.  That  the  treatnier  is  required  to  give  proper  reoeipti 
for  the  money,  and  keep  a  faitfafol  aocooflit  of  the  same.  8.  That 
it  18  ako  the  duty  of  tiie  oommissioner,  at  the  end  of  eaoih 
month,  to  render  true  and  faithful  aocounta  of  all  public  moneyi 
reoeiTed  or  paid  out  or  paid  to  the  treasurer,  and  to  exhibit 
proper  Touchers  for  the  same.  4.  That  it  is  the  duty  of  the 
fifth  auditor  to  recerre  such  Touchers  and  examine  the  samei 
and  to  certify  the  balance,  if  any,  and  to- transmit  the  accounts 
inth  the  Touchers  and  certificate  to  the  first  comptroller  for  his 
decision  thereon.  6.  That  it  is  the  duty  of  the  commissioner^ 
when  such  accounts  are  settled  as  proTided  in  that  section,  to 
ttansmit  a  copy  thereof  to  the  Secretary  of  the  Treasury.  18 
Stat.  228. 

Aigument  to  show  that  by  the  true  constlructioa  of  that  sec- 
tion the  fifth  auditor  is  the  proper  ofiicer  to  audit  such  accounts 
is  scarcely  necessary,  as  it  is  clear  that  the  act  contemplates 
that  they  should  be  audited,  and  that  it  does  not  derolTO  the 
duty  upon  any  other  ofiicer.  CondusiTe  support  to  that  theory, 
if  more  be  needed,  is  also  deriTcd  from  the  first  paragraph  of 
sect.  277  of  the  ReTised  Statutes,  which,  amcmg  other  things, 
prorides  that  the  fifth  auditor  shall  receiTC  and  examine  all 
reports  of  the  commissioner  of  internal  rcTcnue,  which  of  course 
embraces  such  accounts  as  that  of  the  collector  in  this  case,  as 
it  includes  all  the  accounts  rendered  in  the  department  of  the 
commissioner.    Bct.  Stat.  (2d  ed.),  sect  277,  p.  46. 

Authority  to  appoint  gangers  was  conferred  by  the  fifty-third 
section  of  tiie  act  imposing  taxes  on  distilled  spirits  and  tobacco, 
and  for  other  purposes.  15  Stat.  147.  Fees  for  gauging  and 
inspecting,  as  prescribed  by  the  commissioner,  were  to  be  paid 
to  the  collector  by  the  owner  or  producer  of  the  articles  to  be 
gauged  and  inspected.  Such  fees  were  to  be  retained  by  tiie 
collector  until  the  last  day  of  each  month,  when  the  aggregate 
amount  of  fees  so  retained  was,  under  regulation  of  the  com- 
missioner, to  be  paid  to  the  officers  performing  th<t  duty,  not 
to  exceed,  howcTcr,  the  rate  of  98,000  per  annum. 

Four  hundred  and  ninety-four  dollars  and  thirty-eight  cents, 
money  collected  from  that  source  in  excess  of  what  the  cot 
lector  had  paid  out,  remained  in  his  hands,  and  was  charged 
in  the  accounts  as  settled  by  the  accounting  officers  of  the 
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treiwiiy.  Doe  ezoeptum  wm  taken  by  the  snretieB  to  the  rul- 
iBg  of  the  court  ihftt  they*  were  liable  for  that  ohaige.  Mo 
objeetum  was  made  to  the  ohaige  as  against  the  collector,  bat 
the  objectioa  was  that  the  sureties  were  not  liable»  because  ^e 
monej  was  received  under  the  subsequent  act. 

Viewed  in  that  light,  it  must  be  assumed  that  the  chaige 
was  a  proper  one  as  against  the  collector,  and  inasmnch  as  it 
was  money  collected  by  law  of  the  owner  or  producer  of  the 
artieles  to  be  gauged  and  inspected,  il  was  clearly  public  money 
in  his  hands  to  which  he  had  no  legal  right.  By  the  .tenns  of 
the  bond  in  suit  the  sureties  are  to  become  responsible  if  .their 
principal  does  not  justly  and  &ithfnlly  account  for  and  pay 
orer  to  the  United  States  all  public  moneys  which  may  come 
into  his  hands  or  possession.  Beyond  doubt  the  amount  went 
into  his  hands  and  possession  as  public  money,  and  in  the  judg- 
ment of  the  court  here,  the  ruling  of  the  couict  below,  that  the 
sureties  lure  liable  for  it,  is  ooirect,  UmUd  StaU$  t.  PawM^ 
14  WalL  498, 502 ;  United  State$  r.  Singer,  16  id.  Ill,  121. 

When  suit  is  bron^t in any.case of  deUnquency  of  areTenue 
ofBoer  or  other  person  |M)countable  for  public  money,  a  transcript 
from  the  books  and  proceedings  of  the  Treasury  Department, 
certified  by  the.  register, 4md  authenticarted  under  the  seal  of 
the  department,  •  .  •  shall  be  submitted  as  eyidence ;  and  the 
court  tryiiig  the  cause  shall'  be  authorized  to  grant  judgment 
and  award  execution  accordingly.  Bey.  Stat.,  sect.  886;  Bruae. 
T.  United  Statee,  17  How.  489;  Stfiith  t.  United  Statee,  6  Pet. 
292;  Oaz  t.  United  Statee,  6  id.  172;  JS&yt  t.  United  Statee,  10 
How.  109. 

Treasury  settlements  of  the  kind  are  only  prima  fade  eti- 
dence  of  tiie  correctness  of  the  balance  certified ;  but  it  is  as 
competent  for  the  accounting  ofiicers  to  correct  mistakes  and 
to  restate  the  balance  as  it  is  for  a  judge  to  change  his  decree 
during  the  term  in  which  it  was  entered.  United  Statee  ▼• 
EcJsfard,  1  id.  250.  Errors  of  cpmputation  against  the  United 
States  are  no  more  Tested  rights  in  &iror  of  sureties  than 
in  faTor  of  the  principaL  All  such  mirtakes  in  cases  like  the 
present  may  be  conoMsted  by  a  restatement  of  the  account. 

Sufficient  appears  to  show  that  the  principal  defendant  was. 
appointed  collector  March  28, 1865,  in  the  recess  of  the  Senate, 
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to  hold  until  tiie  ezpiratioii  of.  the  then  next  aetaion  of  Con* 
gren,  and  no  longer.  On  the  25tk  of  July  following  he  was 
appointed  to  the  same  office  by  the  President  and  was  oonftrmed 
by  the  Senate.  Dae  notice  of  his  appointment  was  g^yen,  and 
he  was  famished  with  a  blank  tbrm  of  bond,  which,  on  Nor.  2, 
1866,  he  execated  with  sareties;  bat  the  bond  being  seyeral 
and  not  joint  and  seyeral,  as  it  shoold  be,  he  was  officially  re- 
quested to  ezecate  a  new  bond  oorrecting  that  error.  In  pur* 
suance  of  that  request,  on  the  12th  of  January  of  the  next  year 
he  executed  the  bond  described  in  the  complaint,  and  from  the 
date  of  the  first  bond  to  the  date  of  the  second  his  aoooonts 
were  settled  by  the  treasury  officers  under  the  first  bond. 
When  the  second  bond  was  offered  in  eyidence,  the  defendant 
objected  to  its  admissibility ;  but  the  court  overruled  the  objeo> 
tion,  and  instructed  the  jury  that  it  was  not  extorted,  wUdh 
instruction  constitutes  the  fourth  exception. 

Evidence  to  support  the  charge  of  duress  is  entirely  wanting. 
Instead  of  that,  the  defendant  testified  that  he  did  not  remem- 
ber that  he  made  any  objection  to  executing  the  bond,  and  sup- 
posed that  he  did  it  because  the  commissioner  had  given  such 
directions. 

Exception  was  also  taken  to  the  instruction  of  the  court  that 
the  direction  of  the  commissioner  to  execute  a  new  bond  must 
be  considered  as  the  direction  of  the  secratary,  which  is  so 
obviously  correct  as  to  require  no  argument  in  its  support,  as 
it  is  matter  of  common  knowledge  that  the  commissioner  is 
a  subordinate  officer  of  the  Treasury  Department.  Dugan  r. 
United  StaU$^  8  Wheat  172 ;  United  Statee  v.  mrhpatriek^ 
9  id.  720 ;  HamiUm  v.  jDtZItm,  21  Wall  78. 

Suffice  it  to  say  that  in  view  of  these  sugq^estions  it  is  dear 
ibat  there  is  no  error  in  the  record. 

Judgment  cffirm^d. 
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Ex  PABn  Sbhd. 

1.  TIm  TCgnUi^  appointed  elcik  of  a  paymMtar  in  tha  iiaTj  it  a  'pcnoo  in 
tiM  nayal  Mnrica  of  tha  United  8totee»'*  within  the  meaninc  of  art  H 
•ed.  16H  of  th«  Berieed  Stotntee,  and,  for  a  riolation  of  ili  prorieloniy  ii 
raibjcet  to  be  tried^  oomrlotedy  and  oentenoed  bj  a  naval  genaial  oourl^ 


1  Tb^^rtfgnlatlonifortheadniiniftmtion  of  law  and  Jnottoe**  In  that  terrieeb 
cetabBohed  bj  the  Sccrotaxy  of  the  Vkwj  with  the  approral  of  t|ie  Ftcsi- 
dent^  hare  tiie  force  of  law. 

&  Where^  pomaat  to  sndi  regnlatloai,  a  genenl  oonrHnaitlal  it  dnlj'ordered, 
the  offloer  dotlied  with  the  reriefaig  anthmi^  mtj,  before  it  it  dinolTcd, 
tfnct  it  to  reooneider  iti  prooeedfaip  and  atetence;  and  if  it»  npon  being 
recoQTenedy  lenden  a  sentence  whidi  he  approree,  such  eentence  cannot 
be  oollateraUj  impeached  for  mere  enron  or  irregnlaritiei,  if  any  inch  were 
oonunltted  Ij  the  court  whQe  acting  within  the  ephere  of  ite  anthoril/. 

1  A.,  the  dark  of  a  paTmatter  hi  the  narj,  wae»  \sj  a  ooort-martial,  f onnd  gnfllgr 
of  certain  chargee  and  epedficatione  of  malf eaeanoe  hi  the  diediaige  of  hie 
ofBdal  dutieo.  Sentence  wae  paieed  npon  him,  and  tiansmitted,  with  the 
record,  to  the  reviiing  oAoer,  who  retamed  it  with  a  letter  etating  tiiat 
the  ifaiding  wae  in  accordance  with  tlie  eridcnce,  but  that  he  differed  with 
the  oonrt  as  to  tiM  adequacy  of  the  sentence.  The  court  proceeded  to 
rerioe  it,  and,  after  reroking  it,  sobetituted  another,  which  lie  approred, 
infliedng  npon  A.  a  sererer  punishment  A.,  who  was  imprisoned  pursu- 
ant thereto,  alleging  that  it  was.iUegal  and  rold,  and  thai  he  was  therebj 
vnUwfnllj  depilted  of  hie  Uberl7,*pnijed  for  a  writ  of  kabetu  oorpm..  Hdd^ 
that  the  conrt-martial  bad  Jnriaffictlon  of  the  person  and  qf  the  snbjeee- 
matter,  and  wae  competent  to  pees  the  sentence  whereof  A.  complained. 

Mb.  Gbobob  S.  Boutwbll  presented  the  following  peti- 
tion of  Alyin  B.  Beed  for  a  writ  of  haheoi  earjnu :  — 

^  To  the  Supreme  Court  ofUtA  UkUedStatee: 

^The  petition  of  AMn  R.  Reed,  of  Medford,  in  the  eoontj  of 
Middlesex  and  State  of  Maasachasetts,  respectfiilly  shows, — 

*^JPirBtf  That  on  or  abont  the  twenty-sixth  day  of  June,  a.d« 
1878,  yonr  petitioner  was  ordered  to  appear  before  a  naval  gen- 
eral conrt-martial  oonyened  by  Rear-Admiral  Ed.  T.  Nichols,  on 
board  the  TJ.  S.  ship  *  Essex,'  then  stationed  in  the  waters  of  Rio 
Janeiro,  Sonth  America,  to  answer  to  certain  chaiges  and  specifica- 
tions of  malfeasance  in  the  dischafge  of  his  official  duties  as.  clerk 
to  Qeoige  L.  Dayis,  then  a  paymaster  in  the  navy  of  the  TJnited 
States. 

^JSeeondfyf  That  in  obedience  to  said  order  yonr  petitioner 
appeared  before  said  conrt-martial,  and  on  the  fifth  day  of  July, 
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▲J>.  1878|*  pleaded  not  guilty  to  the  leveral  AMrgm  tad  epedftoft- 
tions  then  made  and  read  to  him ;  and  that  therenpon,  from  day 
to  day,  the  trial  proceeded  until  the  lixteenth  ^ay  of  July,  aj>* 
1878,  when  the  taid  oourt-martial  found  him  guilty  of  oertain  of  the 
ohavgea  and  apeoificationa. 

**  T%ir€By^  That  on  the  aaid  aixteenth  day  of  July,  aj>.  1878,  the 
court  paaeed  aentence  upon  your  petitioner,  made  a  record  thweof 
in  their  proceedingi,  and  transmitted  the  aentence  to  Rear-Admiral 
Kichola  after  the  membera  of  the  court  had  afflzed  their  aignatnrea 
thereto. 

^  t^ourMjf^  That  on  the  nineteenth  day  of  July,  jlj).  1878,  Bear> 
Admiral  Nidiola  returned  the  aaid  aentence  to  the  president  of  the 
court-martial,  with  a  communication  in  writing,  in  which  the  admi- 
ral says  that  the  finding  ia  in  accordance  widi  the  evidence,  but 
regrets  to  be  compelled  to  differ  with  the  court  as  to  the  adequaqr 
of  the  sentence. 

^  JVVUy,  That' on  the  twentieth  day  of  July,  xj>.  1878,  the 
court-martial  proceeded  to  revise  the  sentence  so  returned,  and 
adopted  an  order  that  the  following  sentence  be  placed  on  the 
record  in  substitution  of  the  former  sentence,  which  is  hereby 
revoked :  — 


«<That  the  said  Alvin  R.  Reed,  paymastei's  derk,  IT.  S.  Navy, 
be  imprisoned  in  such  place  as  the  honorable  Secretary  of  the  Navy 
may  designate  for  the  term  of  two  years;  to  lose  all  pay  which 
may  become  due  him  during  such  confinement,  ezc^ing  Ac  aum 
of  $10  per  month,  this  loss  amounting  to  $1,960 ;  to  be  fined  in  the 
sum  of  8500,  which  fine  must  be  paid  before  or  at  the  end  of  the 
term  of  confinement.  Should  such  fine  not  be  paid  at  end  of  term 
of  confinement,  to  be  detained  in  confinement  without  pay  until 
such  fine  be  paid,  and  at  the  e3q[>iration  of  tenn  of  confinement  to 
be  dishonorably  dismissed  firom  the  naval  service  of  the  United 
Stotes. 

«« W.  S.  SoHLBT,  Ommandet  Ul  &  Ni^  Pruidsni  qf  Court. 

H.  T.  Stavolzvf,  jPa«l  AjuUkmt  Payma9Ur  and  memiir. 

CHAa.  H.  Bj^ck^  JUeuimani  and  m&mber. 

E.  S.  HonsTov,  X4eutenant  and  member. 

Aai.  Walxxb,  JUeutenant  and  member^ 

W.  P.  Day,  LimUenant  and  member. 

RoBMXt  L.  lIsAis  Oapiain  U.8.JL0.^  Judge  AdooeeOe? 

^SixMyt  That  the  second  sentence,  so  imposed,  was  more 
severe  upon  your  ^titioner  than  the  sentence  passed  upon  him  on 
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Hit  ■irtwth  daf  of  Jdj,  aj^.  1878^  tad  nrolwd  hj  fk«  ooui- 
airtial  n  rfornriil, 

**  iSRMfill^i  And  Tovr  petitioner  ivdier  repreeeiitii  that  Ib  Ua 
eapaeiiy  as  paymaatef^g  derk^'aa  aforesaid,  he  was  not  amenable  to 
trial  bj  ooorlFmartial,  nor  snbjeet  to  the  Jnrisdietion  of  said  oonit. 

^^BifhiUjff  That  nnder  said  aeoond  sentenoeiTOiir  petitioner  haa 
been  for  a  long  time,  and  now  is  oonilned  on  the  U..  8.  ship  *  Wa- 
bash,' at  the  MTj  jard,  ]^ton,  Mass^  and  nnder  the  enatod j  of 
Gbpt  8.  L.  Breese,  oommander  of  said  ship. 

**  JPtpiMly,  That  on  or  about  the  twelfth  day  of  April,  a.]>.  1879, 
jonr  petitioner  presented  his  petition  to  the  Hon.  J<rfin  Lowell, 
Cfamit  Jndge  of  the  tTntled  States  in  the  iirst  eirooit,  praying  for 
a  writ  of  habeoM  eufpiu;  that  a  hearing  therenpon  was  had  belbiv 
^  Hon.  Thomas  £.  Nelson,  Judge  bt  the  Distridt  Oonrt,  sitting 
in  the  said  (Snrait  Oonrt,  and  snch  preeeedingswere  theieon  had 
HhH  an  the  twelfth  day  «if  JTun^  ajk  1879,  the  said  Oroait  Conn, 
lo  whifdi  said  writ  was  retomaMe,  rsmnnM  yonr  petitioner  and 
diNharged  saift  writ. 

^  And  yonr  petitioner  now  is,  and  arar  sboe  tlie  said  twelfth  4af 
of  JTnne,  a.d.  1879,  has  been,  a  prisoner  oonfined  on  said  sh^  al 
the  nayy  yard,  at  said  ^Boston,  in  the  onstody  of  said  8.  L.  Breeae^ 
under  the  said  illegal  sentenoe  pronounced  on  liim  on  the  said 
tirentiedi  day  of  July,  jld.  1878,  and  restrained  of  his  liberty  in 
violation  of  tiie  Constitution  of  the  United  (States  end  of  the  laws 
ef  the  country* 

*  Wherefore  your  petitioner  prays  that  a  writ  of  habetu  earpm 
issue  directed  to  the  said  8.  L.  Breese,  commander  of  the  said  ship 
*  Wabaah,'  commanding  him  to  produce  your  petitioner  before  this 
honorable  court,  at  the  city  of  Washington,  at  such  time  as  tiia 
court  shall  direct,  and  that  he  then  and  there  show  the  cause  of 
your  petiti<«iei^s  detention,  to  the  end  that  your  petitionar  may  be 
diaohaiged  from  custody. 

<*  And  your  petitioner  slso  prays  that  a  writ  of  e$rUoraH  may 
issna  to  John  O.  Stetson,  derk  of  the  U.  S.  Cirouit  Court  for  the 
District  of  Massachusetts,  commanding  him  to  certify  to  your  hon* 
oraUe  court  the  petition  of  your  petitioner  before  reibrred  to,  tlie 
return  thereto,  and  all  the  records  of  said  pourt-  respecting  the 
same,  and  the  acyudication  thereon,  to  ther'^nd  that*  the  erron 
therein  may  be  CQrrected  by  this  honorable  couxl. 

*  And  your  petitioner  will  eyar  pray. 

«*Ai.vnr  R.  Rasn. 
«Dated  Boavoir,  Sept.  8, 1879.'* 
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The  petition  was  duly  yerified,  and  the  facts  therein  stated 
were  set  forth  with  more  folness  and  partieolaii^  in  an 
agreed  statement  filed  therewitii. 

Mr.  Q-eorfe  S.  BoutwU  for  the  petitioner. 

L 

The  prisoner  is  now  held  bj  order  of  the  Cirenit  Conrki 
whereby  he  was  remanded  into  the  costody  of  Captain  Breese, 
and  this  proceeding  is  in  the  nature  of  an  appeal,  in  which 
is  indaded  the  power  of  revision  in  the  exercise  by  tiiis  court 
of  its  appellate  jurisdiction.  JSx  parte  Terger^  8  WalL  85;  JSko 
parte  VaUandigham^  1  id.  248. 

Courts-martial  are  exceptional  in  their  oiganixation,  juris- 
diction, modes  of  procedure,  and  the  rules  by  which  findings 
are  made  or  judgments  pronounced.  In  an  ordinary  judicial 
tribunal,  nothing,  therefore,  is  to  be  presumed  in  their  fayor. 
Brooke  t.  Adame^  11  Pick.  (Mass.)  442 ;  DjfnM  r.  Sbover^  20 
How.  65. 

Paymasters*  clerks  are  only  recognized  indirectiy  in  the 
chapter  on  the  organization  of  the  navy.  By  sects.  1886, 
1887,  1888,  Key.  Stat.,  paymasters  and  assistant  paymasters 
are,  under  certain  circumstances,  allowed  clerks.  By  sect. 
1556  their  pay  is  fixed.  For  the  same  reason,  by  sect.  1867, 
the  admiral  and  vice-admiral  are  each  allowed  a  secretary  to 
aid  in  the  dischai^  of  their  respective  duties.  Sect.  1866  i»o- 
vides  that  **  the  active  list  of  the  pay  corps  of  the  navy  shall 
consist  of  thirteen  pay  directors,  thirteen  pay  inspectors,  fifty 
paymasters,  thirty  passed  assistant  paymasters,  and  twenty 
assistant  paymasters.**  Sect.  1888  requires  every  paymaster, 
passed  assistant  paymaster,  and  assistant  paymaster  to  give 
bonds  for  the  fedthful  performance  of  his  duties.  No  such 
obligation  is  laid  upon  paymasters*  clerks,  nor  are  they  officers 
holding  either  commissions  or  warrants,  nor  are  they  deemed 
petty  officers.    Sect.  1410. 

If  a  reasonable  doubt  exists  whether  paymasters*  clerks  are 
of  the  naval  force  and  subject  to  the  jurisdiction  of  a  court- 
martial,  the  petitioner  is  entitied  to  the  writ. 
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!•  There  is  no  oommon  kw  of  the  IjDited  States.  Wheatmi^ 
T.  Peten^  8  Pet.  691.  As  the  existence,  jarisdietion,  «nd 
powers  of  oonrts-mftrtial  are  exceptional,  with  stronger  reason 
it  can  be  maintained  that  such  courts  hare  no  common  law, 
and  hence  any  reference  to  the  usages  or  laws  of  Great  Britain 
is  inapplicable  to  this  case.  In  one  particular,  by  the  statute 
of  17Q9  (1  Stat.  716),  the  common  law  of  nations,  which  "was 
the  law  ol  Great  Britain,  was  incorporated  in  our  naTal  code. 
The  statute  was  in  these  words :  **  All  faults,  disorders,  and 
misdemeanors  which  s£all  be  committed  on  board  any  ship 
belonging  to  the  United  States,  and  which  are  not  herein  men- 
tioned, shall  be  punished  according  to  the  laws  and  customs  in 
such  cases  at  sea.*'  It  was  superseded  by  art.  22,  sect  1624,  Rev. 
StaLt  which  provides  that  **  all  offences  committed  by  persona 
belonging  to  the  navy  which  are  not  specified  in  the  foi«goiag 
artick^  shall  be  punished  as  a  court-martial  may  direct'* 

The  adoption,  however,  of  one  common-li^w  rule  by  statute 
exdudes  the  idea  that,  by  virtue  of  the  Constitution,  the  naval 
usages  and  laws  of  Great  Britain  became  a  part  of  our  naval 
code. 

As  Beed  was  tried  nppn  the  charge  of  malfeasance  and 
misdemeanors  prohibited  specifically  in  the  rules  and  articles 
for  the  government  of  the  navy,  his  case  did  not  fifdl  under 
art.22. 

2.  Sect.  1624,  Rev.  Stat.,  provides  a  system  for  the  organiza- 
tion and  conduct  oi  naval  courts-martial,  and  their  proceedings 
are  valid  only  when  the  statutes  are  followed  and  obeyed. 

8.  As  the  case  of  the  government  is  now  understood  by  the 
counsel  for  the  petitioner,  the  act  of  Rear* Admiral  Nichols,  in 
sending  the  sentence  of  the  17th  of  July  to  the  court  for  revi- 
Aon,  is  justified  under  art.  64  of  sect.  1624  of  the  Revised 
Statutes,  which  declares  that  *^  every  oflBcer  who  is  authorized 
to  convene  a  court-martial  shall  have  power,  on  revision  of  its 
proceedings,  to  remit  or  mitigate,  but  not  to  commute,  the 
sentence  of  any  such  court  lyhich  he  is  authorized  to  approve 
and  confirm ;  '*  and  by  sect.  262  of  the  rules  and  regulations 
for  the  administration  of  law  and  justice  in  the  navy,  as  au- 
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Uioriaed  or  oonflnned  by  teot  1647  of  the  BoTitod  Statoteti 
whioh  proridfls  tbat  **tlie  authoritj  who  ofdeted  the  eoiurt  it 
competent  to  direot  it  to  reoonnder  its  prooeedingt  and  md- 
tenoe,  tor  the  pnrpoee  of  correcting  any  mietike  which  may 
haye  been  committed.**  Bcgolatione  for  the  Adminiatration 
of  Law  and  Justice  in  the  U.  S.  Na^y^  1870,  p.  49.  Sect  1547, 
BoT.  Stat,  is  as  follows:  ^^The  orders,  r^galations,  and  instroo* 
tions  imaed  by  the  Secretary  of  the  Na^y  prior  to  July  14, 
1862,  with  sQch  alterations  as  he  may  since  hate  adopted,  widi 
the  approval  of  the  President,  shall  be  recognised  as  tiie  regula- 
tions of  the  naty,  sobject  to  alterations  adopted  in  the  same 
manner.** 

Sect  6  of  the  statnte  of  July  14, 1862  (12  Stat  665),  pio- 
▼ides  ^that  the  orders,  regulations,  and  instroctions  lieretofore 
issued  by  the  SecreUnry  T>f  the  Naty  bis,  and  they  are  hereby, 
recognised  as  the  rsgdatioDs  of  the  Naty  Department,  sub- 
ject, however,  to  sach  alterations  as  the  Secretary  of  the  Nayy 
may  adopt,  with  the  approbation  of  the.Prerident  of  the  United 
States.** 

The  position  of  the  government  ii  not  tenable,  and  for  these 


a.  If  ihe  regiilati<m  of  the  department  had,  in  precise  words, 
been  enacted  in  a  statn^  Rear-Admiral  Nichols  woold  have 
had  no  kwfol  anthori^  for  doing  what  was  done. 

He  ooold  then  have  directed  the  court  to  recoosidiBr  its  sen* 
tence  only  for  the  purpose  of  correcting  a  mistake  in  matter 
of  law  or  in  matter  of  fsct  What  he  alleged  as  having  hap- 
pened in  the  conrt  was  neither,  being  onfy,  in  his  opinion,  an 
error  of  judgment  within  the  limits  of  the  discretion  conferred 
by  law  upon  courts*martial» 

ft.  But  if  it  were  otherwise,  and  the  regulation  of  the  depart- 
ment be  construed  as  giving  him  authori^  to  direct  the  court 
to  reconsider  its  sentence  for  any  reason  that  seemed  to  him 
suflBoient,  that  regulation  would  be  valid  only  so  far  as  it  con- 
formed to  the  Confttituiion  and  laws.  If  in  any  resp<j|Bt  it 
exceeded  the  limits  which  they  impose,' it  woold  not  Innd  even 
the  offlcers  and  men  of  the  navy,  and  with  stronger  reason  it 
coold  not  be  invoked  to  deprive  a  citisen  of  his  right  to  be 
'tried  according  to  the  laws  of  iht  conntiry. 
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Art  64  of  Met  16S4,  Bar.  Stat,  apadflodlj  limits  the  an- 
tliority  which. the  offioer  oooTeniag  a  ooart^nartial  haa  to 
ranae  ita  prooaadiiiga.  He  may  oonfinD,  remit,  or  mitigate 
the  aentenoe,  bot  cannot  inereaae  it  either  directly  or  indi* 
ready,  or  eren  tranamit  it  to  any  one  except  his  snperior  in 
ofnce* 

«.  The  sole  power  of  reyirion  was  in  the  adnd^  himadf, 
and  the  manner  of  ita  exereiae  waa  prsacribed  in  tiiat  aitidia. 
When  die  sentence  was  signed  and  tranamit^Bd,  thd  power  of 
the  court  over  it  ended ;  and  neither  by  any  original  action  on 
ita  own  part,  nor  by  driegation  from  another,  conU  that  power 
be  rerited* 

It  is  daimed  on  bdialf  of  this  petitioner  that  when,  on  the 
17th  of  Jnly,  the  aentenoe  was  made,  signed  by  the  sereral 
members  of  the  coort,  recorded,  and  ttansttiitted  to  the  admi* 
ral,  not  cnfy  were  the  powera  of  the  conrt  ezhanated,  bnt  tile 
court  itaelf  ceaaed  to  exist  Bis  action  was  equiralent  to  a 
formal  dissolution  of  the  court,  and  the  members  who  had  com-^ 
posed  it  were  thereafter  utterly  incapeble  of  lawfully  doiiff 
any  act  or  thing  touching  or  affecting  the  rig(hta  or  the  liberty 
of  Beed.  It  follows  that  on  the  2Sd  of  July,  1878,  when  the 
so-called  aentence,  whose  Talidity  is  now  under  consideration, 
waa  pronounced  and  recorded,  ^  legally  conatitoted  coiirt-maf* 
tial  for  his  trial  did  not  exist  He  has  therefore  been  twice 
put  in  peril  for  the  same  offence,  or  he  is  now  deprired  of  hia 
Kberty  without  due  process  of  law.  In  either  case,  his  impris* 
onment  is  contrary  to  the  guaMnty  contained  in  art  6  of 
the  amendments  to  the  Constitution.  Oskm  ▼.  IKeieUon^ 
18  WalL  664,  6«2. 

2%e  Attorhe]f•C^eneral^  contra. 

Mb.  JtraiiOB  SwAnrs  defirered  the  opinion  of  the  court 
There  is  no  controversy  in  this  eaae  about  the  fiicts.    The 
questions. we  are  called  on  to' consider  are  all  queations  of  law. 
A  brief  summary  of  the  facta  will  therefore  be  sufficient 

The  petitioner.  Reed,  was  the  clerk  of  a  paymaster  in  the 
nayy  of  the  United  States.  He  was  duly  appointed,  and  had 
accepted  by  a  letter,  wherein,  as  required,  he  bound  himself  ^  to 
be  subject  to  the  laws  and  regulations  for  the  goTemment  of 
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the  nary  and  the  diaeipline  of  the  Teaael/*  His  name  wae 
phiced  oh  the  proper  master-roll^  and  he  entered  upon  the  dis- 
charge of  his  duties.  While  serving  in  this  capacity,  charges 
of  malfeasance  were  preferred  against  him,  and  on  the  26th  of 
Jane,  1878,  h^  was  directed  by  Rear- Admiral  Nichols  to 
appear  and  answer  before  a  general  court-martial,  conyened 
pursuant  to  the  order  of  that  oflBcer  on  board  the  United  States 
ship  **  Essex,''  then  stationed  at  Rio  Janeiro,  in  Braxil.  The 
court  found  the  petitioner  guilty,  and  sentenced  him  accord- 
ingly. The  admiral  declined  to  approTe  the  sentence,  and 
remitted  the  proceedings  back  to  the  court,  that  the  sentence 
might  be  revised.  The  court  thereupon  pronounced  the  fol- 
lowing sentence  in  substitution  for  the  former  one :  — 

^  That  the  said  Alyin  R.  Reed,  paymaster's  derk,  U.  S. 
Navy,  be  imprisoned  in  such  place  as  the  honorable  Secretary 
of  the  Navy  may  designate,  for  the  term  of  two  years ;  to  lose 
all  pay  which  may  become  due  him  during  such  confinement, 
excepting  the  sum  of  910  per  month,  this  loss  amounting 
to  91,960 ;  to  be  fined  in  the  sum  of  9600,  which  fine  must 
be  paid  before  or  at  the  end  of  the  term  of  confinement. 
Should  such  fine  not  be  paid  at  end  of  the  term  of  confinement, 
to  be  detained  in  confinement  without  pay  until  such  fine  be 
paid,  and  at  the  expiration  of  the  term  of  confinement  to  be 
dishonorably  dismissed  from  the  nayal  service  of  the  United 
States." 

This  sentence  was  different  from  the  preceding  one  in  two 
particulars,  and  in  both  it  was  more  severe.  It  was  approved 
by  the  admiral,  and  ordered  to  be  carried  out  Th^  court  was 
subsequently  dissolved.  While  in  cdnfinement,  under  the  sen- 
tence, on  board  a  naval  vessel  at  Boston,  the  petitioner  sued 
•out  a  writ  of  habea$  corpuB^  and  brbught  his  case  before  the  Cir- 
cuit Court  of  the  United  States  for  the  DiBtrict  of  Massachu- 
setts. After  a  full  hearing,  that  court  adjudged  against  him, 
and  ordered  him  back  into  the  custody  of  the  naval  oflBcer 
to  whom  the  writ  was  addressed.  The  petitioner  thereupon 
made  this  application  in  order  that  the  conclusions  reached  by 
the  Circuit  Court  may  be  reviewed  by  this  tribunal. 

It  is  supposed  that  courts-martial  were  intended  originally  to 
be  a  partial  substitute  for  the  court  of  chivalry  of  former  times. 
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8  Chmtiu's  BL  68^  108;  Boar.  Law  Diet,  tit  C<mTtii-m«rtial. 
Tb*  diff«raiM6  between  military  law  and  martial  law  is  too 
well  known  to  leqnixe  any  remade  1  Kent,  Com.  (12th  ed.) 
S41,  note  («). 

^  •  •  •  Hie  oommon  law  .  •  .  knew  no  distinetion  between 
citixen  and  soldier;  so  that  if  a  life-goardsman  deserted,  he 
coold  only  be  sned  for  a  breach  of  contract;  and  if  he  struck 
hb  offlew,  he  was  only  liable  to  an  indictment  or  an  action  of 
battery/'    8  Campbell's  Liyes  of  Chief  Justices,  91. 

The  constitntionality  of  the  acts  of  Congress  touching  army 
and  nayy  courts^martial  in  this  country,  if  there  could  ever 
have  been  a  doubt  about  it,  is  no  longer  an  open  question  in 
tUs  court  Const,  art  1,  sect  8,  and  amendment  6.  In  Djftui 
T.  Maimer  (20  How.  66),  the  subject  was  fully  considered  and 
their  validity  aflbmed. 

The  xegulaEity  of  the  original  organization  of  the  court  here 
in  question  is  not  denied. 

Three  points  in  support  <rf  the  petition  have  been  brought  to 
our  attention.    It  is  insisted-^ 

'  1.  That  the  court  had  no  jurisdiction  to  try  a  paymaster's 
dexk. 

8.  That  when  the  first  sentence  was  pronounced,  the  power 
ef  the  court  was  exhausted,  and  that  the  second  sentence  was, 
therefore,  a  nullity. 

8.  That  the  court  could  revise  its  former  sentence  only  on 
the  ground  of  mistake,  aAd  that  there  was  no  mistake,  and  con- 
sequentiy  no  power  of  revinon. 

The  &rst  of  these  propositions  is  clearly  not  maintainable. 

Where  the  punishment  is  death,  or  fine  and  imprisonment, 
the  jurisdiction  in  question  is  extended  to  all  persons  ^  in  the 
naval  sef?ice  of  Ae  United  States"  (Rev.  Stat,  sect  1624,  arts. 
4, 14) ;  and  it  embraces,  besides  the  frauds  enumerated^  **  any 
otiier  fraud  against  the  United  States.'*    Id.,  art  14. 

In  case  of  conviction,  adequate  punishment  is  required  to  be 
adjudged.    Id.,  art.  61. 

Except  where  the  sentence  is  death  or  the  dismissal  of  a 
commissioned  or  warrant  officer,  it  may  be  executed  When  con- 
firmed by  the  officer  ordering  the  court    Id.,  art.  68. 

The  place  of  paymaster's  clerk  is  an  important  one  in  the 
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maohiiierf  of  ihe  nftvy.  Their  app<nntment  mart  be  wppnfTBi 
by  the  oommander  of  the  ahip.  Their  aooeptenoe  and  agree* 
ment  to  submit  to  the  laws  and  regulations  for  the  goremment 
and  discipline  of  the  nayy  most  be  in  writing,  and  filed  in  the 
department.  They  most  take  an  oath,  and  bind  themselves  to 
serre  ontil  disohaiged.  The  disohaige  most  be  by  tiie  ap* 
pointing  power,  and  approved  in  the  same  manner  as  the 
appointment.  They  are  required  to  wear  the  uniform  ot 
the  service ;  they  have  a  fixed  rank ;  they  are  upon  the  pay- 
roll, and  are  paid  accordingly.  They  may  also  become  entitled 
to  a  pension  and  to  boun^  land.  Navy  Begulations  of  Aug. 
7, 1876,  p.  95;  In  re  Bogart,  2  Sawyer,  896 ;  UniUd  StaUi  ▼• 
Bogart^  8  Benedict,  2fi7 ;  Rev.  Stat,  secte.  4696  and  2426. 

The  good  order  and  efficiency  of  the  service  depend  laigely 
upon  the  faithful  performance  of  their  duties. 

If  these  officers  are  not  in  the  naval  sernce,  it  may  well  be 
asked  who  are. 

The  second  and  third  jpobkt^  will  be  considered  together4 

The  Secretary  of  the  Navy  is  authorised  to  establish  '^  Begu- 
lations of  the  Vavy,*'  with  the  approval  of  the  President. 
12  Stat.  666 ;  Bev.  Stat.,  sect  1647.  Such  ^  Regulations  for 
the  Administration  of  Law  and  Justice  "  were  issued  on  the 
16th  of  April,  1870.    Thereby  it  is  declared  as  follows :  — 

*The  authority  who  ordered  the  court  is  competent  to  direct  it 
to  reconsider  its  proceedings  and  sentence  for  the  purpose  of  coiw 
recting  say  miiitske  which  may  have  been  committed. 

<*  li  is  not  the  power  of  the  revising  authority  to  compel  a  court 
to  change  its  sentence,  where,  upon  being  reconvened  by  him,  they 
have  reftised  to  modify  it,  nor  directly  or  indirectly  to  enlaige  the 
messure  of  punishment  imposed  by  sentence  of  a.cottrt-martiaL 

**The  proceedings  must  be  sent  back  lor  revision  befinre  the 
court  shall  have  been  dissolved.**    Beg.,  &  6,  sects.  262-264. 


Such  r^^tdatibns  have  the  force  of  law.  Oratiot  v.  UniUd 
StatsM^  4  How.  80. 

The  proceedings  with  respect  to  the  revision  of  the  second 
sentence  were  in  conformity  to  these  provisions. 

It  is  clear  that  the  court  was  not  dissolved  until  after  tha 
approval  of  the  second  sentence  by  the  admiral. 
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Ths  eoort  had  jaxkdiolkii  orvr  the  jwnon  and  the  oMe. 
It  is  the  organimi  pnmded  bj  law  and  olothed  with  the  do^ 
of  admlwiatariiig  jnatioe  in  thia^laai  of  paaei.  HaTing  had 
moh  juriadietiont  iti  prooaedings  cannot  be  obUateraUy  im- 
peached for  any  mere  error  or  irregularitjy  if  there  were  each, 
committed  within  the  sphere  of  its  anthoritj.  Its  judgments, 
when  approved  as  required,  rest  on  tiie  same  basis,  and  are 
aommnded  bj  the  same  considerations  which  giye  conclcisiT»> 
ness  to  the  judgments  of  other  legal  tribunals,  inelnding  as 
well  the  lowest  as  the  highest,  under  like  circumstances.  The 
exercise  of  discretion,  within  authorised  limits,  cannot  be 
assigned  for  error  and  made  the  subject  of  review  by  an  appel- 
late court 

We  do  not  orerlook  the  point  that  there  must  be  jurisdiction 
to  give  the  judgment  rekidered,  as  well  as  to^  hear  and  deter- 
mine the  cause.  If  a  magistrate  having  authority  to  fine  for 
assault  and  battery  should  sentence  the  offehder  to  be  impris- 
oned in  the  penitentiary,  or  to  suffer  the  punishment  prescribed 
lor  homioide,  his  judgment  would  be  as  much  a  nullity  as  if 
the  preliminary  jurisdiction  to  hear  and  determine  had  not 
existed.  Every  act  of  a  court  beyond  its  jurisdiction  is  void. 
OormU  V.  WiUiam$,  20  Wall.  226 ;  WifUhar  y.  McVtigh,  98 
U.  8.  274 ;  7  Wait's  Actions  and  Defences,  181.  Here  there 
was  no  defect  of  jurisdiction  4is  to  any  thing  that  was  done. 
Beyond  this  we  need  not  look  into  the  record.  Whatever 
was  done,  that  the  court  could  do  under  any  circumstances,  we 
must  presume  was  properly  done.  If  error  was  committed  in 
the  rightful  exercise  of  authority,  we  cannot  correct  it. 

A  writ  of  AoAsas  wrfUM  cannot  be  made  to  perform  the  func- 
tions of  a  writ  of  error.  To  warrant  the  discharge  of  the 
petitioner,  the  sentence  under  which  he  is  held  must  be,  not 
merely  erroneous  and  voidable,  but  absolutely  void.  ExfarU 
Ktamty^  7  Wheat.  88 ;  ExparU  TTotibint,  8  Pet.  198 ;  ExparU 
Mittigan,  4  Wall.  2. 

The  application  of  the  petitioner  is,  therefore,  denied. 


24  Bailboab  C!o.  p.  Fbalofv.  [Sop.  Ot 


Railroad  Coufasy  v.  Frauoww. 

L  B  Is  competent  for  fenenl  carriers  of  passeogersy  hj  spedtlc  legaUtloos, 
disdnctlj  brought  to  the  koowleclge  of  thepMseofer,  which  ere  reasoner 
ble,  and  not  inconsbtent  with  a  statute  or  their  duties  to  tiie  public,  to  pro- 
tect themselTCs  against  liability  as  insurers  of  liis  baggage  which  exceeds 
a  flzed  amount  in  Talue,  except  upon  additional  compensation  proportioiied 
to  the  risk. 

5.  As  a  condition  precedent  to  a  contract  for  its  transportation,  they  may  require 

information  fkom  him  as  to  its  ralue,  and  demand  extra  compensation  lor 
any  excess  beyond  that  wliich  he  may  reasonably  demand  to  be  transported 
as  baggage  under  the  contract  to  carry  the  perK>n. 

3b  Th^  may  be  discharged  from  liability  for  its  full  Tslue,  if  he,  by  any  denoe 
or  artiUce,  evades  inquiry  as  to  sudi  value,  whereby  a  rcspondbility  Is  im- 
posed upon  tbem  lieyond  what  they  are  bound  to  assume  in  consldermtion  of 
tiie  ordinary  fare  cliarged  for  tlie  transportation  of  the  penon. 

4.  In  tlie  absence  of  legislation,  or  of  special  regulations  by  the  carriers,  or  of 
conduct  by  liim  misleading  them  as  to  such  value,  his  failure  to  discloee  1^ 
when  no  inquiry  is  made  of  him,  is  not,  in  itself,  a  fraud  npon  them. 

6.  To  the  extent  that  articles  taken  by  him  for  his  personal  use  when  trav- 

eUing  exceed  in  quantlQr  and  value  such  as  are  ordinarily  or  usually 
taken  by  passengers  of  like  station  and  pursuing  like  Journeys,  thcj  are 
not  baggage  for  which  the  carriers  are,  by  general  law,  responsible  tm 
insurers. 
t.  Whether  he  has  taken  such  an  excess  of  b«ggage  is  a  qnsstlon  not  of  Uw 
for  the  sole  or  the  final  determination  of  the  courts  but  of  fact  for  the 
Jury,  under  proper  guidance  as  to  the  law  of  the  case.  Their  determfam- 
tion  of  it  upon  the  evidence — no  error  of  law  appearing — is  not  subject  to 
re-examination  here. 

7.  Sect  4281,  Rev.  Sut,  has  no  reference  to  the  liaUIlty  of  carriers  hy  land  for 

the  baggage  of  passengers. 

Ebbob  to  the  Cirouit  Court  of  the  United  States  for  tlis 
Southern  District  of  New  York. 
The  faets  are  stated  in  the  opinion  of  the  court. 

Mr,  Slliott  F.  SliqHird  for  the  plaintiff  in  error. 
Mr.  Jdmei  W.  Gerard^  contra* 

Mb.  Justicb  Hablak  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  a  judgment  rendered  against  the 
New  York  Central  and  Hudson  River  Railroad  Company,  in 
an  action  by  Olga  de  Maluta  Fraloff  to  recover  the  value  of 
certain  articles  of  wearing-apparel  alleged  to  have  been  taken 
from  her  trunk  while  she  was  a  passenger  upon  the  cars  of  the 
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^ompiaiy,  tnd  while  Uie  tmnk  was  in  its  duuge  for  trauBpov- 
tation  ftt  part  of  her  haggage. 

There  was  evidence  before  the  jury  tending  to  establish  the 
following  facts :  — 

The  defendant  in  error,  a  subject  of  the  Czar  of  Russia,  pos- 
sessing laige  wealth,  and  enjoying  high  social  position  among 
her  own  people,  after  iravcdling  in  Europe,  Asia,  and  Africa, 
spending  Some  time  in  London  and  Paris,  visited  America  in 
the  year  1869,  for  the  double  purpose  of  benefiting  her  health 
and  seeing  this  country.  She  brought  with  her  to  the  United 
States  rix  trunks  of  ordinary  travel-wom  appearance,  contain- 
ing a  laige  quantity  of  wearing-apparel,  including  many  ele- 
gant, cosily  dresses,  and  also  rare  and  valuable  laces,  wfaidi  she 
had  been  accustomed  to  wear  upon  different  dresses  when  on 
visits,  or  frequenting  theatres,  or  attending  dinners,  balls,  and 
xeoeptions.  A  portion  of  the  laces  was  made  by  her  ancestors 
upon  their  estates  in  Russia.  After  remaining  some  weeks  in 
<he  city  of  New  York,  she  started  upon  a  journey  westward, 
going  first  to  Albany,  and  taking  with  her,  among  other  things, 
two  of  the  trunks  brought  to  this  country.  Her  ultimate  pur- 
pose was  to  visit  a  warmer  dimats,  and,  upon  reaching  Chi- 
cago^ to  determine  whether  to  visit  California,  New  Orleans, 
Havana,  and  probably  Rio  Janeiro.  After  passing  a  day  or  so 
at  Albany,  she  took  passage  on  the  cars  of  the  New  York  Cen- 
tral and  Hudson  River  Railroad  Company  for  Niagara  FaUs, 
delivering  to  the  authorized  agents  of  the  company  for  trans- 
portation as  her  baggage  the  two  trunks  above  described, 
which  contained  the  larger  portion  of  the  dress-laces  brought 
with  her  from  Europe.  Upon  arriving  at  Niagara  Falls, she 
ascertained  that  one  of  the  trunks,  during  transportation  from 
Albany  to  the  Falls,  had  been  materially  injured,  its  locks 
broken,  its  contents  disturbed,  and  more  than  two  hundred 
yards  of  dress-lace  abstracted  from  the  trunk  in  Which  it  had 
been  carefully  placed  before  she  left  the  city  of  New  York. 
The  company  declined  to  pay  the  sum  demanded  as  the  value 
of  the  missing  laces ;  and,  having  denied  all  liability  therefor, 
this  action  was  instituted  to  recover  the  damages  which  the 
defendant  in  error  claimed  to  have  sustained  by  reason  of  the 
loss  of  her  property. 


I 


S6  SiiLBOAB  Ck>.  V.  Fraloft.  [Bap.  Ob 

Upon  the  first  trial  of  the  case,  in  1878,  tlie  jury,  being 
nnable  to  agree,  was  discharged.  A  seoond  trial  took  place  in 
the  year  1875.  Upon  the  condnsion  of  the  CTidenoe  in  chief 
at  ^  last  trial,  the  company  moved  a  dismissal  of  the  action, 
and,*at  the  same  time,  submitted  nmneroos  instructions  which 
it  asked  to  be  then  giren  to  the  jary,  among  which  was  one 
peremptorily  directing  a  Terdict  in  its  faror.  That  motion 
was  overmled,  and  the  court  declined  to  instruct  the  jury  as 
requested.  Subsequently,  upon  the  oonclusion  of  the  CTidence 
upon  both  sides,  the  motion  for  a  peremptory  instruction  in 
behalf  of  the  company  was  renewed,  and  again  oTcrruled. 
The  court  thereupon  gave  its  charge,  to  which  the  company 
filed  numerous  exceptions,  and  also  submitted  written  requests, 
forty-two  in  number,  for  instructions  to  the  jury.  The  court 
refused  to  instruct  the  jury  as  asked,  or  otherwise  than  as 
shown  in  its  own  charge.  To  the  action  of  the  court  in  the 
several  respects  indicated  the  con^pany  excepted  in  due  form. 
The  jury  returned  a  verdict  against  the  company  for  the  sum 
of  $10,000,  although  the  -evidence,  in  some  of  its  aspects, 
placed  the  value  of  the  missing  laces  very  far  in  excess  of  that 
amount. 

It  would  extend  this  opinion  to  an  improper  length,  and 
could  serve  no  useful  purpose,  were  we  to  enter  upon  a  discus- 
sion of  the  various  exceptions,  unusual  in  tiieir  number,  to  the 
action  of  the  court  in  the  admission  and  exclusion  of  evidenoe, 
as  well  as  in  refusing  to  chaige  the  jury  as  requested  by  the 
company.  Certain  controlling  propositions  are  presented  for 
our  consideration,  and  upon  their  determination  the  substantial 
rights  of  parties  seem  to  depend.  If,  in  respect  of  these  propo* 
sitions,  no  error  was  committed,  the  judgment  should  be 
affirmed  without  any  reference  to  points  of  a  minor  and  merely 
technical  nature,  which  do  not  involve  the  merits  of  the  case, 
or  the  just  rights  of  the  parties. 

In  behalf  of  the  company  it  is  earnestly  claimed  that  the 
court  erred  in  not  giving  a  peremptory  instruction  for  a  ver- 
dict in  its  behalf.  This  position,  however,  is  wholly  unten- 
able. Had  there  been  no  serious  controversy  about  the  facts, 
and  had  the  law  upon  the  undisputed  evidence  precluded  any 
recovery  whatever  against  the  company,  such  an  instruction 
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wmM  ham  ban  pnpir.  1  WalL  86»i  11  How.  87S;  19  kL 
869;  22  Wall.  121.  The  ooart  ooold  no*  hmye  giyen  fueh  an 
inatniodoii  in  tiiia  oaie  without  arariiiiig  tha  fosctioDa  of  thia 
jiuy.  Thia  will,  howeVar,  mora  olaarly  appaar  from  what  ia 
aaid  in  the  oonna  of  ihia  opinion. 

Tha  main  obntention  of  the  company,  npon  the  trial  balow, 
waa  that  good  laith  raqnixad  tha  defendant  in  error,  when 
deliTering  her  tmnka  for  tranaportation,  to  inform  its  agenta 
of  the  peeoliar  ohanMrter  and  eztraordinaij  Taloe  of  the  li^caa 
in  queation;  and  that  her  failore  in  that  raapeet,  whether  ii^ 
tantional  or  not,  waa,  in  itielf ,  a  frand  upon  the  cairier,  whioh 
ahoold  prerent  any  reoorery  in  thia  aetion. 

The  Cireidt  Court  refoaad,  and,  in  pnr  opinion,  rightly,  to 
•o  inatmet  die  jnry.  We  are  not  referred  to  any  l^gialad?e 
anaetment  natrietang  or  limiting  the  rMponaihility  of  paasen* 
gar  earriera  by  land  for  artidea  earried  as  baggage.  Nor  ia 
It  paatanded  that  the  j^aintiff  in  error  had,  at  the  date  of 
thoic)  tranaaotiona,  aatabliahed  ot  pronolgatad  any  rMnUatioA 
aa  to  the  quantity  or  this  Taloe  of  baggage  whieh  paaaengera 
npon  ita  aara  mi^t  aacry,  without  extra  oompenaation,  under 
Oe  general  oontcaet  to  carry  the  peracn.  Further,  it  ii  not 
elaimed  that  any  inquiry  was  made  of  the  defendant  in  error, 
either  when  the  trunka  were  taken  into  the  cuatody  of  thia 
cairier,  or  at  any  time  prior  to  the  alleged  loca,  as  to  the 
Talne  of  their  oontenti^  It  ia  undoubtedly  competent  for  cair. 
riera  of  pasaengera,  by  speciftc  regulationa,  distinctly  brought 
to4he  kno^edge  of  toe  passenger,  which  are  reasonable  in 
their  character  and  not  inconsistent  with  any  statute  or  their 
dutiea  to  the  puUio,  to  protect  themselTes  againat  liability,  aa 
insurers,  for  baggage  exceeding  a  fixed  amount  in  Talue,  except 
upon  additional  compensation,  proportioned  to  the  risk.  And 
in  order  that  such  regulations  may  be  practically  effeotiTe,  and 
the  carrier  adTised  of  the  full  extent  of  its  responsibility,  and, 
consequentiy,  of  the  degree  of  precaution  necessary  upon  its 
part,  it  may  r^;htf  ully  require,  as  a  condition  precedent  to  any 
contract  for  the  transportation  of  baggage,  information  from 
the  passenger  as  to  its  Talue ;  and  if  the  yalue  thus  disclosed 
exeeeds  that  which  the  passenger  may  reasonably  demand  to 
be  transported  aa  baggage  without  extra  compensation,  tha 
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csrrier,  at  itB  option,  oan  make  saeh  additioiial  cbaige  at  iha 
risk  fairly  justifies.  It  is  also  undoabtedly  trae  that  tlie  ear* 
rier  may  be  discharged  from  liability  for  tite  full  yalae  of  the 
passenger's  baggage,  if  the  latter,  by  false  statements,  or  by 
any  deyice  or  artifice,  pats  off  inqoiiy  as  to  such  value,  whereby 
is  imposed  upon  the  carrier  responsibility  beyond  what  it  was 
boand  to  assume  in  consideration  of  the  ordinary  &re  charged 
for  the  transportation  of  the  person.  But  in  the  absence  of 
l^;ishition  limiting  the  responsibility  of  carriers  for  the  bag- 
gage of  passengers ;  in  the  absence  of  reasonable  regulations 
upon  the  subject  by  the  carrier,  of  which  the  passenger  has 
knowledge;  in  the  absence  of  inquiry  of  the  passenger  as  to  the 
Talue  of  the  articles  carried,  under  the  name  of  baggage,  for 
his  personal  use  and  convenience  when  travelling;  and  in  the 
absence  of  conduct  upon  tiie  part  of  the  passenger  mislead- 
ing the  carrier  as  to  the  value  of  his  baggage, — the  court  can- 
not, as  matter  of  law,  declare,  as  it  was  in  effect  requested  in 
this  case  to  do,  that  the  mere  failure  of  ^e  passenger,  unasked, 
to  disclose  the  value  of  his  baggage  ii  a  fraud  upon  the  caxw. 
rier,  which  defeats  all  right  of  recovery.  The  instructions 
asked  by  the  company  virtually  assumed  that  the  general  law 
governing  the  rights,  duties,  and  responsibilities  of  passenger 
carriers  prescribed  a  definite,  fixed  limit  of  value,  beyond 
which  the  carrier  was  not  .liable  for  baggage,  except  und^  a 
special  contract  or  upon  previous  notice  as  to  value.  We  are 
not,  however,  referred  to  any  adjudged  case,  or  to  any  elemen- 
tary treatise  which  sustains  that  proposition,  without  qualifica- 
tion«  In  the  very  nature  of  things,  no  such  rule  could  be 
established  by  the  courts  in  virtue  of  any  inherent  power  they 
possess.  The  quantity  or  kind  or  value  of  the  l>aggage  which 
a  passenger  may  carry  under  the  contract  for  the  transporta- 
tion of  his  person  depends  upon  a  variety  of  circumstances 
which  do  not  exist  in  every  -case.  **  That  which  one  trav- 
eller," says  Erie,  C.  J.,  in  PhUpot  v.  Northwt&Um  Railwaj/  Co. 
(19  C.  B.  H.  8.  821),  ^  would  consider  indispensable,  would  be 
deemed  superfluous  and  unnecessary  by  another.  But  the 
general  habits  and  wants  of  mankind  will  be  taken  in  the  mind 
of  the  carrier  when  he  receives  a  passenger  for  conveyance/' 
Some  of  the  cases  seem  to  announce  the  broad  doctrine  that, 
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by  general  law,  in  the  abeenoe  of  legislation,  or  epemal  xegok* 
tioDB  by  the  earrier,  of  the  oharaeter  indicated,  a  panenger 
may  take,  witboat  extra  compensation,  each  ftrtidleB  adapted  to 
personal  use  as  bis  necessities,  comfort,  conTonience,  or  e?en 
gratification  may  suggest ;  and  tbat  wbaterer  may  be  the  quan- 
tity or  Talne  of  snch  articles,  the  carrier  is  responsible  for  all 
damage  or  loss  to  them,  from  whaterer  scarce,  nnless  from  the 
act  of  God  or  the  public  enemy.  But  that,  in  our  judgment, 
is  not  an  aseui»te  statement  of  the  law.  Whether  articles  of 
wearing-apparel,  in  any  particular  case,  constitute  baggage,  as 
that  term  is  understood  in  the  law,  for  which  the  carrier  is 
responsible  as  insurer,  depends  upon  the  inquiry  whether  they 
are  sudi  in  quantity,  and  Talue  as  passengers  under  like  cir* 
cnmstances  ordinarily  or  usually  carry  for  personal  use  when 
trayelling.  ^  The  implied  undertaking/'  says  Mr.  Angell,  ^  o( 
the  proprietors  of  stage-coaches,  railroads,  and  steamboats  to 
carry  in  safety  the  baggage  of  passengers  is  not  unlimited,  and 
cannot  be  extended  beyond  ordinary  ^baggage,  or  such  baggage 
as  a  trayeller  usually  carries  with  him  for  his  personal  conven- 
ience.**  Atigell,  Carriers,  sect  115.  In  HawnSbal  BaHroad 
T.  Swift  (12  Wall.  272),  this  court,  speaking  through  Mr.  Jus- 
tice Field,  said  that  the  contiact  to. carry  the. person  ^'only 
implies  an  undertaking  to  transport  such  a  limited  quantity  of 
articles  as  are  ordinarily  taken  by  travellers  for  their  personal 
use  and  convenience,  such  quantity  depending,  of  course,  upon 
the  station  of  the  parly,  the  object  and  length  of  his  journey, 
and  many  other  considerations.**  To  the  same  effect  is  a  deci- 
sion of  the  Qneen^s  Bench  in  Maeraw  v.  Qreat  Weitem  Ratltffap 
Co.  (Law  Rep.  6  Q.  B.  121),  where  Chief  Justice  Cockbum 
announced  the  true  rule  to  be  *'  that  whatever  the  passenger 
takes  with  him  for  hiB  personal  use  pr  convenience,  according 
to  the  habits  or  wants  of  the  particular  class  to  which  he 
belongs^  either  with  reference  to  the  immediate  necessities  or 
to  the  ultimate  purpose  of  the  journey,  must  be  considered  as 
personal  luggage.*'  2  Parsons,  Contr.,  199.  To  the  extent, 
therefore,  that  the  articles  carried  by  the  passenger  for  his 
personal  use  exceed  in  quantity  and  value  such  as  are  ordi- 
narily or  usually  carried  by  passengers  of  Iflce  station  and  pur* 
suing  like  journeys,  they  are  not  baggage  for  which  the  carrier. 
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by  general  law,  is  respoiiBlble  as  iniarer.  In  oases  of  abase  by 
i)ie  passenger  of  ihe  priyUege  which  the  htw  gives  him,  the 
carrier  secores  such  exemption  from  responsibility,  not,  how 
oyer,  becanse  the  passenger,  uninquired  of,  failed  to  disclose 
the  character  and  i^ne  of  the  articles  carried,  bat  becanse  the 
articles  themselves,  in  excess  of  the  amount  nsoally  or  ordi-* 
narily  carried,  under  like  circumstances,  would  not  constitate 
bagg^ige  within  the  true  meaning  of  the  <law.  The  laces  in 
question  confessedly  cons^tnted  a  part  of  the  wearing-apparel 
of  the  defendant  in  error.  They  were  adapted  to  and  exolu- 
siyely  designed  for  personal  use,  according  to  her  couTenienoe, 
comfort,  or  tastes,  during  the  extended  jouiiiey  upon  which  she 
had  entered.  They  were  not  merchandise,  nor  is  there  any 
eridence  that  they  were  intended  for  sale  or  for  purposes  of 
business.  Whether  they  were  such  articles  in  quantity  and 
value  as  passengers  of  like  station  and  under  like  circumstances 
ordinarily  or  usually  carry  for  their  personal  use,  and  to*  sub- 
serve their  convenience,  gratification,  or  comf(^  while  trav- 
elling, was  not  a  pure  question  of  law  for  the  sole  or  final 
determination  of  the  court,  but  a  question  of  fact  for  the  jury, 
under  proper  guidance  from  the  court  as  to  the  law  governing 
such  cases.  It  was  for  the  jury  to  say  to  what  extent,  if  any, 
the  baggage  of  defendant  in  error  exceeded  in  quantity  and 
value  that  which  was  usually  carried  without  extra  compensa- 
tion, and  to  disallow  any  claim  for  such  excess. 

Upon  examining  the  carefully  guarded  instructions  given  to 
the  jfXTjt  we  are  unable  to  see  that  the  court  below  omitted 
any  tiling  essential  to  a  clear  comprehendon  of  the  issues,  or 
announced  any  principle  or  doctrine  not  in  harmony  with 
settied  law.  After  submitting  to  the  jury  the  disputed  ques- 
tion as  to  whether  the  laces  were,  in  fact,  in  the  trunk  of  the 
defendant  in  error,  when  delivered  to  the  company  at  Albany 
for  transportation  to  Niagara  Falls,  the  court  chaiged  the  jury, 
in  substance,  that  every  traveller  was  entitled  to  provide  for 
the  exigencies  of  his  journey  in  the  way  of  baggage,  was  not 
limited  to  articles  which  were  absolutely  essential,  but  could 
carry  such  as  were  usually  carried  by  ))ersons  travelling,  for 
their  comfort,  convenience,  and  gratification  upon  such  jour- 
neys ;  that  the  liability  of  carriers  could  not'  be  maintained  to 
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the  extent  of  making  them  reeponeiUe  for  tneh  onntnel  artielee 
as  tbe  ezeeptional  fuieies,  bebita,.or  idioeynorMiee  of  aome 
particular  indiTidnal  may  prompt  him  to  carry;  that  their 
reepooaibiU^  aa  inaorers  waa  limited  to  saeh  articlea  aa  it  waa 
enatoniary  or  reaaonable  for  traTeUera  of  the  aame  daaa,  in  gen- 
eral, to  take  for  each  joomeya  aa  the  one  which  waa  the  anb^ 
jeot  of  inqniry,  and  did  not  extend  to  thoae  whidh  the  caprioe 
of  a  particular  traTcUer  might  lead  that  traTcUer  to  take ;  that 
if  the  company  deliTeied  to  the  defendant  in  error,  aaide  from 
the  laoaa  in  question,  baggage  which  had  been  carried,  and 
which  was  sofBcient  for  her  aa  reasonable  baggage,  within  the 
roles  laid  down,  she  was  not  entitied  to  recoTcr;  th^t  if  she 
carried  the  laces  in  qnestion  for  the  purpose  of  haTing  them 
safely  kept  and  stored  by  railroad  companiea  and  hotel-keepers, 
and  not  for  the  porpoee  of  using  them,  aa  occasion  might 
require,  for  her  gratification,  comfort,  or  conyenienoe,  the  com« 
puny  was  not  liable }  that  if  My  poHian  of  the  missing  articles 
were  reasonable  and  proper  ior  her  to  carry,  and  all  ihui  not, 
they  should  allow  her  the  yalue  of  thai  partian. 

Looking  at  the  whole  scope  and  bearing  of  the  charge,  and 
interpreting  what  was  said,  as  it  must  necsasarily  hare  been 
understood  both  by  the  court  and  jury,  we  do  not  peroeiye  that 
any  error  was  committed  to  the  prejudice  of  the  company,  or 
of  which  it  can  complain. .  No  error  of  law  appearing  upon  the 
record,  this  court  cannot  reyerse  the  judgment  because,  upon 
examination  of  the  eyidence,  we  may  be  of  the  opinion  that  the 
jury  should  haye  returned  a  yerdict  for  a  less  amount.  If  the 
jury  acted  upon  a  gross  mistake  of  facts,  or  were  goyemed  by 
some  improper  influence  or  bias,  the  remedy  therefore  rested 
with  the  court  below,  under  its  general  power  to  set  aside  the 
yerdict.  But  that  court  finding  that  the  yerdict  was  abun- 
dantly  sustained  by  the  eyidence,  and  that  there  was  no  ground 
to  suppose  that  the  jury  had  not  performed  their  duty  impar- 
tially nnd  justly,  refused  to  disturb  the  yerdict,  and  oyerrnled 
a  motion  for  new  trial.  Whether  its  action,  in  that  particular, 
was  erroneous  or  not,  oar  power  is  restricted  by  the  Constitu- 
tion to  the  determination  of  the  questions  of  law  arising  upon 
the  record.  Our  authority  does  not  extend  to  a  re*examina- 
tion  of  facts  which  haye  been  tried  by  the  jury  under  instrm^ 
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tions  oorrectly  definiDg  the  legal  rights  of  parties.  ParwM 
Y.  Bectfordf  8  Pet.  446 ;  21  How.  167 ;  Jbuuranee  Company  y. 
FoUom,  18  Wall.  249. 

It  is,  perhaps,  proper  to  refer  to  one  other  point  snggested 
in  the  elaborate  brief  of  counsel  for  the  company.    Onr  atten- 
tion is  called  to  section  4281  of  the  Revised  Statutes,  which 
declares  that  **  if  any  shipper  of  platina,  gold,  gold-dast,  coins, 
jewelry, .  •  •  trinkets,  •  •  •  silk  in  a  mannfactared  or  unmanu- 
factured form,  whether  wrought  up  or  not  wrought  up  with 
any  other  material,  furs  or  laces,  or  any  of  them,  contained  in 
any  parcel,  package,  or  bundle,  shall  lade  the  same  as  freight 
or  baggage  on  any  ressel,  without,  at  the  time  of  such  lading, 
giving  to  the  master,  clerk,  agent,  or  owner  of  such  vessel 
receiving  the  same  a  written  notice  of  the  true  character  and 
value  thereof  and  having  the  same  entered  on  the  bill  of  lading 
therefor,  the  master  and  owner^  of  such  vessel  shall  not  be 
liable  as  carriers  thereof  in  any  form  or  manner ;  nor  shall  any 
such  master  or  owner  be  liable  for  any  of  such  goods  beyond 
the  value  and  according  to  the  character  thereof,  so  notified 
and  entered.*' 

It  is  sufficient  to  say  that  the  section  has  no  application  what- 
ever to  this  case.  It  has  reference  alone  to  the  liability  of 
caniers  by  water  who  transport  goods  and  merchandise  of  the 
kind  designated.  It  has  no  reference  to  carriers  by  land,  and 
does  not  assume  to  declare  or  restrict  their  liability  for  the 

baggage  of  passengers. 

Judgment  affrmed. 

Mb.  Jubtiob  Fnsu),  with  whom  concurred  Mb.  Jubtiob 
MiLLBB  and  Mb.  Jubtiob  Stbokg,  dissenting. 

I  dissent  from  the  judgment  of  the  court  in  this  case.  I  do 
not  think  that  «two  hundred  and  seventy-five  yards  of  laoe, 
claimed  by  the  owner  to  be  worth  975,000,  and  found  by  the 
jury  to  be  of  the  value  of  110,000,  can,  as  a  matter  of  law,  be 
properly  considered  as  baggage  of  a  passenger,  for  the  loss  of 
which  the  railroad  company,  in  the  absenoe  of  any  q>ecial 
agreement,  should  be  held  liable. 
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Unitbd  States  v.  Hissoh. 

*  • 

1.  A  period  of  lew  than  fire  TMn  wfU  not  \mt  a  proieeatloii  for  dhctfng  m 
cDtfj  of  goods  at  tbo  enstom-howe  hj  a  fravdaknl  ioTofca  of  them,  aad  a 
ialfo  claMiileatioB  aa  to  their  quality  and  Taloa. 

S.  A  ooocpirapjr  to  defraud  the  XJoited  States  of  the  duties  on  certain  imported 
goods  Is  not  "  a  crime  arising  under  the  rerenue  hurs,**  and  the  persons 
chnrgcd  therewith  cannot  be  jnosecuted  tfatrslor  unless  thsj  be  indkted 
within  three  years  next  after  the  alleged  committing  thorebL 

Cebtifioats  of  division  in  opinion  between  tbe  judges  of 
the  Circait  Court  of  the  United  States  for  the  Sonthem  Dis- 
trict of  New  York. 

An  indictment,  consisting  of  four  counts,  was  found*  Feb.  8, 
18T7,  against  Hiram  Hirsch  and  others,  who  pleaded  that  the 
offences  therein  charged  had  been  committed  more  than  three 
years  before  the  finding  of  the  indictment. 

The  first  couiit  was  drawn  under  sect.  5440,  Bey.  Stat.,  and 
charges,  the  defendants  with  a  conspiracy,  entered  into  on  the 
first  day  of  September,  1878,  to  defraud  the  United  States  out 
of  the  duties  on  certain  described  merchandise  to  be  thereafter- 
wards  imported  into  the  United  States. 

The  second  count  charges  a  conspiracy,  entered  into  on  the 
thirteenth  day  of  September,  1873,  to  defraud  the  United 
States  out  of  duties  on  certain  merchandise  theretofore  im* 
ported  into  the  United  States.  The  remaining  counts  were 
drawn  under  sect.  .6445,  and  charge  that  the  d^endants  know- 
ingly effected  an  entry  of  the  goods  at  the  custom-house,  by  a 
fraudulent  inroice  of  them,  and  by  a  false  classification  as  to 
their  quality  and  value. 

The  United  States  demurred  to  the  plea,  and  the  judges  of 
the  Circuit  Court  were  divided  in  opinion  upon  the  question 
*^  whether  the  trial  is  barred  by  sect.  1044,  the  indictment 
haying  been  found  more  than  three  years  after  the  commission 
of  the  alleged  offence,  or  whether  it  is  within  the  provisions  of 
sect.  1046,  as  having  been  found  within  five  years  next  after 
the  commission  of  the  alleged  offence." 

It  is  enacted  by  sect.  1044  that  ^*no  person  shall  be  prose- 

euted  for  any  offence,  not  capital,  except  as  provided  in  sect* 
yobz.  8 
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1046,  unless  the  indiciment  is  found  within  three  years  next 
after  such  offence  shall  hare  been  committed ;  '*  and  by  sect. 
1046,  that  **  no  person  shall  be  prosecuted,  tried,  or  punished 
for  any  crime  arising  under  the  reyenue  laws  or  the  slaTe- 
trade  laws  of  the  United  States,  unless  the  indictment  isfound 
or  the  information  is  instituted  within  fire  yean  next  after  the 
committing  of  such  crime.** 

Th$  SolicUar^GMerdl  for  the  United  States. 
Mr.  George  Hoadly^  for  the  defendants,  cited  IJf^d  Statee  t. 
Mayoj  1  Gall.  Q96 ;  UmUd  Statee  t.  NarUm,  91  U.  S.  666. 

Mb.  Jttstioe  MiLLBB,^fter  stating  the  case,  ddivered  the 
opinion  of  the  court. 

The  question  before  us  is  whether  the  indictment  describes 
crimes  arising  under  the  rcTenue  laws  of  the  United  States. 

There  can  be  little  doubt  that  the  crimes  set  out  in  the  third 
and  fourth  counts,  conforming  as  they  do  to  the  description  of 
the  offenc0  found  in  sect.  6445,  of  a  false  classification  of  goods 
as  to  Talue  and  quality,  and  effecting  an  entry  of  goods  at  less 
than  the  true  weight  or  measure,  arise  under  the  reyenue  laws. 
The  section,  intended  solely  for  the  protection  of  the  reyenue 
arising  from  customs,  was  originally  the  third  secti<m  of  the 
act  of  Match  8, 1868,  entitled  *^  An  Act  to  preyent  frauds  upon 
the  reyenue,  to  proyide  for  the  more  certain  and  speedy  cdlleo- 
tion .  of  claims  against  the  United  States,  and  for  other  pur- 
poses." 12  Stat.  787.  It  is,  beyond  question,  a  reyenue  law, 
and  the  offence  defined  by  it  is  therefore  a  crime  arising  under 
the  reyenue  laws  of  the  United  States. 

With  regard  to  the  first  two  counts  the  answer  is  not  so 
clear. 

The  gravamen  of  the  offence  here  is  the  conspiracy.  For 
this  there  must  be  more  than  one  person  engaged.  Although 
by  the  statute  something  more  than  the  common^law  definition 
of  a  conspiracy  is  necessary  to  complete  the  offence,  to  wit, 
some  act  done  to  effect  the  object  of  the  conspiracy,  it  remains 
true  that  the  combination  of  minds  in  an  unlawful  purpose  is 
the  foundation  of  the  offence,  and  that  a  party  who  did  not 
join  in  the  preyious  conspiracy  cannot,  under  this  section,  be 
conyicted  pn  the  oyert  act. 
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Nor  doef  tiie  aeetioii,  as  found  in  the  B^riied  Statutes  or 
in  the  original  aet»  make  any  speeial  reference  to  the  rere- 
noe  i»  to  the  reyenne  lawa.  Its  Angnage  is:  ^If  two  or  more 
persons  conspire,  either  to  commit  any  offence  against  the 
United  States  or  to  defrand  the  United  States  in  any-  manner 
or  for  any  porpose,  and  one  c^  more  snoh  parties  do  any  act 
to  effect  the  object  of  the  conspiracy,  all  the  parties  shsll  be 
liable,''  Ac. 

The  consinracy  here  described  is  a  conspiracy  to  commit  any 
offence  agidnst  the  United  States.  The  fraud  mentioned  is 
any  frand  against  them.  It  may  be  against  the  coin,  or  con- 
sist in  cheating  the  goTemment  of  its  land  or  other  property. 
The  offencb  may  be  treason,  and  persons  hare  been*  convicted 
nnder  this  statate  for  a  conspiracy  to  do  the  acts  which  coii^ 
stitate  treason  against  the  United  States. 

Since,  then,  the  section  does  not  mention  tiie  rsTenne  or  the 
levenne  laws,  bat  in  terms  includes  erwy  form  of  conspiracy 
against  the  United  States^  and  eyery  form  of  conspiracy  to  de- 
frand them,  it  is  difficult  to  see  how  the  crimes  it  defines,  and 
which  are  puniihable  under  it,  can  be  aaid  to  arise  under  the 
rerenue  laws.  Specific  acts  which  are  Tiolations  of  the  laws 
made  to  protect  the  reyenue  may  be  said  to  be  crimes  aria* 
ing  under  the  rerenue  laws,  as  are  those  in  the  third  and 
fourth  counts ;  but  a  conspiracy  to  defraud  the  gOTemmMiti 
though  it  may  be  directed  to  the  reTcnue  as  its  object,  ii  pun- 
.ishable  by  the  general  law  against  all  conspiracies,  and  can 
hardly  be  said,  in  any  just  sense,  to  arise  under  the.  reyenae 
laws. 

In  support  of  the  opposite  view,  it  is  said  that  sect  6440  was 
orij^nally  sect.  80  of  the  act  of  March  2, 1867  (14  Stat.  484), 
which  was  a  reyenue  law,  and  that  this  section  must  be  held 
also  to  be  a  rerenue  law. 

It  must  be  admitted  that  in  construing  any  part  of  the 
Reyised  Statutes  it  is  admissible,  and  often  necessary,  to  recur 
to  its  connection  in  the  act  of  which  it  was  originally  a 
part. 

The  force  of  the  argument  arising  from  finding  an  enac^ 
mient  in  a  statute  directed  mainly  to  a  particular  subject  is 
much  diminished  by  our  experi^ce  of  the  manner  in  which 
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incongrnocts  legialation  is  combined  in  the  same  bill  as  passed 
by  the  two  Hooses  of  Congress.  The  important  principle,  rsTo- 
Intionary  in  the  law  of  CTidence,  by  which  parties  to  suits  and 
persons  having  a  pecuniary  interest  in  the  results  are  made 
competent  witnesses,  Ib  found  in  a  few  words,  inserted  as  a 
proviso  to  an  appropriation  bill. 

The  act  of  1867  is  entitled  ^  An  Act  to  amend  existing  laws 
relating  to  internal  revenue,  and  for  other  purposes,**  and  it 
consists  of  thirty-four  sections.  Every  section  except  the  one 
defining  conspiracies  has  reference  to  internal  revenue,  and  if 
the  argument  is  worth  any  thing,  the  act  must  be  limited  to 
that  kind  of  revenue. 

But  the  title  indicates  that  other  purposes  than  revenue  may 
be  found  in  the  provisions  of  the  act. 

Looking,  then,  to  the  section  in  question,  which  makes  no 
mention  of  revenue  whatever,  but  enacts  in  the  most  general 
terms  a  law  against  conspiracies,  we  are  of  opinion  that  one  of 
the  other  purposes  of  the  act  was  to  adopt  this  general  penal 
provision,  and  that  an  offence  punishable  under  that  section 
alone  is  not  a  crime  arising  under  the  revenue  laws,  though 
the  overt  act  necessary  to  be  alleged  may  be  one  affecting  the 
revenue  of  the  United  States. 

It  will  be  certified  to  the  Circuit  Court  that  the  plea  of  the 
Statute  of  Limitations  of  three  years  is  good  in  bar  of  the  first 
two  counts  of  the  indictment,  and  is  bad  as  to  the  third  and 
fourth;  and  it  is 

Sq  ordered. 
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Ifomro  CoacPAHT  tr.  Taymb. 

L  li  ¥l>ctanait  for  an  vnArldtd  isterMt  fai  a  ndiiiiig  eUlm  fai  lleT«d% 

both  partiet  derire  titk  from  tlie  origiiud  owner,  tlM  TiUdltj  and  ngolaiHgr 
of  ^  location  are  not  In  qneetlon. 

%  Where  tiie  piaintlfl  waa*  a  tenant  In  oonnnon  with  the  detaidante,  tiiiir  po»> 
eeielon  of  tiie  claim  waa  hb  pomeiton  nntfl  he  waa  oneted.  The  Statote  cf 
T^mttatioBe  wonld  then  nm  agafaiat  him,  hat  not  bar  his  rgoofery,  wilem, 
after  each  ovater,  thdr  adTene  poetenion  waa  mafaitafaied  two  yean  beCoia 
the  eommeneement  of  the  ente. 

1  The  8totnte  of  limitatlona  of  that  State,  aa  cenetoned  hf  Ita  BapnmB  Oonr^ 
ezospta  from  Ita  protection  a  foreign  corporation* 

4  Where  the  Gfrenlt  Courts  vnder  a  written  ttipolatlon  of  the  pertiei,  tries  the 
IsBQs^  its  special  flnding  should  set  forth  the  nltlmate  ftets,  and  not  the  eH- 
denee  estahllshinf  theas.  Where^  tberefors,  both  pertise  dalmed  nnder  At 
and  tiie  conrt  f oond  Us  ownership,  the  chain  of  conre/anoes  bj  which  he 
aoqnired  It  need  not  be  set  forth. 

&  A  oonTsjanoe  In  wxittag  Is  not  necsasaty  to  tiie  valid  trsnsfer  of  a  mininf 
didm. 

6l  The  sdmlsslon  of  Immaterial  and  IrrrieTant  eridence^  which  h  Is  manWissI 
eonld  not  have  afCeetsd  injnrloos^  the  case  of  the  pUdntUI  In  enor,  doea 
not  entitle  him  to  a  rercrsal  of  the  Jodgment. 

EiCBOB  to  the  Cinmit  Court  of  the  United  States  for.  die 
District  of  Neyada. 

This  was  an  action  of  ejectment  bxonght  Deo*  28, 1874,  by 
James  D.  Taylor  against  The  Union  Consolidated  Silrer  Min- 
ing Company,  to  recorer  the  possession  of  an  nndiyided  inter* 
est,  eqpial  to  five  feet,  of  a  mining  daim  and  lode,  part  of  the 
Cdmstoek  lode,  sitnate  in  the  Virginia  Mining  District,  in 
Storey  Connty,  State  of  Nevada.  Under  an  agreement  of  the 
parties  the  case  was,  without  a  jury,  tried  by  the  court,  which 
found  as  facts  that  the  parties  were  tenants  in  common  of  the 
mining  daim  known  as  the  Union  claim,  for  an  undivided 
interest  in  which  the  suit  was  brought ;  that  they  claimed  and 
derived  title  from  the  same  source,  namely,  Payne  and  Cook, 
the  original  locators  of  the  claim ;  that  one  Solomon  Wood,  on 
the  eleventh  day  of  October,  1862,  was  the  owner  of  at  least 
an  undivided  fifty  feet  of  the  claim,  having  derived  his  title 
thereto  regularly  from  the  original  locators,  and  that  on  that 
day  he  sold  and  conveyed  by  deed  to  the  plaintiff  an  undivided 
five  feet  of  the  daim,  describing  it  as  **  five  undivided  feet 
interest  in  the  daims  of  the  Union  Company,  located  upon  the 
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Comstock  nlrer  lode;  said  daims  consUt  of  three  hundred  feet, 
bounded  north  by  the  elaims  of  the  Sierr*  Nevada  Silver  Mining 
Company,  and  on  the  aouth  by  the  claims  of  the  Ophir  Silver 
Mining  Company ;  *'  that  during  the  years  1860, 1861, 1862, 
1868,  and  1864,  the  original  looators  of  the  Union  claim,  and 
others  deriving  title  from  them,  including  Wood,  the  immedi- 
ate grantor  of  the  plaindfE,  and  the  plaintiff  himself,  expended 
oyer  |80,000  in  prospecting  and  developing  the  daim,  though 
the  plaintiff  personally  had  done  no  work  upon  it  since  1868, 
nor  had  any  been  done  for  him,  except  so  &ur  as  the  vrork 
done  by  his  co-tenants  can.  be  considered  work  done,  for 
him ;  that  after  the  plaintiff^s  title  had  been  acquired,  namely, 
on  the  thirtieth  day  of  September,  1868,  C.  H.  Reynolds 
and  others,  alT  of  whom  had  derived  title  from  the  original 
locators  of  the  mining  claim,  sold  and  conveyed  all  their 
interests  therein  to  a  California  corporation^  styled  the  Uni<m 
Gold  and  Silver  Mining  Company ;  and  that,  on  the  twenty* 
seventh  day  of  May,  1874,  that  company  sold  and  conveyed 
all  its  interest  in  tiie  Union  claim  to  the  defendant,  a  Oali- 
fomia  corporation,  oxganiEed  in  and  under  the  laws  of  that 
State. 

The  court  further  found  that  the  defendant  and  its  grantora 
had  been  in  possession  ot  the  ground  in  contn>versy  during 
more  than  two  years  before  the  commencement  of  this  action, 
and  were  in  possession  when  the  suit  was  brought,  and  had 
been  for  more  than  five  months  before  that  time  in  possession 
of  the  Union  chum,  which  extends  on  the  Comstock  lode  a 
distance  of  three  hundred  feet,  including  the  ground  in  dispute, 
and  that  the  plaintiff  had  made  no  demand  to  be  let  into  pos- 
session of  the  premises  before  commencing  his  action,  but  that 
the  defendant  was  in  the  exclusive  adverse  possession  before 
that  time,  and  had  in  fact  ousted  the  plaintiff  from  the 
possession. 

In  the  course  of  the  trial  the  company  excepted  to  the 
admission  of  exhibits  **  A**  and  **C,**  and  certain  mining  rulee 
and  regulations.  Judgment  was  rendered  for  the  plaintiff. 
The  company  thereupon  sued  out  this  writ,  and  assigns  for 
error  that  the  court  below  erred*:  1st,  In  admitting  as  evidenoe 
said  exhibits  and  said  rules ;  2d,  in  ruling  that  the  plaintiff 
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entitfod  to  noorer;  8d,  in  giving  judgment  npon  the  &oti 
Irand  for  five  instead  of  two  and  a  half  feet;  4ih«  in  giving 
judgment  for  the  plaintiffi  when  the  finding,  which  is  speoial, 
and  should  therefore  oontain  every  faet  essential  to  a  recovery, 
does  not  show  .such  &cts  of  conveyance,  possession,  dtc.,  as 
lesolt  necessarily  in  the  legal  oondosion  that  the  plaintiff  was 
entitled  to  the  property  sued  for. 

IBbMUA. 

<>0oox  A  PATn  to  A.  EmniBDT  A  Cio. 

■^  YmoaiA  Cm,  Sept  90, 1869. 
«<  This  IS  to  certify  that  we,  D.  B.  Cook,  J.  Cook,  and  B.  Payne, 
have  thi^  day  sold,  baigained,  and  conveyed  all  our  rights  to  and 
intersst  in  a  certain  set  of  mining  disams  to  A.  Kennedy  A  Oo^said 
sbdms  being  dtnated  as  follows :  lying  and  being  in  the  Yirgiata 
district  north  of  the  Oomstodc  daims  and  situated  on  the  Oomstoek 
and  Penrod  vein,  for  and  in  consideration  of  which  A.  Kennedy  A 
Oo.  agree  to  prospect  the  same  thoroug^y,  and  when  pay  dirt  ia 
struck,  then  Cook,  Payne,  lb  Co.  agree  to  pay  one-half  of  the 
expense  and  come  in  equal  partners  to  the  same,  Kennedy  A  CVx 
receiving  one  undivided  half  of  six  hundred  feet 

•"D.  B.  OooK. 
^  Jamsb  Ooox. 

«  K  PATn. 
«  TCtness :  B.  MciPADnx v. 

<<  Filed  Sept.  7,  *60,  at  2^  tm. 

«Rec.  Sept.  8,  *60,  at  8  p.k.,  p.  648,  YoL  B,  Kinsey's  records.* 

MMbU  a 

«  QouD  Hnx,  Utah  TasBiroET,  July  20, 1869. 

«This  is show  that  I,  Bdward  Payne,  have  this  day  admitted 

David  B.  Oook  into  the  claim  north  of  the  Gomstock  and  Oo.*s 
stskes  as  an  equal  partner  in  the  six  hundred  feet  of  the  quarts 
lead,  and  known  as  the  Oomstoek  lead,  and  running  north  of  the 
Gomstock  stakes.  And  sis —  give  thJB  power  to  manage  that  claim 
to  woric  or  let  as  he  D.  B.  Oooksees  fit. 

«BDWABnPATn. 

*<  Jambs  Cook." 

Mr.  SamyZ  Tkamtm  and  Mr.  H.  L.  Smoat  for  the  plaintiff 
hi  enor. 
Mr.  Wi  JB.  F.  Jhalycmtra. 
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Mb.  Jttstiob  Stbong,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

Upon  the  facts  found  by  the  Circuit  Court  it  is  evident  that 
Taylor,  the  plaintiff  below,  was.  entitled  to  recover,  unless  he 
was  barred  by  the  Statute  of  Limitations.  Claiming,  as  both 
parties  did,  under  Payne  and  Cook,  the  regularity  and  validity 
of  the  location  of  the  mining  claim  are  not  in  question.  And 
when,  in  1862,  the  plaintiff  purchased  from  one  of  the  owners 
of  the  claim  an  undivided  interest  therein,  and  went  into  pos- 
session with  his  grantor  and  with  others  deriving  title  from 
the  original  locators,  expending  large  sums,  in  prospecting  and 
developing  it  (acts  which  the  State  statute  declares  shall  con- 
stitute adverse  possession),  he  became  a  tenant  in  common 
with  those  who  were  then  the  o^vners.  He  was  such  when 
the  Union  Gold  and  Silver  Mining  Company  purchased  the 
interest  of  other  ownei*s.  By  that  purchase  that  company  suc- 
ceeded to  a  tenancy  in  common  with  him,  and  so  did  the  de» 
fendant  when  it  became  the  purchaser.  Although  after  1868 
the  plaintiff  did  no  work  personally  upon  the  property,  he 
did  not  thereby  lose  the  possession  be  had  after  his  purchase 
from  Wood.  The  possession  of  his  co-tenants  was  his  posses- 
sion. They  held  it  for  him  until  he  was  ousted.  That  this 
is  a  settled  rule  of  law  is  not  denied.  And  we  find  nothing 
in  the  statutes  of  Nevada  to  which  we  have  been  referred 
that  is  at  variance  with  the  rule,  even  when  applicable  to 
mining  claims.  That  it  does  apply  is  expressly  held  in  Van 
Valkenburg  v.  Huff^  1  Nev.  142.  It  follows  that  neither  the 
defj^ndant  nor  its  grantor  had  any  possession'  adverse  to  the 
plaintiff  prior  to  the  time  when  toe  ouster  was  made,  and  no 
ouster  is  found  to  have  been  made  two  years  before  the  suit 
was  brought.  The  finding  that  the  defendant  was  in  possession 
more  than  two  years  before  suit  was  brought  is  not  a  finding  of 
an  adverse  possession  during  all  that  period,  such  as  to  consti- 
tute a  bar  under  the  Statute  of  Limitations.  Such  a  bar,  there- 
fore, does  not  exist,  unless  the  ouster  took  place  anterior  to  the 
commencement  of  those  two  years ;  and  as  that  is  a  matter  of 
defence,  it  should  appear  afSrmatively,  to  be  of  any  avail. 

It  is,  however,  useless  to  enlarge  upon  this,  for  the  findings 
show  clearly  that  the  defendant  has  no  protection  under  the 
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Statutes  of  yj^i^t»fflff#,  TliB  phuntiff  wum  in  pcMSonioii  with 
odMRi  who  dfiriVed  tbeir  title  from  the  original  locatoii,  until 
tiie  Union  Gold  and  SilTor  Mining  Company,  a  Califoniia  oor* 
porationt  acqnired  tbeir  title,  in  September,  1868.  After  thai 
tame  the  statate  oonld  not  ran  against  him  in  faror  of  that 
oorporation,  or  its  grantee,  the  defendant,  also  a  foreign  ooi^ 
ponition.  The  Statutes  0f  Limitations  of  Nevada  aie  held  by 
the  Sapreme  Court  of  that  State  to  except  foreign  corpon- 
tions  from  their  protection.  SMn$an  t.  Imperial  Silver  Mimng 
Co^  6  Ner.  44 ;  Bantow  t.  Union  OaneolidaUd  Silver  MMmg 
Co^  10  id.  886.  Hence  those  statutes  cannot  be  set  up  by  the 
defendant  as  a  defence  in  this  case ;  and  as  the  Circuit  Court 
found  as  i^  &ct  that  the  plaintiff  had  been  ousted  by  the  de* 
fendant  from  his  property,  no  reason  appears  why  he  was  not 
entitled  to  recorer  according  to  the  interest  which  he  held 
prior  to  the  ouster. 

It  is  insisted,  however,  that,  if  entitled  to  recover  at  all, 
judgment  should  have  been  given  for  no  more  than  two  and 
a  half  undivided  feet  of  the  mining  claim.  This  position 
not  be  maintained.  It  is  true  the  original  locators  daimed 
hundred  feet  extending  along  the  Comstock  vein,  but  of  move 
than  three  hundred  feet  they  never  had  an  undisputed  title, 
and  that  three  hundred  feet  lies  next  to  the  claim  df  the  Ophir 
Company  on  the  south.  Indeed,  the  finding  is  express,  thai 
the  Union  claim  begins  at  a  point  fifteen  hundred  feet  north 
of  the  ^laim  of  the  Ophir  Company,  and  extends  northward  on 
the  Comstock  lode  three  hundred  feet,  including  the  ground  in 
dispute.  Of  that  claim  Solomon  Wood,  the  plaintiff's  grantor, 
was  the  owner  of  at  least  fifty  feet  undivided ;  and  he  sold  and 
conveyed  to  the  plaintiff  five  undivided  feet  interest  therein,, 
describing  the  claim  as  consisting  of  three  hundred  feet, 
bounded  on  the  south  by  the  claim  of  the  Ophir  Company. 
There  can  be  no  4loubt,  therefore,  what  was  intended  to  be 
conveyed.  Plainly,  it  was  five  undivided  feet  of  that  three 
hundi-dd,  and,  therefore,  whether  the  whole  claim  in  fact  con* 
sisted  of  three  hundred  or  six  hundred  feet  can  make  no  differ- 
ence. Owning,  as  W.ood  did,  fifty  feet  undivided,  it  was  in  his 
power  to  convey,  as  he  did,  an  undivided  interest  of  five  feet 
in  the  southern  three  hundred. 
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It  is  objected  by  the  plaintiff  in  error  that  the  speoial  finding 
of  the  court  was  not  sufficiently  fall  and  formal  to  justify  any 
judgment ;  that  it  did  not  find  the  essential  facts,  but  left  pre- 
sumptions of  &ct  to  be  drawn ;  that  it  did  not  find  how  Solomon 
Wood  became  the  owner,  or  set  out  in  words  the  conveyances 
under  which  the  parties  claimed.  Whether  a  speoial  finding 
of  &ots  by  the  court  must  hare  all  the  requisites  of  a  special 
Terdict,  it  is  not  necessary  now  to  assert  or  deny,  for  all  that  is 
essential  to  such  a  rerdict  is  an  ascertainment  of  the  ultimate 
fitcts.  A  jury  is  not  to  find  eyidence.  We  think  the  ultimate 
facts  were  sufficiently  found  in  this  case.  The  ownership  of 
Wood  in  1862^wAs  an  ultimate  fact,  and  eren  if  Taylor  had  no 
other  right  to  the  possession  than  that  which  he  derived  from 
Wood  by  conveyance,  it  was  not  necessary  to  set  forth  the 
chain  of  conveyances  by  which  Wood  became  the  owner.  A 
transfer  of  possession  is  sufficient.  They  would  have  been  but 
evidence  of  Wood's  ownership.  Besides,  a  written  conveyance 
is  not  necessary  to  the  transfer  of  a  mining  claim.  TatU 
Mauntmn  Tunnel  Co.  t.  Stranahan,  20  Cal.  198.  But  Wood 
was  in  possession  when  ho  sold  to  Taylor,  and  Taylor  then 
went  into  joint  possession  within.  That  possession  is  enough 
to  justify  a  recovery  by  him  against  a  disseisor. 

The  only  other  assignment  of  error  is  the  first,  and  it  needs 
no  consideration.  Apart  from  the  fact  that  the  defendant 
claims  under  Payne  and  Oook,  and  is  therefore  not  at  liberty 
to  dispute  their  title,  it  is  impossible*  to  discover  how  it  could 
have  been  injured  by  the  reception  of  Exhibits  A  and  0. 
The  instrument  O  was  certainly  sufficient  to  transfer  an  inter- 
est in  the  mining  claim,  and  the  mining  rules,  at  worst,  were 
only  immaterial.  The  admission  of  immateiial  or  irrelevans 
evidence  is  no  sufficient  reason  for  reversing  a  judgment,  when 
it  is  apparent,  as  in  this  case,  that  it  cannot  hare  affected  the 
verdict  or  the  finding  injuriously  to  the  plaintiff  in  error. 

Judgment  qfirmed* 
Mb.  Jubtiob  Fibld  did  not  sit  in  this  case 
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WiMra  te  lioatd  has  nol  b«M  pnatod,  a  motion  to  dlimiM  aa  appMl  or  a  wrfi 
il  onor  win  not  bo  oonaidoiod  wImm  than  ia  ai^  qvaatioii  aboal  tbo  faoli  as 
vUdi  tlia  BOtloii : 


Monoir  to  dimuas  an  appeal  from  the  Ciraiit  Oonrt  of  tiha 
ViiitodBtatea  for  ihe  Baatorn  Dbtriat  of  Miaaonri. 

Mr.  Jam$9  0.  BroaiJuad  in  topport  of  the  motion. 
Kr.  Xiioiffi  JEatoii,  aonlfia. 

Mb.  Chikf  JuBZian  Waitb  deUyered  the  opinion  of  tiha 
ooort* 

The  farther  oonaiderittion  of  thia  motion  ia  poa^poned  nntil 
the  eaae  ia  heard  on  iti  merita.  The  reooid  haa  not  been 
printed^  and  ooonael  do  not  agree  aa  to  what  it  oontaina.  We 
will  not  decide  motiona  to  diamiaa  before  the  reoord  ia  jnrintedf 
when  there  ia  ainy  ^eation  about  the  faeta  on  which  the  mo* 
tion  reata.  In  order  to  get  a  deciaion  before  printing,  tha 
motion  papera  mnat  preeent  the  eaae  in  a  way  which  will  ena* 
ble  na  to  act  nnderatandingly  withoat  referring  to  the  tran- 
acripi  on  file. 


TnxsoH  V.  UxniBD  States. 

Whan  tlia  okfan  of  a  part^r  for  Iom  and  daamfe  growing  o«l  of  tiio  aOaged 
lallara  of  tlio  Unltad  States  to  peif  orm  its  oontracta  with  Unn,  aa  to  time  aad 
DMUiaar  of  pajaaent^  ii»  by  a  tpedal  act  of  CongreM,  refened  to  tlie  Court 
of  GlaiBM,  *  to  iBTOitigata  the  tame,  aod  to  atoertaiB,detannlDa»  and  adjadga 
the  amoant  cqnitablj  doe,  if  anj,  for  fodi  loii  and  daoMga^*— iJeU^  that  tha 
mlea  of  law  appUotbla  to  the  adjudication  of  ckims  bj  that  oonrt  in  tlia 
dee  of  ita  gncral  Jniiadictioa  maat  goreni,  and.  that  interaat^  not  hating 
stifulatad  for  in  the  oontracti,  cannot  be  allowad  thoraoo. 

AffsaIi  from  the  Conrt  of  Claima. 

Thia  wea  a  anit  brought  by  Bobert  Tiliaon  ft  Co.  againat  tha 
United  Statea. 
The  Court  of  Claima  found  the  following  &cta :  — 
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**L  The  claimants  and  the  defendants  entered  into  the  Tarions 
contracts  and  agreements  set  forth  in  the  petition. 

**  II.  The  claimants,  at  varioos  times  between  the  9th  of  Oolo* 
ber,  1862,  and  the  24th  of  October,  1864,  deliyered  horse  equip- 
ments and  infantry  accoutrements,  under  said  contracts  and 
agreements,  to  the  defendants'  officers  at  the  United  States 
arsenal  in  St.  Louis,  to  the  amount  of  $494,972.66. 

*^  III.  There  were  one  hundred  and  fifteen  distinct  deliveries 
of  the  above-described  goods  made  by  the  claimants,  extending 
from  the  9th  of  October,  1862,  to  the  24th  of  October,  1864 ; 
and  the  goods  delivered  were  then,  at  the  respective  times  of 
dejlivery,  inspected  and  approved  by  the  defendants*  officers,, 
and  bills  therefor  were  duly  authenticated  by  the  proper  officers 
of  the  Ordnance  Department,  as  provided  by  the  contract,  and 
no  negligence  or  delay  is  attributable  to  the  officers  of  the 
Ordnance  Department  in  regard  to  the  inspection  of  the  goods 
or  the  issuing  of  the  vouchers.  The  vouchers  so  received  by 
the  claimants  were  by  them  presented  to  the  Ordnance  Office 
in  Washington,  and  were  by  the  Ordnance  Office  transmitted 
to  the  treasury,  to  be  audited  and  paid,  and  no  delay  in  so 
transmitting  them  is  attributable  to  the  Ordnance  Office. 
After  the  vouchers  reached  the  Treasury  Department,  inter- 
vals of  different  length  occurred  before  they  were  audited  and 
drafts  issued  in  payment  thereof.  The  shortest  interval,  between 
the  receipt  .of  a  voucher  by  the  Treasui*y  Department  and  (he 
issuing  of  the  draft  in  payment  was  seven  days,  and  the  longest 
was  one  hundred  and  fourteen  days ;  the  average  was  thirty-six 
days.  During  the  period  of  the  fulfilment  of  their  contracts 
and  agreements,  before  described,  the  claimants*  business  ne- 
cessities compelled  them  to  borrow  money  by  hypothecating  or 
selling  their  vouchers,  and  'the  rate  of  (Uscount  paid  by  them 
generally  vnis  teil  per  cent  per  annum. 

*^iy.  A  portion  of  the  payments  made  to  the  claimants 
upon  the  vouchers  before  described  were  made,  to  the  extent 
of  twenty-fivsi  per  cent  thereof^  by  certificates  of  indebtedness 
issued  under  the  act  of  1st  March,  1862.  12  Stat.  852.  These 
certificates  were  sent  by  mail  to  the  claimants,  accompanied 
by  ordinary  treasury  drafts  for  the  remaining  seventy-five  per 
oen(  of  the  payments.    The  claimants  neither  solicited  sneh 
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Mrtifieatet  nor  objeeted  to  them.  Bring  below  per  in  tihe 
merket,  the  eUimaots  sold  them  at  a  disooont  of  BOTen  and  a 
hall  per  eent.  The  total  amouit  of  the  oertiftoates  so  isaoed 
to  them  was  977,000,  and  the  discoimt  or  loss  suffered  bj  the 
claimants  in  disposing  of  them  for  cash  was  95,776/' 

Upon  the  foregoing  facts  that  court  decided  as  oondnsiona 
of  law,— - 

^1.  The  loss  and  damage  snffered  bj  the  claimants  from 
tlie  failure  to  keep  and  perform  the  contracts  referred  to  in  the 
findings  aforesaid,  as  M  the  time  and  manner  of  payment  thereof^ 
were  too  remote  to  be  a  subject  of  recorery  in  this  action,  within 
the  meaning  and  intent  of  the  private  act  for  the  relief  of  the^ 
daimants,  passed  June  28, 1874. 

**  2.  The  claimants,  by  Toluntarily  acceptirg  certificates  of 
indebtedness  in  part  payment  of  their  demands,  are  oondudedT 
bom  saying  that  such  payments  were  in  yiolation  of  the  terms 
of  their  contracts  with  the  goyernment. 

^8.  In  contracting  with  the  goyemment,  the  claimants  sub- 
mitted themselYes  to  the  regular  routine  of  public  business, 
and  are  not  entitled  to  recover  damages  for  the  delays  which 
occurred  in  auditing  their  vouchers  in  the  Treasury  Depart- 
ment.** 

The  court  rmAeted  judgment  dismissing  the  petition  of  the 
plaintifib,  and  they  appealed. 

The  act  of  June  28, 1874,  referred  to  by  the  Court  of  Claims, 
under  which  this  Suit  was  bro^ght,  is  as  follows :  — - 

"<  An  Act  fi>r  the  relief  of  Robert  Tlllson  A  Company,  Qdoey^ 
minois: 

^Be  it  enacted  by  the  Senate  and  House  of  Representatives 
of  the  United  Sutes  of  America  in  Congress  assembled,  that  the 
daim  of  Robert  TiDson  and  Company,  of  Quincy,  Illinois,  fCr  loss, 
and  damage  growing  oat  of  the  failure  of  the  government  of  the 
United  States  to  keep  and  perform  the  contract  or  contracts,  as  to 
time  and  manner  of  payment,  under  which  certain  horse  equipments 
snd  infantry  accoutrements  were  manufiu)tured  between  the  months 
of  September,  1862,  and  July,  1864,  by  sdd  Tillson  and  Company, 
fiir  said  government^  be  and  the  same  is  hereby  rsftned  to  the 
Court  of  Claims,  and  such  court  is  authorised  and  directed  to  in- 
vestigate the  same,  and  to  asoertsin,  determine,  and  acyndge  the 
arifount  eqnitaUy  due  said  fimii  if  any,  for  sndi  loss  and  damsge*" 
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Mr.  Matt.  S.  Carpenter  and  Mr.  Bet^amm  F.  QrqfUm  far 
the  appellants. 

The  SoUeitor-O-eneral^  eentru. 

Mb.  Chibf  Justios  Waitb  deliyered  fhe  opinion  of  the 
court. 

We  have  no  doubt  it  was  thd  wish  of  those  who  procured 
the  passage  of  the  special  statute  under  which  the  Court  of 
Claims  took  jurisdiction  of  this  suit,  to  obtain  from  Congress 
authority  for  that  court  to  giye  a  judgment  against  ttt  United 
States  at  least  for  interest,  in  case  it  shouldbe  found  that  pay- 
ments on  the  contracts  held  by  the  claimants  had  been  unrear 
sonably  delayed.  But  if  Congress  had  desired  to  grant  such 
authority,  it  would  have  been  easy  to  haye  said  so  in  express 
terms ;  and  because  it  did  not  say  so,  we  are  led  irresistibly  to 
tibe  conclusion  that  it  did  not  intend  to  giye  any  sudi  power. 
By  the  statute,  the  court  was  required  to  inyestigate  the  claioii 
and  ^  ascertain,  determine,  and  adjudge  the  amount  equitaUj 
due  such  firm,  if  any,  for  such  loss  pr  damage.'*  There  is 
nowhere  any  intimation  that  the  inyestigation  is  to  be  oon* 
ducted  otherwise  than  judicially.  The  reference  was  made  to 
the  court  as  a  court,  and  not  to  the  judges  as  arbitrators.  The 
determination  i6  to  be  made  according- to  the  fixed  rules  which 
goyem  that  court  in  the  adjudication  of  causes,  an4  not  at.  the 
discretion  of  the  judges.  The  same  principles  of  jurisprudence 
and  the  same  statutory  regulations  as  to  practice  are  to  be 
applied  here  that  would  be  if  the  case  had  come  into  the  court 
under  its  general  jurisdiction.  It  is  to  be  ascertained  and 
determined  what,  if  any  thing,  is  due  -the  claimants  from  the 
goyemment,  according  to  the  rules  of  law  applicable  to  the 
settlement  in  that  court  of  controyerues  between  the  goyem- 
ment and  its  citizens.  The  special  statute-  does  not  eyen  pro- 
yide  that  'the  adjustment  shall  be  made  upon  principles 
applicable  to  suits  between  citizens.  To  our  minds  the  word 
**  equitably,*'  as  here  used,  means-  no  more  than  that  the  rules 
of  law  applicable  to -the  case  shall  be  construed  liberally  in 
fayor  of  the  claimants.. 

As  between  citizens,  no  allowance  could  be  made  for  loss  of 
profits  consequent.  Oh  the  adyance  in  the  price  of  materials 
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lAaSib  payxMiits  wm  witbheld,  nor  lor  tibe  diseoimt  on  tiio 
Mrtifieates  of  indobtedneM  lold  in  the  maiket  Snch  damages 
are  too  remote.  Interest,  however,  would  hare  been  reoorer- 
able  as  against  a  eitisMit  if  the  payments  were  unreasonably 
delayed.  Bat  with  the  government  the  rule  is  different,  for 
in  addition  to  the  practice  which  has  long  prevailed  in  the 
departments  of  not  allowing  interest  on  claims  presented, 
CKcept  it  is  in  some  way  spedally  provided  for,  the  statnte 
under  which  the  Court  of  Claims  is  organised  expressly  de- 
clares **  that  no  interest  shall  be  allowed  on  any  claim  xep  to 
the  time  of  the  rendition  of  judgment  thereon  in  the  Court  of 
Claims,  unless  upon  a  contract  expresdy  stipulating  for  inter- 
est'' Hev.  Stat,  sect  1091.  This  is  conclusive.  No  interest 
was  stipulated  for  in  this  contract,  and  the  prohibitiou  against 
its  allowance  has  not  been  removed  in  favor  of  the  claimants. 


VAisfiELD  V.  Commr  of  Oallatdt. 

L  Wh&n  BO  Federal  qneetion  li  fnTolred,  thla  eoorl  wfll  foUow  the  MWHlnmllim 
whicb  hM  been  vnifonnlj  s^ren  to  the  OomtttBtloo  or  the  Uwe  of  a  State 
Vt  itf  highest  oovrt 

%  Cmcs  utiradng  tfale  principle  cited  end  eiMuined. 

S»  This  oenrt  eooepti  «•  Undlng  die  dedalon  of  the  Supreme  Cowt  of  niiaole 
in  (^er«^  ^ /mm  JioOreatf  Co.  T.  Piiiefai^^ 

oonitndng  the  aectfam  of  the  Conatitation  of  that  State  hi  force  Jtdj%  IM, 
which  proTidea  that  "no  conntj,  dly,  town,  township,  or  other  monicipalitf 
shall  erer  become  subscriber  to  the  capital  stock  ik  uky  railroad  or  pri- 
vate corporation,  or  make  donation  to,  or  loan  its  credit  in  aid  of,  snch 
corporation :  Provided,  however,  tliat  the  adoption  of  this  article  shall  not  he 
eoostraed  as  afKecting  the  right  of  an^  snch  mnnidpality  to  make  snch  SBb> 
ecriptions  where  the  same  hare  been  anthoriaed,  under  existing  laws,  b^  a 
TOte  of  the  people  of  snch  mnnicipalities  prior  to  snch  adoption ; "  and  IkM. 
ing  tliat  snch  prertoos  donations,  if  sanctioned  bj  a  popular  rote,  under 
pre«risting  laws,  were  not  forbidden,  but  were,  in  like  manner  as  subscrif^ 
tlonsy  excepted  l^  the  proriso  from  the  general  prohibitory  terms  of  the 


4  Wum,  therefore,  pormuuit  to  the  anthoritj  conferred  bf  a  l^gislatiTe  cnac^ 
meat,  such  a  donation  was  Toted  bj  a  countj  hi  Blhiois  before  the  adopi 
tioa  of  that  Constitntica,  the  donation  maj  be  thereafter  completed  l^  the 
of  the  refoialle  boBda. 
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&  Ckiea^  fr  /mm  BaOrtQi  d.  t.  Pfodbmr  («vra)  was  dedd«d  hdat%  tak  aol 
reported  until  af ter»  IIm  mUng  In  TVim  if  Cmeprrf  t.  JPwfiwrt  8ninf§ 
Bemk  (tt  U.  8.  0S6),  inTolTing  tht  ooutmetlon  of  tluit  ttetioii,  and  tlit 
att«BtiaB4)l  this  eourt  wat  not  oallad  to  It;  but  at  It  aataUlshad  In  lUioala 
a  rula  of  property  whldi  haa  been  einoe  maintained,  the  latter  caae^  ao  fur 
at  it  oonlUota  therewitii*  la  orermled. 

Ebbob  to  the  Cireoit  Court  of  the  United  States  ior  the 
SoatbeiD  Diatriot  of  niinois. 
The  facta  are  stated  in  the  opinion  of  fche  court 

JI6r.  &  M.  OMam  and  Mr.  0.  J.  BaUeji  for  the  plaintiff  in 
error* 
Mr.  Bhtford  WiUan,  contra. 

Mb.  Jxjbtigb  STBona  deiiTered  the  opinion  of  the  conrb 
The  facts  of  this  case,  so  fiar  as  they  are  needed  to  exhibit 
the  question  presented  by  the  writ  of  error,  are  tery  few. 
The  defendant,  on  and  prior  to  Feb.  28, 1868,  was  a  lawfully 
organized  and  existing  county  of  the  State  of  Illin<ns,  through 
which  was  located  the  railroad  of  the  Illinob  Southeastern 
Railway  Company,  a  company  incorporated  on  the  26th  of 
Febraaiy,  1867.  The  county  was  authorised  by  the  lepslature 
of  the  State  to  donate  to  the  railroad  company,  as  a^  bonus  or 
inducement  towards  the  building  of  the  railroad,  any  sum  not 
exceeding  $100,000,  and  was  authorised  to  order  the  4)lerk  of 
the  county  court,  or  board  of  supervisors  of  the  ooc^ty,  to 
issue  county  bonds  to  the  amount  donated,  and  deUver  them  to 
the  company,  provided  that  no  donation  exceeding  150,000 
,i^ould  be  made  un(il  after  the  question  of  such  larger  donation 
should  have  been  submitted  to  the  legal  voters  of  the  county, 
at  an  election  called  and  conducted  in  the  usual  manner. 
Tbe  statute  further  enacted,  that  if  a  majority  of  the  ballots 
cast  at  such  an  election  should  be  in  favor  of-  a  donation,  it 
should  be  the  duty  of  the  county  court  or  board  of  supervisors 
to  donate  some  amount,  not  less  than  960,000  nor  more  than 
$100,000,  to  the  company,  and  to  order  the  issue  of  county 
bonds  for  the  amount  so  donated. 

On  the  28th  of  February,  1868«  in  pursuance  of  these  status 
tory  enactments,  an  election  of  the  legal  Toters  of  tiie  county 
was  hdd  to  determine  whether  the  county  wojild   donate 
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1100,000  of  its  bonds  in  aid.of  the  ssid  xoad,  and  the  eleotioii 
nsohed'  in  aathoriziiig  theb  issoe.  The  bonds  were  eooord- 
in|^  ianed  by  the  ooon^  judge  and  ooonty  olerk,  under  the 
dxraetaon  of  the  ooonty  ooMarty  and  they  were  dellTered  to  the 
railroad  eompaay  on  the  6th  or  8th  of  Oetoberj  1870,  after 
the  conditions  precedent  to  their  delivery  had  been  fulfilled 
The  plaintiff  is  the  holder  of  coupons  belonging  to  said  issue, 
haTing  purchased  them  before  due,  in  the  usual  course  of  his 
business. 

The  defence  set  up  is,  in  substfmce,  that  in  consequence  of 
a  provision  in  the  new  Constitution  of  the  State,  which  came 
into  force  July  2, 1870,  the  authority  to  issue  and  .deliyer  the 
bonds  had  ceased  to  exist  before  tiie  issue  was  made.  The 
section  of  the  Constitution  relied  upon  is  in  the  following 
words:  *^No  county,  city,  town,  township,  or  other  munici- 
pality shall  ever  become  subscriber  to  the  capital  stock  of  any 
railroad  or  priyate  corporation,  or  make  donation  to,  or  loan 
its  credit  in  aid  of  such  corporation :  PrwicUd^  haufever^  that 
tiie  adoption  of  this  article  shall  not  be  construed  as  affecting 
tiie  right  of  any  such  municipality  to  make  such  subscrip- 
tions, where  the  same  have  been  authorised  under  eziBting 
laws,  by  a  Tote  of  the  people  of  such  municipalities,  prior  to 
such  adoption.'* 

The  question  presented,  then,  is  whether  a  donation  to  a 
railroad  company,  by  a  county  empowered  by  the  legislature 
to  make  such  a  donation,  when  approved  by  a  majority  of 
the  legal  voters  of  the  county  at  an  election  held  for  that 
purpose,  is  forbidden  by  this  clauee  of  the  Constitution,  if 
it  wab  authorized  under  laws  then  existing  by  a  vote  of  the 
people  of  the  county  prior  to  the  adoption  c^  the  Constitu- 
"tion?  What  should  be  the  answer  to  the  question  depends 
upon  the  construction  that  must  be  given  to  the  section  thus 
quoted.  Are  donations,  thus  authorized  by  a  popular  vote, 
within  the  prohibition,  or  are  they  excepted  out  of  it  by  the 
proviso? 

In  Town  of  Concord  v.  Portimouth  Sainngi  Bank  (92  U.  S. 

625),  we  had  occasion  to  construe  this  section  of  the  State 

Constitution.    We  then  held  that  donations  by  counties  or 

other  municipalities  to  railroad  companies  were  prohibited  by 
X.  4 
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it,  and  tliat  they  oonld  not  lawfully  be  made  after  Jaly  S| 
1870,  tbongfa  anej  had  been  aadiorized  by  a  prior  statute  and 
by  a  Tote  of  the  people  of  the  county  or  munioipality  before 
the  adoption  of  Uie  Constitotion.  We  were  fully  aware  that 
it  18  the  peculiar  proyince  of  the  Supreme  Court  of  a  State  to 
interpret  ito  organic  law,  as  well  as  its  stetntes,  and  that  it  is 
the  duty  as  well  as  the  jdeasure  of  this  court  to  follow  and 
adopt  that  court's  interpretation.  But  we  were  not  informed, 
when  the  case  was  decided,  that  any  judicial  construction  had 
been  giyen  to  the  constitutional  provision.  It  now  appears  that 
the  Supreme  Court  of  Illinois  had  previously  considered  it|  and 
decided  that  donations,  equally  with  subscriptions,  if  sanctioBed 
by  a  popular  yoto  before  the  adoption  of  the  Constitution,  are 
not  prohibited  by  it,  and  that  they  are  excepted  from  the  pro- 
hibition by  the  proTiso.  This  was  dedded  by  that  court  in 
1874,  more  than  a  year  before  Town  of  Concord  y.  Portimouth 
Savinffi  Bank  came  before  us ;  but  the  decision  was  not  called 
to  our  notice,  and  it  was  not  reported  until  1877.  It  may  now 
be  found  in  Chicago  ^  Inca  RaUroad  Oo.  y.  Pinekney^  74  HL 
277.  The  language  of  the  court  is  yery  positiye*  We  quote 
it  at  some  length,  as  follows:  *^  At  the  time  the  section  of  the 
Constitution  referred  to  was  framed,  large  sums  of  money  in 
different  parts  of  the  State  had  been  yoted  by  municipalities 
to  be  subscribed  and  donated  to  railroad  companies,  on  condi- 
tion that  railroads  then  being  constructed  should  be  completed 
within  a  given  time ;  and  the  country,  whether  wisely  and  ju* 
diciously  or  not,  seemed  to  demand  that  in  cases  where  the 
people  in  these  municipalities  had,  under  then  existing  legisla- 
tion, voted  to  aid  railroads  by  subscription  or  donation  prior  to 
the  adoption  of  the  Constitution,  such  subscription  or  donation 
should  not  be  affected  by  the  formation  of  the  Constitution. 
And  we  have  no  doubt  it  was  in  view  of  this  demand  of  a 
large  portion  of  the  State  that  the  proviso  wan  engrafted  in  the 
foregoing  section.'*  .  •  •  ^*A  reasonable  construction  of  the 
whole  section  will  embrace  donations  as  well  as  subscriptions. 
In  one  sense  of  the  term,  a  donation  is  a  subscription  to  the 
capital  stock  of  a  company.  We  have  no  doubt,  at  the '  time 
this  section  was  framed,  there  were  then  in  the  Stete  quite  as 
many  donations  voted  as  there  were  subscriptions  to  stock  in 
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§aj  otW  mtniMir,  and  if  a  neomAtf  or  reMon  existed  to  pro- 
tect a  eiibaeriptioii  there  wae  alto  the  same  reaflon  and  demand 
to  pfoteet  a  donation ;  and  we  entertain  no  donbt  it  was  the 
intention  of  the  framers  of  the  Constitotioik,  by  adding  the 
proTiso  to  the  section,  to  place  subscriptions  and  donations  on 
the  same  footing/*  This  autboritatiye  exposition  of  the  mean- 
ing of  the  Gonstitation  of  the  State  by  its  highest  court  has 
repeatedly  been  recognized  by  that  tribnnaL  Ibwn  iff  MUUB^, 
paH  T.  Th0  JStna  IAf$  Imyrance  Co.y  82  HL  662 ;  LippmcM 
r.  The  Town  of  Fana,  decided  Oet  1, 1879,  not  yet  reported* 
It  has  also  been  the  nnderstanding  of  the  legisUtore  of  the 
State  that  donations  as  well  as  subscriptions,  if  authorised  by 
a  Tote  of  the  people  before  the  adoption  of  the  Constitution, 
are  sayed  by  the  proTiso.  In  1874,  an  act  of  the  General 
Assembly  was  passed  which  declared  that  the  liability  of  all 
counties,  cities,  townships,  towns,  or  precincts  that  had  Toted 
aid,  donatiam^  or  subscriptions  to  the  capital  stock  of  any  rail- 
rdad  company,  in  conformity  with  the  laws  of  the  State,  should 
cease  and  determine  at  the  expiration  of  three  years  after  July 
1  of  that  year,  and  that  after  that  time  no  bonds  should  be 
issued  on  account  of  or  upon  authority  of  such  TOte«  This 
implied  that  up  to  Ju]y,  1877,  donations  Toted  before  July  2, 
1870,  were  lawful,  and  might  be  completed  by  the  issue  of 
bonds.  It  was  an  expression  of  the  legislatiye  undenrtanding 
that  such  donations  were  not  forbidden  by  the  Constitution. 
Act  of  March  17, 1874.  A  similar  act  was  passed  on  the  29th 
of  May,  1877,  extending  the  time  for  issuing  bonds  for  dona- 
tions upon  the  authority  of  a  vote  of  the  people  until  July  1, 
1880.  It  thus  appears  to  have  become  a  rule  of  property  in 
the  State  that  municipal  bonds,  issued  to  railroad  companitM 
on  account  of  donations  Toted  by  the  people  before  the  adop* 
tion  of  the  Constitution,  are  valid,  though  not  issued  until 
after  the  adoption.  Such  was  the  earliest  exposition  of  the 
Constitution,  made  by  the  court  of  last  resort  in  the  State,, 
twice  since  rjBcognized  by  it,  and  recognized  also  by  repeated 
legislative  action.  There  is  every  reason  to  believe  that  the 
rule  has  been  relied  upon,  and  that  on  the  faith  of  it  many 
municipal  bonds  have  been  issued,  bought,  and  sold  in  the 
markets  of  the  country. 
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In  Tiew  of  all  this,  onght  this  comt  to  adhere  to  the  ood- 
stniotion  we  gaTO  to  the  State  Constitation  in  ignorance  of  the 
fact  that  the  Supreme  Coort  of  the  State  had  preyioody  oon* 
Btrued  it  in  a  diiferent  manner?  At  a  Tery  early  day  it  was 
annoonced  that  in  cases  depending  upon  the  Constitation  or 
statates  of  a  State  this  court  would  adopt  the  constrnction  of 
the  slUttutes  or  Constitution  giyen  by  the  courts  of  the  State, 
when  that  construction  could  be  asocnrtained.  P0W9  I^kue  t. 
WendeU,  9  Cranch,  87.  In  Neimith  r.  Slheldon  (7  How.  812), 
it  is  declared  to  be  ihe  ^  established  doctrine  that  this  court 
will  adopt  and  follow  the  decisions  of  the  State  courts  in  the 
construction  of  tiieir  own  Constitution  and  statutes,  when  that 
construction  has  been  settled  by  the  decisions  of  its  high* 
est  tribimaL'*  In  Walhir  ▼.  State  BarhtMr  Cammiisumm^ 
(17  Wall.  648),  we  said,  ^  This  court  follows  the  adjudications 
of  the  highest  court  of  the  State**  in  the  construction  of  its 
statutes.  ^  Its  interpretation  is  accepted  as  the  true  interpre- 
tation, whateter  may  be  our  opinion  of  its  original  soundness." 
See  also  Etmendoffr.  Tayhr^  10  Wheat.  152$  Orem  yf.NeaFM 
Lesiee,  6  Pet.  291;  L^pngufeU  Y.  TFarren,  2  Black,  599; 
Sumner  t.  Sieke^  id.  582 ;  OleoU  y.  The  Supervte&re^  16  WtJL 
678 ;  State  BaUroad  Ihr  Caeee,  92  U.  S.  575. 

Such  has  been  our  general  rule  of  decision.  Undoubtedly, 
some  exceptions  to  it  have  been  recognized.  One  of*  them  is, 
that  when  the  highest  court  of  a  S&te  has  given  different  con* 
stmctions  to  its  Constitution  and  laws,  at  different  times,  and 
rights  have  been  acquired  under  the  former  construction,  we 
have  followed  that,  and  disregarded  the  latter.  The  present 
case  is  not  within  that  exception,  for  there  have  been  no  con- 
flicting  interpretations  by  the  State  court  of  the  section  of  the 
Constitution  we  are  now  called  upon  to  construe.  And  we  are 
not  constrained  to  refuse  following  the  dedsion  of  the  State 
court  in  order  tO  save  rights  acquired  on  the  faith  of  our  ruling 
in  Toum  of  Coneard  ▼•  Portetnouth  Samnge  Bank.  Grevee  r. 
SlaitghUir  (15  Pet.  449)  may  seem  to  be  an  exception  to  the 
rule,  but  if  carefully  examined  it  will  be  found  to  be  no  excep- 
tion. In  that  case,  this  court  held  that  the  Concrtitution  of 
Mississippi  did  not,  ex  propria  vigore^  prohibit  the  introduction 
of  slaves  into  that  State  as  merchandise  or  for  sale,  after  the 
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fbnk  day  of  l^y,  1888,  and,  therefore,  that  a  promiaMxry  note 
giTen  for  the  price  of  slavee  thtui  introduced  was  not 
This  i¥as  held,  though  it  appeared  that  prior  to  the 
the  chancellor  of  the  State  had  refused  to  enjoin  a  judgment  aft 
law  recovered  upon  a  bond  for  the  purchase  of  slaves  brought 
into  the  State  for  sale  after  May  1, 1888,  and  the  Court  of 
Brrors,  two  judges  against  one,  had  affirmed  the  refusal  of  the 
chancellor  But  the  decision  of  the  chancellor  was  rested 
entirely  upon  the  ground  that  the  matter  relied  upon  to  ob- 
tain the  injunction  should  have  been  set  up  as  a  defence  in 
the  suit  at  law..  This  was  all  that  was  really  decided.  The 
opinions  expressed  in  the  Court  of  Errors  by  the  judges  upon 
Ute  qaestiim  whether  the  introduction  of  slayes  aiter  May  1, 
1888,  was  prohibited  by^the  Constitution,  were  eztrspjudicial, 
and  were  so  regarded  by  this  court  It  was  said  they  were 
not  sufficient  to  justify  this  court  in  considering  that  the 
construction  of  the  Constitution  in  Mississippi  had  become  so 
fixed  and  settled  as  to  preclude  the  Federal  Supreme  Court 
from  regarding  it  as  an  open  question.  Oraves  y.  Slaughier^ 
tilieref ore,  is  not  an  exception  to  the  rule  that  this  court  will 
follow  the  construction  given  by  the  highest  court  ef  a  State 
to  its  Constitution.  On  the  contrary,  the  court  assented  to  Ute 
rale. 

Subsequently,  the  provision  of  the  Constitution  of  Mississippi 
was  brought  before  the  courts  of  the  State,  and  it  was  settled 
by  the  highest  tribunals  that  it  did  of  itself,  and  without  any 
legislative  enactment,  prolubit  the  introduction  of  slaves  as 
merchandise,  and  for  sale,  and  render  all  contracts  for  the  sal^ 
of  slaves,  made  after  May  1, 1888,  illegal  and  void.  Ratvan  v. 
RumuU  (6  How.  184)  then  came  up  to  this  court,  wl^ere  the 
same  question  was  presented,  and  the  construction  given  by 
this  court  to  the  State  Constitution  was  adhered  to  in  order  to 
support  a  contract  for  slaves  purchased,  and  apparently  only 
lor  that  reason.  Chief  Justice  Taney,  in  delivering  the  opinion 
of  the  court;  said  that  iti  Orovei  v.  Slaughter  the  court  was 
satisfied  that  the  validity  of  these  sales  had  not  been  brought 
into  question  in  any  of  the  tribunals  of  the  State  until  long 
after  the  contiju^t  was  made,  and  that  ad  late  as  the  beginning 
of  1841;  when  Otovcm  v.  Slaughter  was  decided,  it  did  not  ap- 


I 


M  Faibhild  9*  CouNTT  OF  Gallatih.       [Sop.  Ot 

pear  from  any  thing  before  the  court  that  the  oonstmetion  of 
the  olaaae  m  qaestion  had  been  settled  either  way,  by  jndidal 
deciaion,  in  the  ooorta  of  the  State.  He  added :  ^  Undoubt- 
edly this  court  will  always  feel  itself  bound  to  respect  the 
decisions  of  the  State  courts,  and,  from  the  time  they  are 
made,  will  regard  them  as  conclusiTe  in  all  cases  upon  the 
construction  of  their  own  Constitution  and  laws.  But  we 
ought  not  to  giye  to  them  a  retroactive  effect,  and  allow  them 
to  render  inyalid  contracts  entered  into  with  citizens  of  other 
States,  which,  in  the  judgment  of  this  court,  were  lawfully 
made.** 

That  case  is  totally  unlike  the  present  The  bonds  in  ques* 
tion  now  were  issued  in  October,  1870.  In  1874,  the  highest 
court  of  the  State  decided  that  such  bonds  could  be  lawfully 
issued,  and  that  they  were  not  forbidden  by  the  Constitution. 
It  was,  therefore,  conclusively  settled  more  than  a  year  before 
Town  qf  Caneord  t.  Portifnayth  Samn0$  Bamk  was  decided  by 
us,  what  the  meaning  of  the  Constitution  was.  We  are  now 
asked  to  decline  following  the  construction  given  and  since 
recognised  by  the  State  court,  and  to  adhere  to  that  adopted  by 
us  in  ignorance  of  the  prior  judgment  of  tiie  State  court,  and 
that  not,  as  in  Bawan  v.  Runiielt,  to  uphold  contracts,  but  to 
strike  them  down,  though  they  were  made  in  accordance  with 
the  settled  law  of  the  State.  We  recognise  the  importance  of 
the  rule  $tare  d^ciiU.  We  recognise  also  the  other  rule,  that 
this  court  will  follow  the  decisions  of  State  courts,  giving  a 
construction  to  their  constitutions  and  laws,  and  more  especially 
when  those  decisions  have  become  rules  of  property  in  the 
States,  and  when  contracts  must  have  been  made,  or  purchases 
in  reliance  upon  them.  And  it  has  been  held  that  this  court 
will  abandon  its  former  decision  construing  a  State  statute,  if 
the  State  courts  have  subsequently  given  to  it  a  different  con- 
struction. In  Oreen  ▼•  NeaFi  Le$see  (6  Pet.  291),  the  question 
raised  was  whether  the  court  would  adhere  to  its  own  decision 
in  such  a  case,  or  would  recede  from  it  and  follow  the  decisions 
of  the  State  court.  In  two  previous  cases  a  certaip  construction 
had  been  given  to  a  statute  of  Tennessee  in  supposed  harmony 
with  decisions  of  the  State  court.  But  subsequently  it  was 
decided  otherwise  by  the  State  Supreme  Court ;  and  it  appeared 
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that  llie  dadriopt  upon  which  thk  eoort  had  reliafl  ware  mada 
Qndar  paeoliar  dzoiiiiiatanoes,  and  ware  nerer  in  the  Sjhaia. 
conndarad  aa  lolly  sattlihg  the  oonttraetien  of  the  aet  Thia 
oonity  therefore,  overroled  its  former  two  deoinona,  and  fol- 
lowed the  later  oonatmotion  adopted  by  the  State  conrt  See 
alto  Sujfdam  t.  WiUiamtim^  24  How.  427.  With  mnoh  more 
leaion  may  we  change  onr  dedaion  constming  a  State  Conatt 
tntion  when  no  righta  haye  been  acquired  nnder  it,  and  when 
it  is  made  to  appear  that  before  the  decision  was  made  the 
higfaeat  tribonal  of  the  State  had  interpreted  the  Constitation 
differently,  when  that  interpretation  within  the  State  fixed  a 
rale  of  property,  and  has  never  been  abandoned.  In  soeh 
a  case,  we  think  it  onr  duty  to  follow  the  State  courts,  and 
adopt  as  the  true  conatmction  that  which  those  coorts  hwa 
declared* 

The  judgment  of  the  Circuit  Court  will  be  reversed,  and  tiia 
record  remitted  with  instructions  to  give  judgment  for  the 

plaintiff  below  on  the  findipgs  made ;  and  it  is 

8o  ard$r$d. 


CowELL  V.  SPBiKoa  CoMPAifrr. 

1.  A  souditicin  In  s  deed  conTcjlDg  Umd  tlmt  iiitoticating  Hqnon  thsll  nerer  be 
nuumlaetiiied,  lold,  or  otherwife  ditpowd  of  m  »  beTersse  in  maj  pines  e< 
pttbUe  reiort  thereon,  and  that  If  this  oooditian  be  broken  b^  tlw  grantee^ 
bis  aaalgnt  or  legal  repreeent^dret,  the  deed  ahall  become  noil  and  reldy 
and  the  tHIe  to  the  premleet  rerert  to  the  grantor,  it  not  repugnant  to  tlie 
estate  granted,  nor  is  it  nnhiwf  ol  or  agabist  publle  policy. 

%  Upon  breach  of  the  condition,  the  grantor  has  a  right  to  treat  the  estate  ss 
having  lercrted,  and,  nnder  a  statute  of  Colorado,  can  "»**«*♦*<"  ejectmenl 
witlwot  a  prerions  entry  or  a  demand. 

3L  In  such  a  snit,  the  grantee  is  estopped  from  denying  the  Talidity  of  the  title 
GonTOjed  bjr  the  deed  wherennder  be  took  possession  of  the  land. 

4.  When  a  patent  issned  bjr  the  United  8utes  adds  to  the  name  ol  the  patentee 
the  word  '^tmstee,"  withont  mention  of  anjr  tmst  upon  which  he  Is  to  hold 
the  land,  sneh  addition  does  not  pferent  the  legal  title  from  passing  by  the 
patentee's  conT^ance.  If  a  tmst  be  in  fact  created,  it  is  for  the  esKw  gas 
Srasc,  end  no  one  else,  to  oompbdn  of  the  non-ezecntion  thereof. 

&  Sjy  the  general  oomitj  which.  In  the  abeenoe  of  positiTe  direction  to  the  eon* 
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traij,  oMafaii  Htuvogtk  tlit  Btatat  and  Ttnttate  of  Am  IlDited  Htam,  oor- 
ponttoiit  ortatod  In  cim  State  or  Tnriloiy  an  ponnUtod  to  eany  on  ai^ 
lawful  hnihim  in  aaotlMryand  to  aofoin^  hol^  and  traniiw  fjnnfifmi^  tfwvt 
cqnaltj  a«  indtfldnali. 
t.  Whan  a  corporation  It  anthorind  by  atatnto  to  bold  raal  pioportj  naocamj 
to  enable  it  to  canx  on  its  boalneas,  tlia  inqvirj  wbetber  any  partlcniar 
veal  piopertj  It  neceeiaiy  for  tbat  bnihieei  la  a  muMm  between  tbe  dtato 
and  tile  oorpiwratiflni  wUeh  doee  not  flonowm  tblrd  partieea 


Ebbob  to  the  Sapreme  Court  of  the  Torritory  of  Oolocado. 
The  facta  m6  stated  in  the  opinion  of  the  ooort 

Mr.  S.  CL  JJUmam  for  the  plaintilf  in  eivor. 
Mr.  F.  W.  PUkm  for  the  defendant  in  enor. 

Mb.  Jxtbtiob  Fibld  deliyered  the  oitei<m  of  the  conrL 
In.May,  1878,  the  plaintiff  in  the  court  below,  the  Colorado 
Springe  Company,  sold  and  conTeyed  to  the  defendant,  Cowellt 
two  parcels  of  land,  situated  in  the  town  of  Colorado  Springs, 
in  the  then  Territory  of  Colorado.  The  deed  of  eonyeyanoe 
stated  that  the  eonrideration  of  its  execution  was  9260,  and  an 
agreement  between  the  parties  that  intoxicating  liquors  should 
never  be  manufactured,  sold,  or  otherwise  disposed  of  as  a  her- 
erage  in  any  place  of  public  resort  on  the  premises.  And  it 
was  expressly  declared  tbat  in  case  this  condition  was  brc^en 
by  the  grantee,  his  assigns  or  legal  representatives,  the  deed 
should  become  null  and  Toid,  and  the  title  to  the  premises  con* 
Teyed  should  revert  to  the  grantor ;  and  that  the  grantee  in 
accepting  the  deed  agreed  to  this  condition.  The  defendant 
went  into  possession  of  the  premises  under  the  deed,  and  soon 
afterwards  opened  a  billiard  saloon  in  a  building  thereon, 
which  became  a  place  of  public  resort,  where  he  sold  and  dis- 
posed of  intoxicating  liquors  as  a  beverage.  The  grantor  there- 
upon brought  the  present  action  of  ejectment  for  tbe  possession 
of  the  premises,  the  tide  to  which,  it  claimed,  had  reverted  to 
it  upon  breach  of  the  condition  contained  in  its  deed ;  and  it 
recovered  judgment.  It  does  not  appear  that  the  company  had 
made  any  previous  entry  upon  the  premises  or  any  demand  for 
their  possession. 

The  principal  questions,  therefore,  for  our  determination  are 
the  validity  of  the  condition,  and,  on  its  breach,  the  right  of 
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the  plaintift  to  maintBin  the  aetum  wiihoat  piwioiu  «&try  oir 
donand  of  po086Mi<m. 

The  yalidity  of  the  conditbn  is  aisailed  by  the  dttfendant  as 
lepiigiiaiit  to  the  estato  oonyeyed*  His  confoiildoik  ia,  that  aa 
the  grantmg  worda  of  the  deed  paiport  to  tranafer  the  land« 
and  the  entire  inteieat  of  the  company  therein,  he  took  the 
ywpettj  in  abaolnto  ownership,  with  liberty  to  use  it  in  any 
lawful  manner  whieh  he  might  ehooae.  With  aooh  oae  the 
condition  is  inconaiatent,  and  he  therefore  inaista  that  it  ia 
repugnant  to  the  estate  granted.  Bat  the  answer  is,  that  the 
owner  of  paopertjr  haa  a  right  to  dtspoae  of  it  with  a  limited 
restriction  on  its  nse,  however  much  the  restriction*  may  affect 
the  Talne  or  the  natore  of  the  estate.  Repugnant  oonditiona 
axe  those  which  tend  to  the  utter  sabyersion  of  the  estater.anch 
as  prohibit  entirely  the  alienation  or  nae  of  the  proper^. 
Ckmditions  which  prohibit  its  alienation  to  particular  pemona 
or  tor  a  limited  period^  or  its  subjection  to  particular  uses,  are 
not  subversiYe  of  the  estate :  they  do  not  destroy  or  limit  ito 
alienable  or  inheriteble  character.  8heppard*s  Touchstcne, 
129, 181.  The  reporte  are  full  of  cases  where  conditions  im« 
posing  restrictions  upon  the  uses-  to  which  property  conyeyed 
in  fee  may  be  subjected  haye  been  upheld.  In  this  way 
slaughter-houses,  soap-factories,  distilleries,  liyery'^stebles,  tan* 
neries,  and  machine-shopa  haye,  in  a  multitude  of  instances, 
been  excluded  from  particular  localities,  which,  thus  freed  from 
unpleaaant  sights,  noxious  yapors,  or  disturbing  no&Bes,  haye 
become  desirable  as  places  for  residences  of  families.  To  hold 
that  conditions  for  their  exclusion  from  premises  conyeyed  are 
inoperatiye^  would  defeat  numerous  arrangements  in  our  large 
cities  for  the  health  and  comfort  of  whole  neighborhooda. 

The  condition  in  the  deed  of  the  plaintiff  against  the  menu* 
factn|^  or  the  sale  of  intoxicating  liquors  as  a  beverage  at  any 
place  of  public  resort  on  the  premises,  wa%  not^  subversive  <^ 
the  estete  conveyed.  It  left  the  estete  alienable  and  inheritable, 
and  free  to  be  subjected  to  other  uses.  It  was  not  unlawful 
nor  against  public  policy,  but,  on  the  contrary,  it  was  imposed 
in  the  interest  of  public  health  and  morality. 

A  condition  in  a  deed,  not  materially  different  from  that 
under  consideration  here,  was  held  valid  and  not  repugnant  to 
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the  gruit  by  tlie  Court  of  Appedi  of  New  Tork  in  Fbmb  t, 
TiMs,  41  N.  T.  442.  And  a  aimilar  oondkion  was  beld  bj 
the  Sttpreme  Coort  of  Eanaas  to  be  a  Talid  condition  subseqiienti 
upon  tibe  oontinned  obierTanoe  of  whioh  the  estate  oonveyed 
depended.  14  Kan.  61.  See  also  Doe  t.  Asfuy,  1  Man.  ft 
Sel.  86,  and  Oroy  t.  BUmekard.  8  Piek.  (Mass.)  288. 

We  have  no  doabt  that  the  condition  in  the  deed  to  the 
defendant  here  is  Tslid  and  not  repugnant  to  the  estate  coof 
▼eyed.  It  is  a  condition  subseqaenti  and  npon  its  breach  the 
company  had  a  right  to  trsat  the  estate  as  haying  rererted  to 
it,  and  bring  ejectment  for  the  premises.  A  previous  entry 
npon  the  premises,  or  a  demand  for  dieir  possession,  was  not 
necessary.  By  statute  in  Colorado  it  is  sufficient  for  the 
plaintiff  in  ejecttnent  to  shox^  a  ri^^t  to  the  possession  of  the 
demanded  premises  at  the  commencement  of  the  action  as  hetTt 
devisee,  puvohaser,  or  otherwiae.  The  commencement  of  the 
action  there  stands  in  lieu  of  entry  and  demand  of  possessioii. 
See  also  Au9Un  ▼.  CmmJMdgepoH  Pmruk,  21  Pick.  (Mass.)  816; 
CbmeKtM  ▼.  Mu^  2  Dutch.  (N.  J.)  876 ;  Ruek  ▼.  EoA  JUand^ 
97  U.  8.  698. 

The  other  objections  urged  to  the  title  of  the  plaintiff  axe 
equally  untenable.  It  seems  that  its  title  is  derived  thron|^ 
mesne  conveyances  from  one  Lambom,  to  whom,  in  September, 
1870,  a  patent  of  the  United  States  was  iBsued  embracing  the 
demanded  premiBCS.  This  patent  adds  to  Lambom*s  name  the 
word  *^  trustee,"  without  mention  of  any  trust  upon  which  he 
Ib  to  hold  the  property.  It  is  therefore  contended  that  he 
must  be  considered  as  holding  it  for  some  undedared  use  of  the 
grantor,  and  that  consequently  he  could  not  convey  it  without 
the  consent  or  direction  of  the  latter,  in  this  case  the  govern- 
ment But  the  answer  to  this  position  is  given  in  the  patent 
itself,  by  the  recital  that  the  land  was  purchased  by  the  patentee 
of  the  government,  thus  negativing  the  inference  that  the  latter 
retained  any  interest  in  the  property  or  advanced  the  purchase- 
money.  And  besides,  if  any  trust  was  in  fnct  oreat^  it  was 
for  the  ceBtui  que  tnut^  and  no  one  else,  to  complain  of  the 
action  of  the  patentee  and  enforce  the  trust :  it  did  not  prevent 
the  legal  title  from  passing  by  lus  conveyance.  Perry,  Trusts» 
sect  884. 


Oct  1879.]  OomwLL «.  Spbdiw^  Go.  *  69 

Jn  Maveht  1872|  tlw  patentee  eofawj^d  the  premieee  to  tiie 
Jfethnal  Land  ImproTement  Company  of  Bl  Paao  C!omityt 
Colorado,  a  ooiporatioii  0Te*ted  under  the  Isws  of  PenneylTania, 
with  power  to  reeeiTe,  hold^  and  grant  real  and  personal  prop* 
erty ;  explore,  locate,  and  improye  lands )  transport 'emigrants 
and  merdMundise )  oofistmet  hooses  and  buildings;  mannfao^ 
tore,  trade,  and  traflo;  oolonixe,  organise,  and  form  settlements; 
opersto  inineral  and  other  lands,  and  improve  and  woik  the 
same,  prorided  saeh  lands  be  located  in  Utah,  Arizona,  or  ad- 
joining States  and  Territcnies  lying  west  of  the  Mississippi ; 
and  to  do  such  aets  as  fhonld  bo  necessary  to  promote  the  sue* 
cess  of  the  corporation  and  the  pablio  good.  The  defendant 
contends  that  this  corporation,  invested  with  these  extensive 
powers  to  settle  np  the  country  and  adTance  jts  own  intercete 
and  the  pablio  weUare,  had  not  the  capacity  to  act  in  the  Ter* 
litofy  of  Colorado,  and  to  hold  and  eonyey  real  property  thers.- 
By  the  law  of  March  2, 1867,  then. in  force,  the  legblatures  of 
the  seTeral  Territories  of  the  conntty  were  prohibited  from 
granting  private  charters,  and  were  only  anthorized  to  create 
by  general  law  corporations  for  mining,  mannfactaring,  and 
other  industrial  parsoits.  14  Stat.  426.  His  position  is  that 
Congress  intended  to  prevent  the  creation  of  corporations  like 
tins  one  of  Pennsylvania,  as  the  extensive  powers  granted  to 
it  tended  to  monopolize  landed  estates  for  purposes  of  speo> 
ulation,  and  thereby  injure  the  agricultural,  mining,  and  manii« 
iMturing  interests  of  the  country;  and  if  a  domestic  corporatioB 
could  not  be  created  with  such  powers  for  reasons  of  public 
policy,  a  foreign  corporation  could  not  for  like  reasons  be  per* 
mitted  to  exercise  them  in  the  Territory.  The  answer  to  this 
position  is  found  in  the  general  comity  which,  in  the  absence 
of  positive  direction  to  the  contrary,  obtains  through  the  States 
and  Territories  of  the  United  States,  by  which  corporations 
created  in  one  State  or  Territory  are  permitted  to  carry  on  any 
lawful  business  in  another  State  and  Territory,  and  to  acquire, 
hold,  and  transfer  property  there  equally  as  individuals.  If 
the  policy  of  the  State  or  Territory  does  not  permit  the  bun* 
ness  of  the  foreign  corporation  in  its  limits,  or  allow  the  cor* 
poration  to  acquire  or  hold  real  prgperty,  it  must  be  expressed 
in  some  affirmative  way ;  it  cannot  be  inferred  from  the  f aet 
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ibat  its  legidataie  has  made  no  pxoTiaioii  for  the  f ormalaoii  of 
aimilAr  oorporationa,  or  allowt  oorporatioiis  to  be  formed  only 
by  general  law.  Telegraph  companies  did  bcuinees  in  aeyeral 
States  before  their  l^giaUtores  had  created  or  authorized  the 
oreatkm  of  similar  corporations;  ahd  nnmerons  corporations 
msting  l^  special  charter  in  one  State  are  now  engaged,  with- 
out question,  in  business  in  States  where-  the  creation  of  cop- 
poratbns  by  special  enactment  is  forbidden. 

The  Kational  X^und  and  ImproTcment  Companji  the  day 
following  the  receipt  of  the  deed  of  Lombard,  conveyed  the 
premises  to  the  plaintiff,  the  Colorado  Springs  Company* 
This  company  was  incorporated  in  1871  for  the  purpose  of 
aiding,  encouraging,  and  inyiting  immigration  to  the  Territory, 
and  to  purchase,  hold,  and  dispose  of  lands,  town  lots,  mineral 
springs,  and  other  property;  also  to  construct  and  operate 
ditches,  wagon-roads,  and  railroads,  and  mills  for  manufacturing 
lumber,  and  generally  to  do  all  things  authorised  by  the  laws 
of  the  Territory  which  might  tend  to  accomplish  the  purposes 
stated.  At  that  time  the  legislature  was  restricted,  as  already 
mentioned,  in  its  power  to  create  by  general  law  corporations. 
It  was  not  empowered  to  authorize. the  fom^lion  of  companies 
to  aid  and  encourage  immigration,  and  for  diat  purpose  to 
take,  possess,  and  conv]$y  real  property  in  the  Territory. 
Therefore  the  defendant  contends  that  the  company  could. not 
acquire  a  right  to  the  premises  in  cotitroTcrsy.  But  the 
answer  to  this  position  is,  that,  for  some  of  the  purposes  desig- 
nated in  the  articles  of  inoorporaticm,  the  law  in  existence 
authorized  the  incorporation  of  companies ;  therefore  Jthe  in* 
corporation  here  was  not  wholly  illegal:  a  corporate  body 
competent  to  exercise  some  of  the  powers  mentioned  was 
created,  and  under  the  statute  of  the  Territory  could  acquire 
and  hold  or  conyey,  by  deed  or  otherwise,  any  real  or  personal 
estate  whateyer,  necessary  to  enable  it  to  carry  on  its  business. 
Whether  the  particular  premises  in  controyersy  are  necessary 
for  that  business  is  not  important;  that  is  a  matter  between 
the  goyemment  of  the  State,  succeeding  that  of  the  Territory, 
anl  the  corporation,  and  is  no  concern  of.  the  delendant.  It 
would  create  great  inconyeuieuces  and  embarrassments  if,  in 
actions  by  corporations  to  recoyer  the  possession  of  their  real 
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property,' an  iiiTMtigfttioiiirM  pennitted  into  the  neoMntj of 
Bocb  property  ifor  the  porpoaes  of  their  inooiporatioiit  vend  tiie 
4itle  made  to  roet  upon  tlie  proof  of  that  neceMity.    Ifdama 
Water  and  MMna  Co.  ▼.  Qlarkm^  14  CaL  652. 

Bat  there  is  another  and  general  answer  to  uiis  objection. 
The  defendant,  as  abeady  stated,  went  into  possesnon  of  the 
premises  in  eonltoversy  nnder  the  deed  of  the  plaintiff. .  He 
tool^his  tiil^  from  the  company,  with  a  condition  ^t  if  he 
mann&etiirecr  or  sold  intoxicating  liqnors,  to  be  used  as  a 
be?erage,  at  any  place  of  pnblio  resort  on  the  premises,  thA 
title  should  reyert  to  his  grantor ;  and  he  is  therefore  estopped, 
wben  sued  by  the  grantor  for  the  premises,  ^pon  breach  of 
the  condition,  from  denying  the  corporate  sodstence  of  the 
plaintiff,  olr  the-  TaUdity  of  the  title  oonyeyed  by  i1»  dcied. 
Upon  obvioos  principles,  he  cannot  be  permitt^  to  retain  the 
property  which  he  receiyed  upon  condition  that  it  shonld  be 
restored  to  his  grantor  on  a  certain  contingexfcy,  by  denying, 
when  the  contingency  has  happened,  that  his  grantor  ever  bad 
any  right  tQ  it  CHU  r.  FaunOerojf,  8  B.  Mon.  (Ey.)  185 ;  MO- 
hr  y.,Shack^ford,  4  Dana  (Ky.)»  287,  288;  J^h  t.  Baldudn, 
17  Johns:  (N,  T.)  161. 

Judgment  afirmed. 


Ehxgbaht  CioxPAinr  v.  Coxthtt  (»r  Adamb. 

1.  Thoagh  the  grant  bj  the  act  of  Congrett  of  Sept  S8,  ^860  (0  Btat  610),of  Uia 
avimp  and  orerflowed  landa  to  the  Statea  In  whicji  tiiey  lie,  it  declared  ta 
be  made  for  the  ezdiuiTe  purpoae  of  enabliiig  audi  Btatea,  with  the  pio^ 
oeeda  thereof^  to  redaim  the  laada  hj  meaaa  of  leteea  and  draina,  it  la 
qveatioiiaUe  whether  the  aecnxity  for  the  due  appUcatta  of  the  pioceeda- 
doea  Dot  whoUj  rest  upon  the  good  faith  of  the  leyeral  Statea,  and  whether 
they  may  not  exercise  their  discretion  in  thia  helialf  without  being  llaUo 
to'be  cdled  to  aoooimt^  and  widiont  afEecting  the  titk  t6  tlie  landa:  «l 
aU  erenta,  it  aeema  that  Congreaa  alone  has  the  power.  In  a  dear  caae  of 
violation  of  tiie  tmat,  to  enforoe  the  oondltlona  of  the  grant»  bj  rerocation 
€^  otherwiae ;  and  since,  bj  t)ie  act,  the  -proceeds  are  to  be  applied  to  the 
Sesignated  pmpoaaa  onl^  "aa  far  aa  necessaiy.'^each  State  has,  at  leaal^ 
•  large  diacretion  aa  to  tlie  "neoeasUgr"  of  emplojing  the  proceeds  to  the 
jreelamstion  of  the  landa. 

a.  A  gnmt^  aafl^ect  to  the  oonditiona  of  that  act>  made  by  a  Bute  of  ita  swamp 
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tod  otofloired  kadt  to  tho  Mfnnl  ooutiM  is  wUch  Hmj  trt  dtoitt^  to 
be  ditpoted  of  for  ftiionl  eoon^  p«pooei»  It  ToOd,  and  dio  oouilgr  wlkk 
hao  ditpoood  of  lliom  in  panoMioo  of'tte  Stito  gnat  eoanotfOMtaid  Iti 
oontnot  on  tho  grtNiiid  of  ito  bdl^(  0  TiOtetka  of  tho  Mt  of  OoQ^^ 

9.  In  Iowa»  tncli  •  oonineti  if  appcoTod  bj  a  Tote  of  tlio  people  of  tbt  eooMSTt 
odor  tlie  oet  «f  ttie  kgidatoro  of  that  State  poiied  in  1868,  li  Tfttid,  tboofli 
Hie  landa  be  dlepoted  of  lor  leee  than  one  dollar  aadaqnartw  per  aore; 
and,  if  it  inohidee  alao  0  Mlp  of  te  olidm  df  the  qvnnty  afalaet  the  United 
Statee  for  indemniljr  lor  swamp  laade  aold  bj  tbe  latleri  te  oonn^  oaanot 
maintain  a  bill  in  equity  to  aet  it  addab  though  encb  eale  be  within  the  Uw 
prohibiting  the  aetignment  of  daima  a^^net  the  go  vnment. 

i.  If  thepurohaitffromtheeoan^iniderBndiaooBttaotwnaboondthenl^to 
do  ootain  aote^  aodi  aa  to  faitrodaoe>  oertahi  anmber  of  eetden  widdn  a 
ootain  period,  or  to  redafan  ttie  kndsp  Ma' obligation,  if  not  made  a  oondl- 
tionof  the aakbUaa in  oorenant  mcr^,aad,if  nupeitomed,doet  not  avoid 
Iheealo.  It  la  onlyirtMBeoifenanU  are  mitaal  and  dependent,  or  when  Ihcir 
peitemanoeiamadeanexpreeaoenditlonvthalnbveaehof  theminfobrea 
an  aToidanoe  of  the  oontraet* 

Appbal  from  the  Cirenit  Coarb  of  the  United  States  for 
the  District  of  Iowa. 

The  facts  are  stated  in  the  opinion  of  the  cowb 

The  case  was  argaed  at  the  last  tenn  hj  Mr.  J.  A.  JETarvef 
Mid  Mr.  If.  M.  BMard  ton  the  appellant,  and  bj  Jfi".  Frank 
M»  Dam  and  Mr.  B.  Pf  Lowe  for  the  ajq^^ee. 

The  case  was  reargaed  at  the  present  term  for  the  appellee 
by  the  saine  counsel,  and  for  the  appellant  bj  Mr.  Beigomiim 
F.  Butter  and  16^.  0.  D.  Barrm. 

Mb.  Justigb  Bbadxat  delivered  the  opinion  of  the  court. 

This  case  arises  upon  a  bill  in  equity  originally  filed  by  the 
County  of  Adams,  Iowa,  against  The  American  Emigrant 
Company,  in  the  District  Court  of  that  county,  and  afterwards 
transferred  to  the  Circuit  Court  of  the  United  States^  The 
object  of  the  bill  was  to  rescind  a  certain  contract  between  tiie 
county  and  the  company,  made  in  September,  1862,  whereby 
the  county  agreed  to  conyey  to  the  company  its  swamp  lands, 
and  its  claim  against  the  government  for  indemnity  on  account 
of  swamp  lands  belonging  to  it  and  which  had  been  sold  by 
the  public  land  officers }  also  to  rescind  a  deed  executed  on 
behalf  of  the  county  in  pursuance  of  the  said  contract;  and  to 
recover  back  the  moneys  and  proceeds  which  the  defendant 
had  realised  from  the  property  and  the  said  claim.    The  casf  ia 
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cf  dM  MOM  goEMnl  dianetar  as  tint  of  AtyroNl  CbmfMny  t. 
Gmm^  «f  ITfVA^  07  U.  8.  889.  The  Mt  of  CongmB,  and 
dii  laws  of  iha  State  of  Iowa  wbibh  bear  apon  the  case, 
and  tlie  charaeter  of  tlie  general  operations  of  the  def endantj 
axe  folly  aet  forth  in  the  opinion  in  that  oaae,  and  need  not  be 
repeated  here.  Snffiee  it  to  aay  that  on  thci  thirtieth  day  of 
September,  1882,  a  written  oontraet,  similar  to  the  eontraet 
in  that  ease,  for  tiie  sale  of  the  swamp  lands  of  Adams  Coontyi 
and  of  all  the  fond  and  daim  of  the  eoonty  on  the  general 
goremment  therefor,  was  signed  1^  the  ehairman  and  clerk 
of  the  board  of  snperrisors  of  said  ooonty,  and  by  the  Ameri- 
can Emigrant  Company,  by  its  agent  F.  C.  D.  McKay,  and 
was  recorded  among  the  proceedings  of  the  board.  By  this 
contract  the  company  agreed  to  take  the  lands  and  fond  and 
daim  and  to  make  for  the  county  any  pnblic  work  or  improve- 
ments therefor  which  the  board  of  sapervisors  might  request, 
and  which  were  aathorised  by  law,  to  the  amount  of  $2,000, 
at  any  time  after  Oct  1,  1868 ;  or  to  pay  the  board,  if  they 
preferred  to  do  the  work  themselves,  the  sum  of  $2,000  in 
money  by  the  Ist  of  January,  1865.  It  was  further  agreed 
that  ihe  lands  should  not  be  taxed  as  long  as  the  county  held 
the  legal  title ;  and  the  company  agreed  to  settle  all  the  lands 
fit  for  settlement  with  white  settlers  and  purchasers,  by  sell- 
ing farms  of  the  usual  size,  one-third  in  three  years,  imother 
third  in  fiye  years,  and  the  whole  in  eight  years.  It  was  also 
declared  that  the  company  took  the  lands  subject  to  the  pro- 
risions  of  the  act  of  Congress  of  Sept.  28,  1850,  and  expressly 
released  the  State  of  Iowa  and  the  county  from  all  liability  in 
reclaiming  said  lands,  or  in  the  draining  thereof ;  and  that  any 
contract  existing  between  the  county  and  any  person  in  rela> 
tion  to  said  lands  or  funds  was  to  be  respected  and  fulfilled  by 
the  company. 

Subsequently  a  deed  was  executed  in  pursuance  of  this  con- 
tract by  the  supervisors  of  the  county,  bearing  date  the  7th  of 
September,  1868,  and  purporting,  for  the  consideration  of 
$2,000,  to  convey  to  certain  trustees,  in  trust  for  the  American 
Emigrant  Company,  certain  lands  particularly  described,  stated 
to  amount  in  the  aggregate  to  8,680-^  acres,  although  the 
several  parcels  foot  up  only  2,285  acres,  and  the  parties  con- 
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cede  that,  after  certain  reservationa  mentioned  in  the  oontraet* 
the  actual  quantity  oonyeyed  by  tiie  deed  "waa  only  a  trifle 
over  2;000  acres.  The  deed  contained  an  agreement  on  tbe 
part  of  the  county  that  the  lands  within  the  county  which 
might  at  any  time  be  duly  selected  as  swamp  or  orecflowed 
lands,  and  all  snch  lands  as  might  not  be  included  in  the  con- 
Teyance,  if  any,  should  be  conreyed  on  rtfpiest,  and  that  any 
proceeds  of  the  daim  on  the  United  States,  if  any  should  be 
receiTed,  should,  on  like  request,  be  assigned  and  transferred 
to  said  American  Emigrant  Company,  its  trustees  or  assigns; 
and  that  any  lands  that  should  be  located  under  or  by  any 
scrip,  which  might  be  obtained  on  said  claim,  should  also  be 
oonyeyed,  on  request,  to  said  company,  its  trustees  or  assigns. 

It  appears  from  the  proob  that  the  American  Emigrant  Com* 
pany  has  sold  about  1,500  acres  of  the  land,  upon  s<mie  of 
which  the  purchasers  have  made  improTements ;  and  has  paid 
to  the  county  the  said  sum  of  92,000  mentioned  in  the  con- 
tract (which  was  paid  in  June,  1865),  and  has  also  paid  car* 
tain  expenses  incurred  on  behalf  of  sixteen  different  counties 
with  whom  the  company  had  like  contracts  (of  which  Adams 
County  was  one),  the  one-sixteenth  part  of  which,  as  stated  l^ 
the  defendant,  amounts  to  949562;  and  a  further  sum  of  9I92OO 
paid  to  one  Grinnell  as  agent  of  Page,  Adams,  and  Montgomery 
Counties,  — all  together,  on  behalf  of  Adams  County,  about 
97,000. 

On  the  other  hand,  tbe  company  has  receiyed  under  the 
contract,  from  the  United  States,  in  cash,  the  sum  of  96,076.11 ; 
and  in  addition  to  the  lands  spedflcally  conyeypd,  patents 
have  been  issued  to  the  county  for  2,048  acres,  to  which  the 
defendant  is  entitied  if  the  contract  is  carried  out ;  and  there 
is  still  an  unadjusted  daim  for  about  8,000  acres  more. 

The  Ciruuit  Court  decreed  the  contract  and  deed  to  be  void, 
and  ordered  a  restitution  of  all  moneys  and  securities  receiyed 
by  either  party  by  virtue  thereof,  saving  the  rights  of  bona  fide 
purchasers,  and  referred  the  matter  to  a  master  to  take  the 
necessary  account  From  this  decree  the  American  Emigrant 
Company  appealed;  and  the  question  for  us*  to  decide  is, 
whether  it  is  or  is  not  sustained  by  the  pleadings  and  proofs 
in  the  cause. 
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The  grounds  Idd  bj  the  ISO.  of  oomplaint  lor  sroidiiig  the 
MDtnot aio, in  salMitanoe»  m  icilloyni  Fint^  that  the  aale  of 
iho  oonnty's  swamp  lands  was  made  at  a  much  less  price  than 
the  law  allowed  them  to  be  sold  for;  that  by  an  act  of  the 
kgislatme  of  Iowa,  then  in  force,  regolating  the  disposal  of 
sneh  lands,  it  was  made  unlawful  to  sell-  the  same  at  a  less 
price  than  fl.25  per  acre,  whereas  by  the  said  contract  nearly 
8,000  acres  were  sold  for  §2,000 ;  SMoiuffy,  that  the  sale  of  the 
county's  claim  against  the  United  States  lor  indemnity  was 
▼Old,  as  being  contrary  to  law ;  iktrHy^  that  the  contract  and 
deed  were  procured  by  fidse  and  fraudulent  representations, 
both  as  to  the  quantity  of  lands  comprised  therein  and  as  to 
the  Talidity  and  condition  of  the  claim  sgaiast  the  United 
States  for  indemnity,  it  being  represented  that  the  county 
was  entitled  to  only  about  2,000  acres  of  land,  and  that  the 
daim  for  indemni^  had  been  rejected,  and  was  of  no  yalue; 
that  these  representations  were  made  by  agents  of  the  defend- 
ant, who  well  knew  the  fiilsity  thereof,  to  the  officers  and 
agents  of  the  county,  who  were  entirely  ignorant  in  the  prem- 
iseB,.and  liable  to  be  easily  imposed  upon ;  fourthly^  that  false 
represmtations  were  made  as  to  the  object  of  buying  the  lands, 
—  namely,  that  the  defendant  desired  them  only  for  immedi> 
ate  settlement  and  improvement,  whereas  it  has  never  made 
any  effect  to  drain  or  cultivate  them,  and  never  had  any  inten- 
tion of  doing  so ;  ffMy^  that  the  delivery  of  the  deed  was  pro- 
cured by  fraud,  the  same  having  been  executed  as  an  escrow, 
and  left  with  ,the  clerk  of  the  board  of  supervisors  to  be  deliv- 
ered only  upon  the  execution  end  delivery  of  a  mortgage  upon 
all  the  lands  to  secure  a  compliance  :^th  the  terms  of  the 
contract;  whereas,  by  a  fraudulent  combination  with  said 
derk  the  defendant  procured  the  delivery  and  recording  of 
said  deed  without  giving  any  such  mortgage.  The  bill  also 
set  up  insufficient  consideration  for  said  lands  and  the  indem- 
nity claim,  and  failure  of  consideration ;  that  the  defendant 
had  failed  to  drain  or  improve  the  lands,  and  to  release  the 
county  from  its  obligations  in  that  behalf ;  that  it  had  refused 
to  pay  a  certain  claim  for  over  $2,000  against  said  county  for 
services  of  an  agent,  in  consequence  of  which  the  county  had 

been  prosecuted  and  obliged  to  pay  82,700  for  judgment  and 
voi»x«  a 
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costs.  It  was  also  oliaiged  that  the  defsndaDt  had  made  usa 
of  fEandalent  misiepresantations  and  bribery  to  proeare  a  Tote 
of  the  people  of  the  coontj  in  favor  of  the  sale  (which  was 
rsqoired  by  the  htws.  of  the  State).  The  bill  further  stated 
thati  on  disooVery  of  the  frauds  thus  chaigedt  the  bdaid  of 
snperrisors  passed  a  resolation  tepadiatiog  and  rescinding  the 
contract;  and  conduded  by  i»aytng  that  the  contract  be  de- 
clared Toidi  and  for  an  aocoont. 

The  answer  spedficdly  denies  the  ehaiges  of  the  InU,  and 
daimsi  in  sabstance»  that  the  contract  was  fairly  entered  into, 
and  that  the  complainant  had  failed  to  perform  its  part 
thereof,  and  had  prerented  the  defendant  from  fulfilling  its 
parti  so  far  as  it  remained  nnfnlfiUed.  The  answer  not  being 
sworn  to,  except  by  an  agent  of  the  defendant,  who  was  not  a 
party  to  the  bill,  of  coarse  is  not  eTidence. 

A  great  deal  of  eyidence  was  produced,  showing  the  pro» 
ceedings  had  in  the  Oeneral  Land^Office  and  in  the  State  in 
relation  to  the  dsim  and  location  of  the  swamp  lands,  and  in 
relation  to  the  claim  for  indemnity  against  the  government ; 
the  services  of  agents  i  the  negotiations  between  the  parties 
respecting  the  contract  in  qnestion ;  the  representations  that 
were  made ;  the  proceeds  and  value  of  the  lands,  and  the  dis« 
position  thereof.  And  although  it  is  evident  to  us,,  from  all 
the  evidence  taken  together,  that  the  agents  of  the  defendant 
were  well  informed  in  regard  to  the  rights  of  the  county,  and 
that  the  supervisors  of  the  county  were  quite  ignorant  therec^ 
and  liable  to  be  easily  imposed  upon ;  and  although  it  is  very 
clear  that  the  latter  believed  that  the  lands  to  which  the 
county  was  entitled  were  only  about  2,000  acres,  and  that  the 
claim  for  indemnity  against  ihe  government  was  of  no  value,  — 
yet  we  see  no  sufficient  proof  that  the  contract  was  procured 
by  false  and  fraudulent  representations;  and  we  are  unable 
to  sustain  the  decree  of  the  Circuit  Court  on  this  ground. 
The  case,  in  this  respect,  as  to  the  character  of  the  proofs,.is 
very  far  short  of  that  of  Ammicam  Emigramt  Co.  v.  County  iff 

But  there  was  one  aspect  of  it  which,  at  the  conclusion  of 
the  first  hearing,  we  thought  deserving  of  consideration,  and 
that  iwas  the  general  character  of  the  transaction,  viewed  in 
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«MUi0eti<m  wUh  the  aiofc  of  CoogiMi  by  wlikh  ibe  swamp  And 
overflowed  laiidi  were  granted  to  the  State.  This  act  was 
paiNd  Sqpi.  28, 1860  <9  Stat  619)«  and  b  entitled  «« An  Aet 
to  enabk  the  State  of  Arkanaas  and  other  States  to  reclaim 
the  *  awamp  laada'  within  their  limits.*'  By  the  first  section 
it  was  enacted,  **  That  to  enable  the  State  of  Arkansas  to  con- 
stmct  the  necessary  leirees  and  drains  to  reclaim  the  swamp 
and  orerflowed  lands  therein,  the  whole  of  those  swamp  and 
orerflowed  lands,  made  nnftt  thereby  for  cultiTation,  which 
shall  remain  unsold  at  the  passage  of  this  act,  shall  be  and  are 
hereby  granted  to  said  State."  The  fourth  secticm  declared 
that  the  provisions  of  the  act  should  be  extended  to,  and  their 
benefits  be  conferred  upon,  each  of  the  other  States  of  the 
Union  in  which  such  swamp  or  orerfloired  lands  might  be 
atuated.  These  lands,  therefore,  were  granted  to  the  several 
Statea  in  which  they  lie  for  a  purpose  .ejqpressed  on  the  face  of 
the  aetf  and  that  purpose  was  **to  enaUe  the  State  to  cbn- 
struet  the  necessary  letees  and  drains  to  reclaim  them.'*  The 
seoond  sectton  of  the  act,  after  prescribing  the  method  in  which 
the  lands  should  be  designated  and  patented  to  the  State,  con- 
cluded with  the  following  proviso :  **  ProfMed^  haw^^er^  that 
the  proceeds  of  said  lands,  whether  from  sale  or  direct  appro- 
priation in  kind,  shall  be  applied  exclusively,  as  &r  as  neces- 
sary, to  the  purpose  of  reclaiming  sai^  lands  by  means  of  the 
levees  and  drains  aforesaid.**  Our  flnt  view  was,  that  this 
tnsst  was  so  explicit  and  controlUng  as  to  invalidate  the  scheme 
finally  devised  by  the  legislature  of  Iowa  for  the  disposal  of 
the  land,  and  under  which  the  contract  in  question  was  made. 
But  on  more  mature  reflection,  after  hearing  additi<mal  argu- 
ment, we  are  satisfied  that  such  a  result  did  not  necessarily 
foUow.  The  history  of  the  Stsite  legislation  on  the  subject  is 
briefly  as  follows :  — 

The  legislature  of  Iowa,  by  an  act  which  took  effect  Feb.  2, 
1868,  granted  the  lands  to  the  several  counties  in  which  they 
were  situated,  subject  to  the  conditions  of  the  act  of  Congress 
and  such  laws  as  tiie  legislature  might  thereafter  pass.  It  cre- 
ated a  drainage  commissioner's  office,  and  county  surveyors  to 
lay  out  drains  i  after  draining,  the  lands  were  to  be  appraised 
and  sold  at  auction  to  the  highest  bidder  in  small  tracts ;  and 
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it  pnmded  for  reclamation  of  Uie  lands  in  detaiL  Other  aeta 
were  Bubeequently  passed  in  parsnande  and  fnrtfaeranoe  of  this 
general  scheme,  which  was  clearly  conformable  to  the  poxposea 
of  the  congressional  grant.  The  dilBcoltj  we  had  irose  iipoa 
the  subsequent  act  of  the  legislatore  of  Iowa»  passed  in  1868| 
by  which  it  was  declared  (by  sect  1)  that  it  should  be.  com* 
petent  aiid  lawful  for  the  counties  ownii^.  swamjp  and  ovei^ 
flowed  lands  to  dcTote  the  same,  or  the  proceeds  thereof,  either 
in  whole  or  in  part,  to  the  erection  of  public  buildings  for  the 
purpose  of  education^  the  building  of.  bridges,  roads,  and  high- 
wiays,  or  for  buflding  institutions  of  leatniiq;,  or  for  making 
railroads  through  the  isoonty  or  countiei  to  which  such  lands 
belonged}  and  (by  sect  2). it  was  isnaMed  that  the  propte 
officers  of  any  county  might  contract  with  any  person  or  com- 
pany for  the  tmnsfer  and  couTeyance  ot  said  swamp  or  orer- 
flowed  lands,  or  the  proceeds  thereof,  oir  otherwise  appropriatis 
the  same  to  such  person  or  compimy,  ci  to  their  use,  for  the 
purpose  of  siding  or  carrying  out  any  of  the  objects  mentioned 
in  the  first  sectioii.  It  was  further 'prorided  that,  before  any 
such  contract  could  take  effect,  the  proposition  should  tbe  sutn 
mitted  to  a  Tote  of  the  people  of  the  e6unty,  for  their  approral 
of  rejection.  There  was  a  proTiso  in  the  third  section  that  no 
such  flted  e  should  be  valid,  unless  the  person  or  company  pmp- 
chasing  should  take  the^lands  sold  subject  to  all  the  prorisions 
of  the  act  of  Congress  (before  referred  to),  and  should  ex- 
pressly release  the  State  of  Iowa  and  the  county  from  all  lia- 
bility for  reclaiming  said  lands.  A  supplement  was  passed  in 
186^  providing  that  no  county  should  be  released  from  its 
obligation  to  make  the  necessary  dhdns  and  levees  contem- 
plated by  the  act  of  (Congress  paJised  Sept.  28, 1850,  and  the 
act  of  assembly  passed  in  1858. 

The  contract  in  dispute  was^nade  under  this  law,  and  our 
first  impression  was  that  it  intioduced  a  scheme  subverrive  of 
the  trust  imposed  upon  the  State  by  the  act  of  Congress ;  that 
its  effect  was  to  devote  the  lands  and  proceeds .  thereof  to 
purposes  different  from  those  which  the  original  grant  was 
intended  to  secure ;  that  it  drew  off,  or  endeavored  tp  throw 
off,  all  public  responsibility  in  relation  to  the  trust;  and 
hence  that  the  scheme  itself  and  the  contract  based  upon  it 
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traie  r(A3L  Bat  a  veeonaidfinttioii  of  tlie  sabjeot  hns  broiight 
us  to  a  oontrary  oonoliisioii.  Tbe  argnmont  agaiiiBt'ihe  Talidity 
of  the  scheme  ie,  that  it  efteete  a  diVernon  of  the  pxoceeda  of 
the  lands  from  the  objects  and  purposes  of  the  congressional 
giant.  These  were  declared  to  be  to  enable  the  State  to 
redaim  the  lands  by  means  of  levees  and  drains.  The  proTiso 
of  the  second  section  of  the  act  of  Congress  declared  that  the 
proceeds  of  the  lands,  whether  from  sale^'or  direct  appropria- 
tion in  kind,  should  be  applied  exdnsiyelyv  as  &r  as  necessary, 
to  these  purposes.  This  language  implies  that  the  State  was 
to  have  the  full  power  of  disposition  of  the  lands ;  and  only 
gives  direction  as  to  the  application  of  the  proceeds,  and  of 
this  application  only  **  as  &r  as  necessary  **  to  secure  the  object 
specified.  It  is.  very  questionable  whether  the  security  for  the 
application  of  the  proceeds  thus  pointed  out  does  not  rest 
upon  the  good  &ith  of  the  State,  and  whether  the  State  may 
not  exercise  its  discretion  in  that  behalf  without  being  liable 
to  be  called  to  account,  and  without  affecting  the  titles  to  the 
lands  disposed  of.  At  all  events,  it  would  seem  that  Congress 
alone  has  the  power  to  enforce  the  conditions  of  the  grant, 
eithotr  by  a  revocation  thereof,  or  other  suitable  action,  in  a 
clear  case  of  violation  of  the  conditions. .  And  as  the  applies^ 
tion  of  the  proceeds  to  the  named  objects  is  only  prescribed 
**  as  far  as  necessary,**  room  is  left  for  the  elerdse  by  the 
State  of  a  large  dis<aetion  as  to  the  extent  of'  the  necessity, 
in  the  present  case  it  is  not  shown  by  allegatibns  in  the  bill, 
or  otherwise  (if  such  a  showing  would  be  admissible),  that  any 
necessity  existed  for  devoting  the  proceeds  of  the  lands  in 
question  to  the  purposes  of  drainage.  No  case  is  shown  as  the 
basis  of  any  complaint,  even  on  the  part  of  the  general  govern- 
ment,  much  less  on  the  part  of  the  county  of  Adams,  which 
voluntarily  entered  into  tbe  arrangement  complained  of.  Our 
conclusion,  therefore,  is,  that  this  objection  to  the  validity  of 
the  contract  cannot  prevail. 

Having  disposed  of  the  questions  of  fraud  and  of  the  sup- 
posed invalidity  of  the  State  legislation,  the  other  grounds 
alleged  by  setting  aside  the  contract  will  not  require  extended 
discussion. 

One  of  these  grounds  is  that  the  sale  of  the  county*s  swamp 
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knds  was  made  at  a  muoh  !«»  |nnoa  tiban  tha  law  aUowed 
them  to  be  sold  for;  that  by  an  act  of  the  legialatiive  of  Iowa 
then  in  foroe,  Tegolating  the  diapoeal  of  aneh  kndi,  it  was 
made  nnlawfal  to  aell  them  at  a  leis  price  than  #1.26  per 
acre.  This  qtiestion  has  been  decided  adyemely  to  this  view 
by  the  Supreme  Coart  of  Iowa  in  Audnhan  Cauniif  t.  Amtf^ 
iam  JBmigfwU  Co.^  40  Iowa,  460.  It  was  there  held  that, 
when  a  county  derotes  its  swamp  lands  to  poiposss  spedfled 
in  the  act  of  March  28, 1858,  it  is  not  linuted  in  price  to  $1.25 
per  acre,  bat  may  dsTote  them  to  each  purposes,  upon  such 
terms  as  may  be  agreed  on,  if  the  c(«tract  be  approTed  by  a 
vote  of  the  .peopIe«  The  contract  in  that  case  was  snbsten- 
tially  the  same  as  in  this,  and  was  sustained.  As  this  is  a 
quertton  of  Stale  law,  if  we  had  any  doubt  upon  it,  we  should 
defer  to  the  decision  of  the  State  eoart. 

Another  question  suggested  for  relief  is,  that  the  lale  of  the 
county's  claim  against  the  United  States  for  indemnity  for 
lands  sold  by  the  gOTcmment  was  cohtracy  to  law,  snd  Toid. 
If  the  law  prohibiting  assignrtienti  of  daims  against  the  gOTcm- 
ment  applies  to  such  a  claim  as  that  which  was  the;  subject  of 
the  contract  ip  this  case,  the  goyemment  might  have  refused 
to  pay  it;  but  after  it  was  paid,  the  county,  being  pmrti^p^ 
erimmUt  cannot,  against  its  own  act,  hare  a  standing  in  a 
court  of  equity  either  to  recover  it  from  the  appellants,  or  to 
have  the  contract  avoided.  So  far  as  the  State  laws  are  ccm- 
cemed,  the  Supreme  Court  of  Iowa  has  frequently  sustained 
contracts  precisely  like  that  now  under  conrideration.  See 
Audubim  Caun^f  t.  Ameriean  Emignmt  Ch^  9upra;  AlUm  y. 
Cerro  O-ardo  CauiUif^  84  Iowa,  64 1  Page  Oauniif  r.  American 
Emigrant  Co.,  41  id.  116 ;  MtnggoU  Oaumtg  r.  jiOtn,  42  id. 
697. 

The  allegations  of  the  bill  to  the  effect  that  the  Emigrant 
Company  has  not  fulfilled  its  engagements  with  respect  to  the 
drainage  and  settlement  of  the  land,  rest  in  coTcnant  merely, 
and  afford  no  groimd  for  avoiding  the  contract.  Where  cove* 
nants  are  mutual  and  dependent,  the  fsilure  of  one  party  to 
perform  absolves  the  other,  and  authorises  him  to  rescind  the 
contract.  But  here  the  contract  was  largely  carried  into  exe- 
cution soon  after  its  inception.   The  engagementi  of  the  appeU 
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kati  to  introdaioe  Mttlen  and  Ibi  Hke  wera  to  be  performed 
in  thefatme;  end  their  perfonneiioe  mm  not  made  a  coiiditioii« 
bnt|  at  before  stated,  xeeted  in  eorenant.  In  eaee  of  a  breaeh, 
ibey  woold  lay  tbe  loimdalion  of  an  aetion,  bat  notUng  mora. 

To.the  Mune  eatery  belongi  the  question  whether  the  ap* 
peOante  oo^^t  to  have  paid  the  daim  of  Frank  M.  DaTis.  The 
i^(reement  reqniied  ibeito  to  respect  and  fnllll  any  eontraots 
then  existing  between  the  ooonty  and  any  person  in  relation 
to  the  lands  and  fimds  whieh  formed  the  snbjeet  of  negotia- 
tion. DaTis  had  a  elidm  against  the  ooonty  for  services  in 
snrreying  the  lands  and  in  prosecuting  the  indemnity  claim. 
The  county  insisted  that  the  appellants  should  pay  this  claim, 
which  they  refused  to  do,  alleging  it  to  be  unjust  and  oollusiTe. 
In  1866,  Davis  sued  the  county,  and  obtained  judgment  for 
§2,200.  In  1869,  this  judgment,  with  interest  and  costs,  then 
amounting  to  over  §2,700,  being  paid  by  the  county,  was  for- 
mally demanded  of  the  appellants,  and  they  again  refused  to  pay 
it  It  is  claimed  that  this  refusal  entitles  the  county  to  rspu*. 
diate  the  whole  contract  We  do  not  think  so.  It  is  one  of 
those  matters  that  rest  in  agreement  merely,  and  is  not  in  the 
form  of  a  condition.  The  agreement  is  an  independent  one,  — 
a  part  of  tiie  consideration  of  the  contract,  it  is  true ;  but  its 
non-performance  raises  an  action  merely,  and^does  not  annul 
the  entire  ccmtract  We  are  disposed  to  think  that  as  the 
appellants  had  notice  of  DayiB*s  suit,  and  ce-operated  in  its 
defence,  the  daim  of  the  county  is  valid ;  but,  being  a  mere 
l^gal  demand,  it  cannot  be  recovered  in  this  suit ;  and  we  are 
satisfied  that  it  constitutes  np  proper  ground  for  the  relief 
sought  by  the  bill. 

Looking  at  the  whole  case  as  presented  to  us,  we  think  that 
the  complainant  below  wat  not  entitied  to  a  decree,  and  that 
the  bill  should  have  been  dismissed. 

The  decree  of  the  Circuit  Court  will  be  reversed,  and  the  cause 
remanded  with  directions  to  enter  a  decree  dismiming  the  bill 
without  prejudice  to  the  right  of  the  county  to  bring  an  action 
at  law  for  any  breach  of  the  terms  of  the  contract;  and  it  is . 

SoMUreJL 
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HOLDXH  V.  TBtTBT  COMPAirT. 

I.  IB  tiM  DIflrfel  of  ColiiiiMa»  tiM  1^»1  rate  of  ialweil  It  olx  por  omt  per 
Mmnm,  but  portioi  najr,  la  writlac;  ttlpolAto  for  9aj  o^mt  mto  not  osoood 
lag  ten. 

%  WhoTo  •  party  nutdo  thore  Ut  promlMoij  note,  wher^  bo  prombcd  to  poy 
•  oorteln  fun  therolii  oomod,  '^wlth  ton  por  oonl  Intorott,*— AUf,  that 
intorcit  tboold  bo  oompntod  at  that  sate  vp  to  tbo  nmtority  of  Iho  non^ 
and  thoroaftor  at  tlz  por  ocnt 

Appsal  from  thA  Supreme  Court  of  the  Diatriot  of  Columbia. 
The  &cta  are  atated  in  the  opnion  of  the  court. 

Mr.  WUliam  4«  Mdajf  for  the  appeUant. 

Mr.  JBnoch  Ibttm  and  Mr.  Thonuu  H.  TaJhotiox the  appellee. 

Mb.  Jubiiob  Swayhb  delivered  the  opinion  of  the  court. 

Thia  record  preaenta  no  ground  for  controyeray  as  to  the 
facts,  and  only  one  legal  point  that  requires  consideration. 
But  for  the  importance  of  that  point  as  a  matter  of  local  law 
we  should  dispose  of  the  case  without  a  format  opinion. 

On  the  18th  of  October,  1870,  at  the  city  of  Washington, 
Charles  H.  Holden,  the  appellant,  made  his  promissory  note  of 
that  date  to  John  B.  Wheeler,  or  order,  for  $5,000^  payable 
four  years  from  date  at  the  Bank  of  Washington,  with  interest 
at  the  rate  of  ten  per  cent,  payable  semi-annually.  On  the 
same  day  he  executed  to  Dayid  L.  Eaton  a  deed  of  tmiat  of 
certain  property  in  the  city  of  Washington,  to  secure  the  pay- 
ment of  the  principal  and  interest  of  the  note  as  they  should 
respectiTely  fall  due.  On  the  19th  of  October,  1870,  Wheeler 
indorsed  and  deUrered  the  note  to  the  appellee,  Talbot,  who 
paid  him  at  the  time,  as  the  conrider^ticm  of  the  transfer,  the 
sum  of  f6,000.  Talix>t  thereupon  became  a  bona  fide  holder  of 
the  instrument.  On  the  28th  of  July,  1878,  he  executed  to 
his  co-appellee — the  Savings  and  Trust  Company  -*  his  prom- 
issory note  for  $1,600,  payable  at  ninety  days,  and  pledged  the 
note  of  Holden  as  collateral  security.  Talbot*s  note  is  still 
unpaid.  The  interest  on  Holden*s  note  was  paid  up  to  the 
I8th  of  April,  1878,  and  $75  on  account  of  interest  was  paid 
subsequently.  The  principal  and  the  residue  of  the  interest 
are  unpaid.    Eaton,  the  trustee  in  the  deed  of  trust,  died  on 
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Oie  18tb  of  Febnuuy,  1878.  On  the  80th  of  September,  1871, 
HoIdeD  oonveyed  the  tmifc  premises  to  John  Chestor,  one  of 
the  defendants.  This  bill  was  filed  on  the  l6th  of  Norembec, 
1874.  It  prayed  that  a  trostee  should  be  appointed  in  pkoe 
of  Baton;  that  the  snoeessor  so  appointed  should  be  direoted 
to  ezeeate  the  trust ;  and  for  general  relief.  The  ooort  below 
foond,  among  other  thing*,  that  Holden  was  indebted  to  Talbot 
on  the  note  in  the  sum  of  fS^OOO,  ^  with  interest  thereon  at  the 
rate  of  ten  per  cent  per  annum  from  the  18th  of  April,  1878, 
less  the  sum  of  975,*^  and  that  the  SaTings  and  Trust  Company 
had  a  lien  on  the  debt  for  $1,500,  and  interest  from  April  IS, 
1876.  It  was  decreed  that  a  new  trustee  shotild  be,  and  he 
was  thereby,  appointed,  and  that  in  default  of  payment  of  the 
amount  due  fnmi  Holden,  and  the  costs,  the  trustee  should 
proceed  to  sell  the  premises  described  in  the  deed  of  trust,  &c. 
From  this  decree  Holden  appealed  to  this  court 

The  note  of  Holden,  including  days  of  grace,  matured  on 
the  16th  of  October,  1874.  Up  to  that  time  there  can  be  no 
doubt  that  the  rate  of  interest  to  be  paid  was  that  called  for 
by  the  note.  But  what  is  the. rate  chargeable  thereafter? 
The  court  below  allowed  continuously  the  rate  expressed  in 
the  note.  Was  this  correct?  This  is  the  question  we  are 
called  upon  to  decide. 

The  subject  of  interest  in  its  historical  aspect  was  consid- 
ered by  this  court  in  Natumat  Bank  qf  the  Commonwealth  t. 
Mechanise  National  Bank^  94.17.  S.  487. 

Hie  statutory  proyirions  relating  to  interest  in  the  District 
of  Columbia  are  as  follows  ;— 

1.  The  rate  of  six  per  cent  per  amium  is  allowed  upon  all 
moneys  due,  where  there  is  no  contract  upon  the  subject. 

2.  Parties  may  stipulate  in  writing  for  ten  per  cent  per  an- 
num,' or  any  less  rate. 

8.  If  more  than  ten  per  cent  is  taken  upon  any  contract,  all 
the  interest  received  may  be  recorered  back,  if  it  be  sued  for 
within  a  year. 

The  rule  heretofore  applied  by  this  court,  under  the  drcum- 
stances  of  this  case,  has  been  to  giro  the  contract  rate  up  to 
the  maturity  of  the  contract,  and  thereafter  the  rate  prescribed 
for  cases  where  the  parties  themselyes  have  fixed  .no  ratsb 
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BrewiUr  ▼•  Wakefidd^  22  How.  118 ;  BemhiMd  ▼.  Fumum,  22 
WalL  170.  Where  a  different  rule  htm  been  established,  it 
goyeme,  of  courae,  in  that  locality.  The  question  is  always 
one  of  local  law. 

This  subject  was  fully  examined  in  the  recent  case  in  this 
court  of  OromwM  t.  Cmniy  iff  Sac,  94  U.  S.  851.  We  need 
not  go  over  the  same  ground  again* 

Here  the  agreement  of  the  parties  extends  no  further  than 
to  the  time  fixed  for  the  payment  of  the  principaL  As  to 
OTery  thing  beyond  that  it  is  dlent.  If  payment  be  not  made 
when  the  money  becomes  due,  there  is  a  breach  of  the  contract, 
and  the  creditor  is  entitled  to  damages.  Where  none  has  been 
agreed  upon,  the  law  fixes  the  amount  according  to  the  standard 
applied  in  all  such  cases.  It  is  th^  legal  rate  of  interest  where 
the  parties  have  agreed  upon  nbne;k^.If  the  parties  meant  that 
the  contract  rate  should  continue,  it  would  haye  been  easy  to 
say  so.  In  the  absence  of  a  stipulation,  such  an  intendment 
cannot  be  inferred.  The  analogies  relied  upon  to  support  a 
different  view  ajre  obviously  distinguishable  from  the  case  in 
hand. 

The  decree  will  be  altered  according  to  these  yiews. 

It  appears  that  since  this  appeal  was  taken,  Thomas  J.  D. 
Fuller,  Esq.,  the  trustee  appointed  in  place  of  Baton,  has  also 
died.    Another  trustee  in  his  stead  will  be  appointed  here. 

As  modified  in  these  two  particulars,  the  deeree  will  be 

affirmed  and  remitted  to  the  court  below  for  \BKecution ;  and 

itis 

So  ordcnJL 


OiBt  1879.]  AxtBVR  V.  Hnow.  76 


AbTHUB  9.  HXBOLD. 

In  an  aotloii  mgaintt  •  ooIUetor  of  enstomi,  to  nooTer  datfet  «Ucf«4  lo  Imts 
ten  wroof^oHj  emelid  upon  diiooiy  imported  In  1878,  it  wm  not  error  for 
ttio  court  to  duufo  tte  jvrj  that  groiind  chiooiy  wm  tbt  mum  tlilDg  m  teml 
ciileoi7f  and  to  tiibiiiit  to  thorn  to  dotennlmi  from  the  e?idence,  m  •  matter  el 
lac^  whether  the  Imported  article  la  qoeetioii  wae  a  new  prepacatftoo, 
♦Mna'  otter  then  ^wrMinH  ehioorTa 


Ebsob  to  the  Circait  Court  of  the  United  States  for  the 
Soathem  Diatrict  of  New  York* 

This  WM  an  action  brought  by  Herold  against  Arthur,  eol- 
leetor  of  cuatoma  of  the  port  of  New  York,  for  an  alleged  illegal 
exaction  of  a  duty  of  five  cents  per  pound  upon  chicory  imported 
in  1878.  That  duty  was  apnossod  onder's^t  11  of  the  act 
entitled  **  An  Act  to  increase  duties  on  imports  and  for  other 
purposes,**  approved  June  80, 1864  (13  ^tat.  202,  212),  which 
provides  a  duty  ^  on  chicory  root,  four  cents  per  pound ;  ground, 
burnt  or  prepared,  five  cents  per  pound.** 

Herold  claimed  that  the  duty  eJiould  hare  been  but  one  cent 
per  pound,  under  sect.  1  of  the  act  entitled  **  An  Act  to  reduce 
duties  on  imports  and  to  reduce  internal  taxes  and  for  other 
purposes,**  approved  June  6, 1872  (17  Stat.  280),  which  provides 
tliat  after  the  first  day  of  August  of  that  year,  in  lieu  of  the 
duties  theretofore  imposed  there  shall  be  levied  and  collected 
**on  chicory  root,  ground  or  ungronnd,  one  cent  per  pound.** 
Upon  the  ascertainment  and  liquidation  of  the  duty,  h»  pro- 
tested and  appealed  to  the  Secretary  of  the  Treasury,  and  within 
due  time  after  an  adverse  decision  by  that  officer  brought  this 
action. 

The  testimony  offered  by  the  plaintiff  tended  to  show  that 
the  article  in  question  was  commercially  known  as  ^finelj 
ground  >hicory,  in  papers,**  or  **  paper  chicory,**  and  was  pul* 
verized  chicory}  that  chicory  is  g^wn  extennvely  in  G^er* 
many,  where  it  is  largely  used  as  a  substitute  for  coffee.  The 
root,  when  dug  from  the  ground,  is  first  washed  and  scraped^ 
then  split  and  cut  by  machinery  into  pieces  or  sections,  which 
are  partially  dried  in  the  sun  and  then  kiln-dried,  -in  which 
latter  condition  it  becomes  an  artdde  of  commerce  to  this  conn- 
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try.  Of  this  there  are  two  fomiB,  ** light  kiln-dried**  and  ** ex- 
tra kik-dried,^*  neither  of  which  is  bmiit  or  xpasted,  except  as 
is  necessarily  incident  to  this  process  of  kiln-dtying. 

The  next  process  is  banting  or  roasting,  which  is  done  in 
heated  cylinders.  It  is  necessarily  roasted  before  it  can  be 
giband.  Then  it  is  groand  in  mills,  from  which  it  emei^ges  in 
coarse  and  fine  particles  commin^^ed,  in  which  condition,  or 
when  simply  bamt  or  roasted,  it  is  not  an  article  of  commerce. 
The  chicory  is  then  passed  throogh  ncTes,  by  which  the  coarse 
and  fine  particles  are  separated  from  each  other.  The  coarse 
particles  are  packed  in  barrels  or  casks  for  shipment,  and  is 
called  in  trade  **  coarsely  groand  "  or  *^  grannlated  chicory ;  **  the 
finer  particles,  after  being  again  groand  and  rednced  to  powder, 
are  packed  in  small  paper>bags,  weighing  ordinarily  one-qaarter 
of  a  poand  each,  sometimes  half  a  poand,  which  are  packed  in 
casks.  This  kind  is  called  ^  finely  groand  chicory,  in  papers^** 
or  **  paper  chicory.*'  Both  forms  are  drier  than  the  atmosphere, 
and  absorb  moisture  from  it;  the  first  more  slowly  than  the 
second,  becanse  the  particles  are  larger. 

The  casks,  or  paper  packages,  of  ^  paper  chicory  **  are  placed 
in  damp  cellars  or  Taalts  attached  to  and  a  part  of  the  large 
chicoiy  manafactories,.  some  of  which  are  exclasively  for  the 
mannfactare  of  paper  chicory,  in  order  to  hasten  the  absorption 
of  moistare ;  and  in  some  &ctories  the  hastening  of  absorption 
is  farther  fodlitated  by  allowing  steam  to  escape  into  the  cel- 
lars. The  greater  quantity  of  moistare  in  finely  groand  chicory 
over  that  which  is  absorbed  in  the  ^grannlated  **  mskes  the 
paper  chicory  from  fifteen  to  thirty  per  cent  less  per  poand  than 
the  ^grannlated.** 

Paper  chicory,  when  taken  oat  of  the  cellars,  has  the  consist* 
ency  of  paste,  and  hardens  as  it  is  exposed  to  the  air.  The 
grannlated  chicory  also  hardens  by  exposare. 

The  grannlated  chicory  is  osaally  sold  by  importers  in  this 
country  to  coffee  dealers  and  coffee  roasters  to  adidterate  coffee ; 
the  paper  chicory  is  sold  exclusively  to  consnmera,  mostly  Ger- 
mans and  Scandinavians  in  the  Western  States,  who  use  it  as  a 
substitute  for  coffee. 

The  defendant  introduced  evidence  to  show  that  the  natural 
absorption  of  moisture  was  hastened  by  artificial  means  j  s.^., 
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lij  ttaiai  intKodnMd  through  pip^  ^  ^^  Tanlts  or  odkn,  and 
that  this  opeiatioii  was  an  aaaantial  and  usual  prooesi  in  the 
prepantioii  of  tha  paper  ehioorj.  On  the  part  of  tha  plaantiffi 
mdanoe  was  offered^  that  nothing  hpd  bean  dona  to  the  diioory 
in  these  Tanlts,  except  to  allow  the  natural  absotption  of  moist* 
nre  to  take  place  hj  exposing  the  paper  chiooxy  to  the  air. 
Some  of  the  witnesses  testified  that  paper  ehieoxy  had  difPerent 
traits  as  to  taste  and  smell  from  grannlated  diicory. 

The  plaintiff  gaTe  some  oTidence  to  show  that  a  diiferent. 
article  from  the  imported  article  called  ^  patent  chicory  **  or 
^diicory  coffee**  was  made  by  an  admixture  of  water  and  for- 
eign ingredients.  It  was  not  claimed  that  the  plaintiff's  goods 
contained  any  admixture  of  foreign  ingredients* 

At  the  dose  of  the  plaintiff's  testimonyt  and  also  sgain  when 
the  testimony  on  both'sides  was  completed,  the  defendant  moved 
that  the  conrt  direct  the  jury  to  find  a  yerdict  for  hinli  which 
motion  the  coort  each  time  denied,  and  he  duly  excepted. 

The  court,  in  its  chaige,  stated  to  the  jury,  among  other  things, 
that  ground .  chicory  was  the  same  thing  as  burnt  diioory,  and 
submitted  to  them  to  determine  as  a  matter  of  fact  whether 
the  chicory  in  question  was  prepared,  and  not  simply  ground, 


Defendant  excepted  to  that  part  of  the  dutrge  which  pointed 
out  that  ground  chicory  and  burnt  chicory  were  one  and  the 
same  thing,  and  also  to  that  part  which  stated  thitt  \t  was  a 
question  of  £sct  instead  of  a  question  of  law  whether  prepared 
chicory  was  a  different  thing  from  ground  chicory. 

The  jury  found  a  verdict  for  the  plaintiff,  on  which  judgment 
was  entered.    The  defendant  then  sued  out  this  #rit. 


Mr.  AMiiUmt  AUameif*O'0ieral  Smith  for  the  plaintiff  in 
enoc 
Mr.  Stqfhm  Q-.  0lark4  for  the  defendant  in  error. 

Mb.  Cmxr  Jubxiob  WiLm  delivered  the  opinion  of  the 
court. 

We  think  it  was  not  error  for  the  court  to  say  to  the  jury 
that  ground  chicory  was  the  same  thing  as  burnt  chicory. 
The  chicory  root  cannot'  be  ground  until  it  is  burned,  and 
burnt  chicory  is  not  an  artide  of  commerce  until  it  Ib  ground. 
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WheAer  or  not  the  article  imported  was  a  new  preparation, 
and  something  other  than  groond  ohicoxy,  that  is  to  say,  whether 
it  was  prepared  ohicoxy  and  not  rimply  ground  ehiooxy,  was  a 
question  of  fact  that  was  properly  left  to  the  jury. 

Judgment  affirmed. 


Railway  Ck>HPAxnr  v.  Twohbly. 

1  Where  s  psrtj  morlag  for  s  new  trial  satlsBe  at  imone  therefor  tiiet  toe 
Tcrdict  it  not  eiietelDed  by  the  eridenoe^  end  that  the  oonrt  erred  in  s'ttaf 
ccrtahi  hittmctione  and  in  refusing  olhera,— J5MJ,  that^jM  he  did  not  at 
the  time  except  to  the  mling  of  tlie  oonrt  in  regard  to  tlie  inetroetione,  they 
cannot  he  reriewcd  by  the  appeUate  oonrt,  althongh  th^  are  inoorpontcd 
in  the  hUl  of  excoptione  allowed  on  the  ref  ueal  of  tlie  conrt  of  original  Jorl^ 
diction  to  grant  a  new  triaL 

2.  The  Supreme  Court  of  the  Tteritorj  of  Colorado,  therefore^  properlj  held 
that  such  a  htll  of  exceptions  onlj  presented  for  rerlew  the  refusal  of  the 
District  Court,  on  the  motion  for  a  new  trial,  to  set  aside  the  Terdict  on 
the  ground  tliat  it  wu  not  sustained  hy  the  eridenoe.  Such  a  question 
cannot  be  re-examined  hero  on  a  writ  of  error. 

&  The  administratrix  of  A.  rccoTcrod  Judgment  for  damages  by  reason  of  his 
death,  caused  hy  the  negligence  of  B.,  wlio  thereupon  sued  out  of  this  court 
a  writ  of  error.  During  its  pendency,  the  statute  authorizing  such  a  suit 
wu  repealed.  Held,  that  the  Judgment  was  not  Tacatod  by  the  writ,  and 
that  it  must  be  aflhmed,  no  error  appearing  in  the  proceedings  below. 

Ebbob  to  the  Supreme  Court  of  the  Territory  of  Colorado. 

This  was  an  action  of  trespass  on  the  case,  brought  Aug.  80, 
1873,  in  the  District  Court  of  the  Grat  judicial  district  for  the 
county  of  Arapahoe,  in  the  then  Territory  of  Colorado,  by 
Louisa  Twombly,  widow  and  administratrix  of  George  W.  K. 
Twombly,  deceased,  against  the  Kansas  Pacific  Railway  Conn 
pany,  to  recorer  damages  for  his  death,  caused,  as  she  alleged, 
by  the  negligence  of  the  agents  and  servants  of  the  company, 
who  were  charged  with  the  control  and  management  of  a  loco- 
motive and  train  of  cars  upon  its  road.  Plea,  not  guilty.  The 
issue  was  tried  by  a  jury,  and  a  verdict  returned  for  the  plain- 
tiff at  the  April  Term,  1874.  A  motion  for  a  new  trial,  for 
reasons  filed  therewith,  was  then  made.  It  was,  at  the  October 
Term,  argued  and  overruled,  and  judgment  rendered ;  which,  on 
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appeal  to  the  SnpieiiiA  Court  of  the  TeRttory^  was  aiBrmed, 
If  areh  28, 1876. 

The  oompan J  eocoepted  to  the  OTemBog  of  the  motion  for  a 
new  trial.  Its  bill  of  ezeeptions  was  tendered  within  the  time 
limited  therefor,  and  was  signed  and  sealed  by  the  conrt. 

Among  other  reasons  filed  for  a  new  trial  is  that  the  ooart 
*^enecLin  refnsbg  to  giye  to  the  jnry  each  and  OTery  instmo- 
tion  asked  by  ^e  defendant,  and  also  in  giTing  each  and  every 
instmotion  not  asked  by  the  defendant;  **  but  it  does  not  appear 
that,  at  die  time  when  instmctions  were  given  or  refused^  an 
esoeption  was  reserved  and  brought  into  the  record  by  bill  of 
exoeptions* 

The  Statate  of  Colorado  (Kev.  Stat.  CoL  1868,  608)  pro- 
vides that  in  all  eases  ^  where  either  party  shall  except  to  any 
mling,  deoisbn,  or  opinion  of  the  court,  and  shall  reduce  such 
exception  or  exceptions  to  writing,  it  shall  be  the  duty  of  the 
judge  to  allow  the  same,  a&d  sign  and  seal  the  same,  at  any 
time  during  the  term  of  the  court  at  which  such  exceptions 
were  taken,  or  at  any  time  thereafter  to  be  fixed  by  ihe 
court'* 

The  Supreme  Court,  on  motion  of  the  appellee,  struck  out 
from  the  bill  of  exceptions  tendered  on  the  refusal  to  grant  a 
new  trial  all  that  part  relating  to  the  instructions. 

The  action  was  founded  upon  an  act  of  the  Territory  ap- 
proved Feb.  8, 1878,  providing  that  ^  when  the  death  of  any 
person  is  caused  by  the  wrongful  act,  misconduct,  negligence, 
or  omiarion  of-  another,  the  personal  representatives  of  the  for- 
it^er  may  maintain  ah  action  therefor  against  the  latter,  if  the 
former  might  have  maintained  an  action  had  he  or  she  lived, 
against  the  latter  for  the  same  act,  misconduct,  negligence,  or 
omission:  Pratndedy  the  action  shall.be  commenced  within 
two  years  from  the  date  of  the  death  of  the  injured  person ; 
that  the  damages  shall  inure  to  the  exclusive  benefit,  first,  of 
the  husband  or  wife,  if  living,  and  if  there  be  no  husband  or 
wife,  to  the  child  or  children  of  the  deceased ;  secondly,  if 
there  is  neither  a  husband,  wife,  child  or  children  living,  then 
to  the  father  and  mother,  or  to  the  surviving  parent,  if  anv.*' 

This  act  was  repealed  by  a  statute  of  the  State  of  Colorado, 
March  7, 1877.    This  writ  of  error,  and  a  duly  approved  and 
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Booepted  bond  to  render  it  a  iupenedMM^  irere  filed  in  the  eleik's 
office  of  the  Supreme  Court  of  the  Tenitoxy,  May  4, 1876, 

Mr.  John  P.  U$ker  and  Ifi-.  Sammd  'ShOabarffer  for  the 
plaintiff  in  error. 

This  action  was  brought,  not  upon  a  contract,  or  for  the 
enforcement  of  a  common-law  right,  but  upon  a  statute,  which 
allowed  the  reccrexy  of  damages  in  the  nature  of  a  penalty. 
It  IS  submitted,  — 

1.  That  when  such  an  act  is  repealed,  it  must  be  regarded, 
so  far  as  pending  actions  are  concerned,  as  if  it  h^d  never 
existed.  Upon  its  repeal,  the  right  of  action,  unless  there  be 
some  special  saving,  expires.  NwrU  t.  OroAer^  18  How.  829  p 
Teatan  y.  United  StaU%^  6  Cranch,  281;  £sa;  t.  JwUeu  qf 
London^  8  Burr.  1456.  There <5an be  nodoubt, therefore,  that 
had  this  suit  been  pending  in  the  subordinate  courts  at  the  date 
of  the  absolute  repeal  of  the  act  of  1878,  it  would  haTe  then 
terminated. 

2.  The  fact  that  such  repeal  took  place  after  the  appellate 
jurisdiction  of  this  court  had  been  invoked  and  the  bond  filed 
does  not  exclude  or  vary  the  operation  of  that  rule. 

.  In  Teaton  y.  United  Statee  (jupra)^  a  schooner  was  con- 
demned in  admiralty  for  the  breach  of  an  act  of  Congress 
then  in  force.  The  claimants  appealed  here.  The  act  having 
by  its  own  limitation  expired,  this  court  reversed  the  sentence 
of  condemnation,  although  unquestionably  proper  when  ren- 
dered, and  directions  were  given  to  the  court  below  to  dismiss 
the  libel. 

The  ruling  theii  made,  although  in  an  admiralty  case,  is 
applicable  whenorer  this  court  exercises  its  jurisdiction  in  a 
suit  pending  here,  when  the  statute  authorizing  it  is  repealed, 
—  the  controlling  question  being,  what  is  the  -law  applicable 
to  the  rights  of  the  parties  to  the  record,  when  that  jurisdio- 
tion  is  exercised.  Lewie  t.  Foeter  (1  N.  H.  61)  was  a  case  at 
law.  Judgment  veas  rendered  in  an  action  of  debt  upon  a  stat- 
ute which  entitled  the  plaintiff  to  the  whole  penalty.  The 
defendant  removed  the  case  to  the  Supreme  C!ourt,  where,,  by 
reason  of  the  repeal  of  the  statute  in  the  intervening  time,  it 
was  decided  that  erery  right  gained  by  the  judgment  was  sub- 
ject to  be  lost  on  a  review  of  the  cause,  and  that  there  being 
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no  act  then  in  force  antborising  it,  a  jndgment  ooold  not  be 
xendered  in  hit  &yor  in  the  court  of  laet  retort 

It  thoB  appean  that,  whatcTer  be  the  nature  of  tlie  soiti  the 
role  ia  the  (Mune  in  the  appellate  coarti  the  onlj  diatinetioo 
being  that  in  some  caeca  the  re-ezamination  is  confined  to 
qneetiona  of  law,  while  in  others  it  extends  to  matters  of  fact. 
The  bond  which  stays  the  proceedings  below  does  not,  in  any 
instance,  annul  the  judgment  or  the  decree,  nor  yacate  the 
lien  thereby  created.  The  judgment  should  be  reveised,  with 
instructions  to  the  court  below  to  dismiss  the  suit 

Counsel  discussed  at  length  the  instructions  to  the  jury.  In- 
asmuch as  they  were  not  excepted  to  and  the  questions  aris* 
ing  thereon  resenred,  they  were  not  passed  upon  by  the  courts 
The  argument  upon  them  is,  therefore,  omitted. 

Mr.  J.  Q.  CharU$^  dontro. 

Mb.  Chibf  Jtrenon  Waitb  deliTered  the  opinion  of  the 
court. 

We  think  that  the  court  below  was  right  in  holding  that  the 
bill  of  exceptions  only  presented  for  reyiew  the  refusal  of.  the 
District  Court,  on  the  motion  for  a  new  trial,  to  set  aside  the  tcp- 
dict  because  not  sustained  by  the  eyidence.  It  is  well  settled 
that  such  a  question  cannot  be  re-examined  here  on  a  writ  of 
error.  Marine  Lauranee  Co.  y.  Taung^  5  Cranch,  187 ;  Barr 
T.  Chatg'i  Heir;  4  Wheat  218;  MuOkaU  y.  Keentm,  18  WalL 
842. 

Neither  can  we,  as  is  asked,  send  the  case  back  to  the  court 
below,  with  instructions  to  enter  a  judgment  of  nonsuit, 
hecause  since  the  judgment  below,  and  while  this  writ  of  error 
has  been  pending,  the  statute  authorizing  the  action  has  been 
repealed.  A  writ  of  error  to  this  court  does  not  yacate  the 
judgment  below.  That  continues  in  force  until  reyersed,  which 
is  only  done  when  errors  are  found  in  the  record  on  which  it 
rests,  and  which  were  committed  preyious  to  its  rendition. 
Here  there  are  no  such  errors.  All  we  can  do,  therefore,  is  to 
a£Brm  the  judgment,  and  send  our  mandate  to  that  e£Fect  to  the 
court  below. 

Juigmemt  affirmed. 
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TBADE-ICABE  CAfiBS. 

Ubitbd  Statbb  v.  STBFnm;  UirmD  Staih  ••  Wmm- 
MAHir;  UHTisb  Statbb  v.  Johhsos. 

1.  nropartjintnidMiiailnliMloQf  bccaiMOfiiind  and  proleeltd  ^tht  ^oai* 
BMNi  Iftw  tad  ^  tiM  tttilvtM  of  Um  MTciml  Sditot,  tad  does  not  dflilvt  lli 
exbtooee  from  the  ad  of  CongreM  proridiDf  lor  tho  icghtntkn  of  thorn  te 
llio  PMmt  OOoo. 

%  A  tradMBork  lo  neitlMr  aa  fanrontloiiy  a  dlioof«y»  nor  a  mltins;  wlddn  Iho 
moaning  of  tbo  olghth  daiuo  of  the  oii^tli  loetlon  ol  tbo  tot  artiolo  of  tbo 
ConttUatfoo,  whidi  oonfen  on  Congrmi  power  'to  eeeoro'  for  limited  timee 
to  antimn  and  inr^tore  the  oadariro  ilgbt  to  tiMir  leapoedvi  writinfi  and 
dliooTerlee. 

S.  If  an  act  of  Congrem  can  in  any  caeo  be  oztended,  u  a  lognlatlon  of  ooo^ 
meroe,  to  timdomaxlBi^  it  moet  be  limited  to  ttieir  nee  in  "oonmHroe  with 
foreign  natione,  and  among  the  eereral  Statca,  and  with  tbo  Indiaa  tribal*. 

i.  The  logUatioB  of  Congrem  in  regard  to  trade^maiha  ie  not»  in  Its  terms  -or 
essential  diaractcr,  a  regnlaHon  thus  Umltod,  bnt  in  its  langnago 
and  was  intended  to  embraoe,  all  oonmieroe,fai€lvding  that  between 
of  the  same  State* 

'&  That  Ifgisis tjon  is  Toid  fsr  want  of  oonstittttional  anttioii|y»  inasmnch  as  it  is 
so  framed  tiiat  its  prorisioiis  are  applicable  to  all  oonnnero^  and  caonoiba 
oonflnelf  to  that  iribich  Is  sid»Ject  totho  control  of  Congrsss.  . 

Thb  €T8t  two  caaeg  were  brought  here  on  certificates  of  dm- 
sion  in  opinion  between  the  jndges  of  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York*.  The 
last  was  brought  here  on  a  certificate  of  diVinon  in  opinion 
between  the  judges  of  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Ohio. 

Steifens  was  indicted  under  the  fourth  and  fifth  Actiras  ^ 
an  act  of  Congress  entitled  ^  An  Act  to  punish  the  eonnterCett* 
ing  of  trade-marks  and  the  sale  or  dealing  in  of  counterfeit 
trade-mark  goods/*  aj^rored  Aug.  14, 1876, 19  Stat.  141. 

The*  first  count  in  the  indictment  charges  him  with  know- 
ingly and  wilfully  haying  in  his  possession  counterfdts  and 
colorable  imitations  of  the  trade-marks  of  O.  H.  Mumm  &  Co., 
of  Rheims,  France,  manufacturers  and  sellers  of  champagne 
wine. 

The  second  count  charges  him  with  knowingly  and  wilfully 
selling  counterfeited  representations  and  colorable  imitations  of 
the  trade-mark  of  said  6.  H.  Mumm  ft  Co. 
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Wittemann  was  isdieted  under  the  fifth  leotioii  ef  that  aist. 
The  indictment  oonmtto  of  aiz  ooantii  and  they  change :  1st,  The 
ooantarfeiting  and  forging ;  2d,  the  haying  in  possession  color- 
able imitations  of  {  8d,  the  buying :  4th,  the  selling ;  ^th,  the 
offering  for  sale ;  fend,  6th,  the  dealing  in  colorable  imitations 
of  the  priTate  trade-mark  belonging  to  and  nsed  by  the  firm  of 
KunUeman  &  Co.,  of  Rheims,  France,  manufacturers  and  dealers 
in  wine  known  as  the  **  Piper  Heidsick  **  brand  of  champagne 
wine. 

Johnson,  McNamara,  and  Reeder  were  prosecuted  under  that 
act  by  a  criminal  information  containing  seven  counts,  of  which 
the  first,  fourth,  and  sixth  are  founded  upon  a  trade-mark  con- 
sisting of  the  letters «« O  E,**  registered  in  the  United  States 
Patent  Office  by  Charles  F.  0*Donnell,  April  2, 1878,  for  use 
upon  packages  of  whiskey,  and  respectively  charge  the  defend- 
ants with  counterfeiting,  affixing  a  colorable  imitation,  and 
dealing  in  and  selling  packages  of  whiskey  to  which  was  attached 
a  colorable  imitati<Mi  of  said  trade-mark ;  and  the  second,  third, 
fifth,  and  seventh,  counts  are  founded  upon  another  trade-mark, 
consisting  of  a  seal  and  ribbon,  the'latter  secured  by  the  seal  of 
a  package  containing  whiskey,  registered  by  Charles  F.  O'Don- 
nell.  May  21,  1878,  and  respectively  charge  the  defendants 
with  counterfeiting,  making  a  colorable  imitation,  affixing  a 
colorable  imitation,  and  dealing  in  package's  of  whiskey  to  which 
was  attached  a  colorable  imitation  of  said  trade-mark. 

Sects.  4  and  6  of  the  act  of  1876  are  as  follows :  — 

^  SncT.  4.  That  sny  person  or  persons  who  shall,  with  intent  to 
defraud  any  person  or  persons,  knowingly  and  wilfully  cast^  en- 
grave, or  mnnufacture,  or  have  in  his,  her,  or  their  possession,  or 
buy,  sell,  offer  for  sale,  or  deal  in,  any  die  or  dies,  plate  or  plates, 
brand  or  brands,  engraring  or  engravings,  on  wood,  stone,  metal,  or 
other  substance,  moulds,  or  any  false  representation,  likeness,  copy, 
or  colorable  imitation  of  any  die,  plate,  brand,  engraving,  or  mould 
of  sny  private  label,  brand,  stamp,  wrapper,  engraving  on  paper  or 
oUier  substance,  or  trade>mark,  registered  pursuant  to  the  statutes 
of  the  United  States,  shall,  upon  conviction  thereof  be  punished  as 
prescribed  in  the  first  section  of  this -set. 

**  Sjeot.  6.  That  any  person  or  persons  who  shall,  with  intent 
to  defraud  any  person  or  persons,  knowingly  and  wilfully  make. 
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forge,  or  oonnterfeit)  or  haye  in  hiS|  hert  or  ibdr  poMCMJon^  or  buy, 
sell,  offer  ibr  nle,  or  doal  in,  any  Fipraaentation,  likeaesii  rimiliUide, 
copy,  or  colorable  imitation  of  any  priTate  label,  brand,  aunip, 
wrapper,  engraying,  monld,  or  trade-maifc,  re|^stered  pnrnant  to 
the  Stattltee  of  tbe  United  Statee,aball,  upon  oonyiotion  thereof^  bo 
pnniebed  as  preeoribed  in  the  firrt.seotion  of  thia  aoL* 

Sect  4987,  Ber.  Stat,  ia  aa  foHowa :— - 

^  Any  person  or  Ann  domiciled  in^  tbe  United  Statea,  and  any 
corporation  ereated  by  the  anthority  of  the  United  States,  or  of 
any  Stateor  Territory  thereof  and  any  person,  firm,  or  oorporatiop 
resident  of  or  located  in.  Any  foreign  country  which  by  treaty  or 
coDTention  affords  similsr  privileges  to  dtiaens  of  the  Unhed  States^ 
and  who  are  entitled,  to  the  ezdnsiTe  use  of  any  lnwftd  trade* 
mark,  or  who  intend  to  adopt  and  nse  any  trade-flMirk  for  ezclnsiye 
nse  withili  the  United  States,  may  obtain  protec&on  for  aooh  law^ 
ftH  trade-maik,  by  complying  with  the  following  reqoiranenta :  — 

^  jnm.  By  causing  to  be  recorded  in  the  Patent  Offlce  a  atate^- 
ment  specifying  the  nainea  of  the  parties,  and  their  residences*  and 
places  of  bnsinesi^  who  desire  the  protection  of  the  trade-marii ; 
the  dsiss  of  merchandise,  and  the  particnlar  description  of  goo  la 
comprised  in  each  class,  by  which  the  trade-mark  has  been  or  b 
intended  to  be  appropriated ;  a  description  of  tJie  trade-maik  itself 
with  &c-«miles  thereof^  showing  the  mode  in  whiidi  it  baa  been  or 
is  intended  to  be  applied  and  nsed ;  and  the  length  of  time,  if.  any, 
during  which  the  trajie-mark  has  been  in  use* 

^  Seoondf  By  making  payment  of  a  fee  of  twenty-iye  dolhrs  i» 
tbe  same  manner  and  for  the  same  purpose  as  the  fee  required  for 
patents. 

^  ITiirdf  By  complying  inth  such  regulations  aa  mi^  be  pre 
embed  by  the  Oomnussioner  of  Patents.*^ 


To  each  indictment,  there  was  a  general  demurrer.  Tha 
judges  of^e  Circuit  Court  were  opposed  in  opinion  upon  tbe 
following  question :  **  Can  the  act  of  Congress,  approyed  Aug. 
14,  1876,  entitled  *An  Act  to  punish  the  counterfeiting  of 
trade-mark  goods  and  the  sale  or  dealing  in  of  counterfeit 
trade-mark^  goods,*  uilder  which  this  indictment  ia  foundf  be 
upheld,  wholly  or  in  part,  as  a-  law  necessary  and  proper  for 
carrying  into  execution  any  of  the  powers  vested  in  the  Con* 
gross  by  tbe  Constitution  of  the  United  Statea  7  *' 
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To  tbe  inf ormatioii  against  Johnson,  MoNamara,  and  Heedei^ 
tiiere  was  a  general  demnner,and  therenpon  a  question  arose 
for  decuion  whether  the  said  aet  of  Ckngress  ^  is  iriihin  the 
constitoti<mal  power  of  Congress,  or.  whether  the  same  is  nn- 
eonstitntibnal,  noil,  and  void ;  **  and  the  opinions  of  the  judges 
of  the  Circait  Coort  were  opposed. 

The  AttarfUjf-General  for  the  United  States. 

Th^'  validity  of  the  act  of  July  8, 1870^  which  provides  for 
the  legistra^on  of  trade-marks,  and  gives,  remedies  by  dvil 
actions  for  infringing  them,  was  recognized  by  Mr.  Justice 
Clifford,  who  delivered  the  opinion  of  the  court  in  McLean  v. 
*  Fleming^  96  U.  S.  245.  The  first  sentence  of  the  opinion  is 
as  follows :  — 

^  Protection  for  lawful  trade-uarks  may  be  obtained  by  indi- 
viduals, firms,  or  corporations  entitled  to  the  same  if  they  com- 
ply with  the  requirements  prescribed  by  the  act  of  Congress ; 
and  the  provision  is^  that  a  trade-mark  duly  registered  as 
required  shall  remain  in  foree  thirtjr  years  from  the  date  of 
such  registration,  subject  to  an  exoepfion  hot  necessary  to  be 
notion.    16  Stat.  210 ;  Bev.  Stat,  sects.  4987,  4941/* 

Here  it  is  clearly  intimated  that  protection  for  trade-marks 
is  rightfully  provided  by  that  act.  If  it  is  invalid,  no  such 
protection  could  be  in  that  mode  obtained ;  but  if  protection 
to  trade-marks  by  civil  remedies  is  within  the  power  of  Con- 
gress, so  also  are  the  statutes  punishing  as  a  crime  the  pirating 
upon  property  in  thom.  But  in  that  case,  innd  in  several  others 
which  are  cited  on  the  margin 'of  page  955  of  the  Revised 
Statutes,  the  constitutionality  of  the  act  was  not  discussed. 
In  them  and  others  (Smith  v.  Reynolde^  10  Blatch.  85  $  Smith 
Y.  ReynoUU,  18  id.  458 ;  Oegood  v.  Roekwooi,  11  id.  810;  Moor^ 
man  V.  Hodgey  2  Saw.  78)  it  was  assumed  rather  than  directly 
affirmed. 

In  the  sixth  circuit  Judge  Swing  pronounced  the  law  to 
be  constitutional.  In  the  seventh  circuit  a  contrary  decision 
was  made.  In  each  case  the  question  was  ai^gued  and  decided 
npon  clause  8  of  section  8,  article  1,  of  the  Constitution,  and 
the  opinion  was  advanced  that  it  is  the  only  provision  by 
which  the  authority  of  Congress  on  the  subject  of  trade-marks 
is  conferred. 
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The  argument  drawn  from  the  likeness  wluoh  property  in 
the  Qse  of  trade-marks  bears  to  that  in  |>atents  and  oopyrightSt 
and  from  the  fact  that  Congress^  in  legislating  upon  these 
three  matters,  has,  both  in  the  original  act  and  in  the  Revised 
Statutes,  classed  them  together,  demands  careful  consideration. 
Undoubtedlj,  in  the  legislative  mind  they  were  kindred  sub* 
jects,  and  it  was  thought  that  the  power  of  Congress  over 
them  might  be  derived  from  the  same  source. 

I  shall,  however,  not  dwell  upon  this  view  of  the  question. 

1.  I  maintain  the  constitutionality  of  the  statute  upon  which 
the  indictments  and  the  information  are  found,  upcm  the 
ground  that  it  regulates  commerce  within  the  power  given  to 
Congress  by  clause  8  of  section  8  of  article  1  of  the  Constitu- 
tion, which  provides  that  the  Congress  shall  have  power  **  to 
regulate  commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes.'* 

**  Commerce  is  a  term  of  the  largest  import.  It  compre- 
hends intercourse  for  the  purposes  of  trade  in  any  and  all  its 
forms,  including  transportation,  purchase,  sale,  and  exchange 
of  commodities,  between  the  citizens  of  our  country  and  the 
citizens  or  subjects  of  other  countries,  and  between  the  citizens 
of  different  States.  The' power  to  regulate  it  embraces  all  the 
instruments  by  which  such  commerce  may  be  conducted.  So 
&r  as  some  of  these  instruments  are  concerned,  and  some  sub- 
jects which  are  local  in  their  operation,  it  has  been  held  that 
the  States  may  provide  regulations  until  Congress  acts  with 
reference  to  them  ;  but  where  the  subject  to  which  the  power 
applies  is  national  in  its  character,  or  of  such  a  nature  as 
to  admit  of  uniformity  of  regulation,  the  power  is  exclusive 
of  all  State  authority .'*  Welt4m  v.  State  of  Muiouri,  91  U.  S. 
275.  This  is  a  full  and  clear  statement  of  what  is  meant 
by  ^  commerce,*'  and  of  the  e^nt  of  the  power  of  Congress 
over  it. 

The  purchase  and  sale  of  commodities,  then,  are  included 
in  the  term  *^  commerce,'^  and  the  power  of  Congress  over  it 
embraces  all  the  instruments,  aids,  and  appliances  by  which 
it  is  prosecuted.  True,  such  trade  and  intercourse  must  be 
foreign,  or  among  the  citizens  of  the  different  States,  or  with 
the  Indian  tribes;  bot  if  the  instrumentalities  employed  as  aids 
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to  laeh  trade  and  oommeroa  ars  not  looal  in  thair  opamtioii 
and  are  of  audi  a  natnze  as  to  admit  of  onif ormity  of  zegn* 
lation,  the  power  of  Ckngreas  not  only  appliaa  to  thamt  bot  ia 
asdnaiTe. 

2.  JSrade-marhi  are  important  inatramantalitiea,  aids,  or  a( 
pliances  by  wliioh  trade,  eapedally  in  modem  times,  is  ocm* 
dneted.  They  are  die  meana  by  which  manofaetnrers  and 
merobants  identify  their  mannlactaras  and  merohandise.  They 
are  the  aymbob  by  which  men  engaged  in  trade  and  maniiCM>« 
tarea  become  known  in  the  marts  of  conmieroe,  by  which  their 
reputation  and  that  of  their  goods  ate  extended  and  published ; 
and  as  they  become  better  known,  the  profits  of  their  bosiness 
are  enhanced. 

Hence  the  use  of  trade-marks  has  become  oniTersal,  and 
in  all  trade  and  business  of  any  extent  they  are  necu$arjf 
auxiliaries. 

Among  commerdal  nations  there  is  a  growing  tendency  to 
uniyemal  rscognition  of  these  emblems  of  commerce.  Browne, 
Trade-Marks,  sect  802. 

."'Their  use  as  aids  to  the  exchange  of  commodities  in  the, 
great  markets  of  the  world  is  so  generally  recognized,  and  they 
are  considered  as  so  vitally  important  to  the  protection  of  com- 
merce, that  they  have  been  made  the  subject  of  treaties  between 
the  United  States  and  France,  the  German  Empire,  Belgium, 
Austria,  Russia,  and  other  powers.  The  English  Merchandise 
Marks  Act  of  1862  affords  the  same  protection  to  foreigners 
that  it  does  to  the  subjects  of  Great  Britain.  Browne,  Trade- 
Marks,  p.  665. 

8.  The  subject  of  trade-marks  is  not  one  of  locals  but  of  com- 
mon, interest  to  all  commercial  nations.  Their  operation  and 
the  benefits  derived  from  their  use  are  not  confined  to  par- 
ticular localities.  States,  or  countries.  They  not  only  admit, 
but  in  order  to  their  efficiency  require,  uniformity  of  regqji^ 
tion. 

4.  Congress  has  endeavored  to  effect  this  uniformity,  first, 
by  providing  for  the  registration  of  trade-marks,  and,  as 
remedies  for  the  violation  of  the  ownera*  rights  in 'them,  an 
action  on  the  case  for  damages  and  a  bill  in  equity  to  enjoin 
the  offending  party.    Sects.  4987, 4941,  4942,  Rev.  Stat    But 
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these  dvil  remedies  proved  inadequate  to  eflTeotiiallj.  prevent 
pirating  upon  trade-marks.  Thqr  do  not  materially  diiffer  from 
those  which  previonsly  existed. 

Congress,  then,  following  the  examples  of  Pmssiai  Franee, 
and  En^^d  (Browne*  Trade-Maxka,  pp.  580-672),  passed 
the  act  of  Aug.  14, 1876, 19  Stat  141.  The  offences  thermn 
defined  are  charged  in  the  indictments  and  the  information. 
Pnrther  specification  is  onnecessarj;  for  the  demprrem  are 
generid,  and  the  groond  of  each  is  that  the  entire  act  is  nn« 
constitationaL 

Its  constitntionality  in  its  application  to  the  trade-marks  of 
th^  mAg€eU  4ff  foreign  c<miUri$$  is  the  qnestion  presmted  bj 
the  indictments. 

The  porpose  and  the  natural  and  reasonable  effect  of  the 
acts  are  to  protect  the  producer  or  the  importer  of  foreign 
goods  in  lus  right  of  selling  them  in.  the  United  States,  and 
thus  carry  out  in  good  faith  and  enJEoroe  our  treaty  stipula* 
tions  on  the  subject  The  act  is  a  r^plalioh  of  f orugn  com* 
merce. 

The  conyention  with  France  of  the  16th  of  April  1869  (16 
Stat  771),  forbids  the  reproduction,  in  either  of.  the  two  counr 
tries,  of  the  trade-marks  affixed  to  merchandise  in  the  other, 
and  gives  the  injured  party  an  action  for  damages,  just  as  if 
he  were  a  dtiaen  or  subject  of  the  country  where  die  act  of 
Qounterfeiting  was  committed. 

It  provides,  in  the  second  artible,  that  the  owners  of  trade- 
marks residing  in  either  of  the  two  countries,  in  order  to  secure 
their  rights  in  the  other,  must  deposit  duplicate  copies  of  their 
marks  in  the  Patent  Office  at  Washington,  and  in  the  clerk's 
office  of  the  Tribunal  6f  Comxuerc^  of  the  Seine  at  Paris. 

Here  is  a  mutuieJ  covenant  concerning  trade-marks.  What- 
ever protection  the  laws  of  either  country  give  to  its  own  citi- 
zens or  subjects  is  extended  to  the  citizens  or  subjects  of  the 
other.    S|ich  is  the  intent  of  the  treaty. 

The  law  of  France  of  June  28, 1857,  provides  not  only  a  civil 
action,  but  also  a  criminal  proceeding  which  prescribes  severe 
penalties  against  those  who  counterfeit  trade-marks,  or  in  any 
way  fraudulently  deal  in  false  representations  of  trade-marks. 
It  declares  that  foreigners  shall  equally  enjoy  its  benefits  for 
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dieir  prodttoti,  if|  in  their  ooontrieB,  diplomatie  oonrentioiiB 
haTB  established  reciprooity  of  Fienoh  markB.  Browne,  Trade- 
Marks,  669. 

Congress,  in  order  to  afford  an  effectiTe  remedy  for  the  etil, 
and  extend  the  same  jwoteetion  to  French  importers  that 
France  giTes  to  oar  producers  and  merchants  in  her  markats, 
has  enacted  that  the  forger  of  trade-marks  and  the  dealer  in 
forged  trad»-marks  shall  answer  at  the  bar  of  criminal  jnstice 
in  the  courts,  of  the  United  States. 

The  end  is  lawful,  within  the  power  of  Congress ;  the  means 
are  appropriate. 

But  it  is  said  that,  in  passing  the  statutes  of  Aug.  14, 1878, 
and  July  8, 1870,  Congress  has  exceeded  its  power,  because  in 
their  application  thej  cover  cases  arising  wholly  within  the 
teyeral  States,  and  make  acts  committed  within  tiieir  jurisdie* 
tion  —  acts  whidi  are  not  directed  against  the  operati<ms  at 
the  general  goyemment — crimes  against  the  United  States; 
that  they  not  .only  regulate  foreign  and  inter-state  commerce, 
but  affect  the  domestic  concerns  of  tiie  several  States. 

The  fraudulent  dealing  in  trade-marks  plainly  interferes  witb 
and  thwarts  the  power  and  duty  of  the  United  States  to  pnK 
tect  foreign  and  inter-state .  trade.  Moreover,  it  is  impossible 
to  limit  the  effect  of  the  wrong-doing  within  the  confines  of  a 
State.  It  extends  to  all  places  where  there  is  a  market  for  the 
goods  which  are  simulated  by  the  false  device. 

But  the  answer  to  the  objection  is,  that  the  subject  of  these 
statutes  is  a  general  interest  of  commerce  upon  which  Congress 
has  power  to  legislate.  The  operation  of  trade-marks  is  co- 
extensive with  trade,  and  it  is  no  objection  to  the  law  regulating 
them  that  it  touches  the  internal  concerns  of  a  State. 

In  the  Wheeling  Bridge  Case  (18  How.  421),  it  was  ob- 
served by  the  court:  **  It  will  not  do  to  say  that  the  exerdse 
of  an  admitted  power  of  Congress,  conferred  by  the  Constitur 
tion,  is  to  be  withheld,  if  it  appears  or  can  be  shown  that  the 
effect  and  operation  of  the  law  may  incidentally  extend  beyond 
the  limitation  of  the  power.  Upon  any  such  interpretaticn, 
the  principal  object  of  the  framers  of  the  instrument  in  con- 
ferring the  power  would  be  sacrificed  to  the  subordinate  con* 
sequencej  resulting  from  its  exercise.'* 
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The  {)ower  of  Congress  to  tax  imports  is  exdiidTo,  and  yet 
this  eonstitational  provision  very  seriously  limits  the  power  of 
the  States  cf^rer  their  internal  afbdrs. 

It  was  held  in  Brmn  ▼.  Maryland  (12  Wheat.  419)  that  the 
States  can  in  no  w]ay  or  manner  tax  the  sale  of  imported  goods 
before  they  are  inoorporated  and  mixed  ap  with  the  mass  of 
the  property  of  the  coontry. 

Mr.  Justice  Strong,  deUTering  the  opinion  of  the  coort  in 
8tqU  Tax  on  RaUway  Oro$$  BeeeipU  (IB'WbIL  284),  con- 
strues the  ruling  in  Braum  t.  Maryland  as  applying  to  other 
persons  than  the  importers,  who  sell  foreign  goods  by  unbroken 
bale  or  package.  Seealso  WOtanT.StaUqfMiiiowri,  91  U.S. 
276. 

Here  it  is  Tery  plain  that,  by  this  authorltatiTe  e]q>osition  of 
the  Constitution,  not  only  the  power  of  a  State  over  its  internal 
commerce,  but  its  right  to  tax  property  within  its  jurisdiction, 
is  interfered  with  and  limited. 

So,  where  States,  in  the  exercise  of  theb  power  to  legislate 
concerning  the  police,  morals,  or  health  of  the  community, 
have  endeavored  to  regulate  the  sale  of  particular  articles,  as 
of  spirituous  Hquons  their  laws  are  invalid,  so  far  as  they  affect 
the  sale  of  imported  goods  by  the  importer  while  they  are  in 
the  original  package  and  not  mixed  up  with  the  general  mass 
of  salable  commodities;.  Lieeme  Oates^  6  How.  604 ;  Uomnum^ 
wealth  V.  JBjinihaU^  24  Pick.  <Mass.)  869. 

In  Idceme  Ca$e$^  the  court  decided  that  a  State  might  regu- 
late the  sale  of  liquors  in  the  original  packages  a$  imporUd 
from  another  State,  di  ih$  eJbienee  njf  hffidatUm  by  Cangru% 
ypan  the  9ame  iulfeet ;  but  when  Congress  exercised  its  power 
to  regulate  inteivstate  commerce,  State  laws,  so  &r  as  they 
conflict  with  the  action  of  Congress,  must  yield.  Here,  too, 
the  power  of  the  States  over  their  internal  concerns  is  materia 
ally  diminished. 

So,  also,  in  regard  to  the  regulation  of  pilotage.  That  is 
within  the  power  of  Congress.  CooUy  v.  Board  qf  Wardet^i^ 
12  How.  299.  A  general  law  regulating  pilotage  upon  all  the 
navigable  waters  of  the  United  States  materially  affects  the 
internal  commerce  of  many  States,  and  yet  parties  have  been 
indicted  and  convicted  for  a  violation  of  its  proviaicms.     United 
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SMe$  r.  Famiam^  2  Blatoh.  628;  UniUd  8taU$  r.  Warrm^ 
4  McLean,  468;  VmUd  State$  t.  Taifhr,  B  id.  242. 

In  the  regulation  of  trade  with  the  Indian  tribes  the  aetiom 
of  the  law,  especiaUy  when  the  Constitution  was  adopted, 
was  chiefly  within  a  State ;  bat  the  coart  asserted  that  **  the 
power  of  Congress  comprehends  navigation  within  the  UmUi 
of  every  State  in  the  Union,  so  far  as  that  navigation  may  be 
in  any  manner  connected  with  commerce  with  foreign  nationSi 
or  among  the  several  States,  or  with  the  Indian  tribes.'*  Oib^ 
Un$  V.  Ogden^  9' Wheat.  1. 

In  this  connection  I  refer  to  United  Statee  v.  SoJUitif 
(8  Wall.  407)  and  United  3taU$  v.  FoHy4hree  Gallane  nf 
Whiikeg,  98  U.  8.  188. 

Congress  having  power  to  legislate  npon  the  snbject  of  trade- 
marks as  a  general  interest  of  commerce,  it  is  submitted  that 
the  legislation  of  Congress,  the  purpose  of  which  is  to  give 
them  uniform  protection  throughout  the  country,  is  consti- 
tutional, however  it  may  affect  the  internal  affairs  of  the 
States. 

If  it  be  insbted  by  the  defendants  that  the  act  by  its  terms 
can  also  be  applied  to  trade-marks  for  goods  not  intended  for 
inter-state  or  foreign  commerce,  the  reply  is,  that,  excluding 
from  operation  the  provisions  which  are  in  that  regard  objec- 
tionable, a  valid  enactment,  susceptible  of  being  enforced  in 
all  proper  cases,  may  remain.  Where  a  law  iphich  is  constitu- 
tional  under  certain  limitations  exceeds  them,  it  may  still  be 
operative  within  its  le^^timate  sphere,  and  be  void  only  for  the 


Mr.  Q-eorge  Saadly^  contra. 

Mb.  Justiob  MttJiIEH  delivered  the  opinion  of  the  court. 

The  three  cases  whose  titles  stand  at  the  head  of  this  opinion 
are  criminal  prosecutions  for  violations  of  what  is  known  as 
the  trade-mark  l^;blation  of  Congress.  The  first  two  are  in- 
dictments in  the  southern  district  of  New  York,  and  the  last  is 
an  information  in  the  southern  district  of  Ohio.  In  all  of  them 
the  judges  of  the  circuit  courts  in  which  they  are  pending  have 
certified  to  a  difference  of  opinion  on  what  is  substantially  the 
same  question ;  namely,  are  the  acts  of  Congress  on  the  subject 
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of  trade^narks  foanded  on  -any  rightful  Mithoritj  in  tbe  Con* 
stitntion  of  the  United  States? 

The  entire  legielatian  of  Congress  in  regard  to'  tnde-marlDB 
is  of  very  reoent  origin.  It  is  first  seeii  in  sects.  77  to  84,  in- 
clusive of  the  act  of  July  8, 1870,  entitled  **  An  Act  to  reriaei 
oonsolidate;  and  amend  the  statntes  relating  to  patents  and 
cc^yrights.'*  16  Stat  198.  The  part^of  ibis  act  relating  to 
trade-marks  is  embodied  in  chap.  2,  titTcO,  sects.  4987  to  4947, 
of  the  Revised  Statutes. 

It  is  sufficient  at  present  to  say  that  they  provide  for  the' 
registration  in  the  Patei^  Office  of  any  device  in  the  nature  of 
a  trade-mark  to  which  any  person  has  by  usage  estabHshed  an 
exclusive  right,  or  which  the  person  so  registering  intends  to 
appropriate  by  that  act  to  his  exclusive  use;  and  they  make 
the  wrongful  use  of  a  trade-mark,  so  registered,  by  any  other 
person,  without  the  owner*s  permulsion,  a  cause  of  action  in  a. 
civil  suit  for  damages.  Six  years  later  we  have  the  act  of 
Aug.  14,  1876  (19  Stat  141),  punishing  by  fine  and  impris- 
onment the  fraudulent  use,  sale,  and  counterfeiting  of  trade* 
marks  registered  in  pursuance  of  the  statutes  of  the  United 
States,  on  which  the  informations  and  indictments  are  founded 
in  the  cases  before  us. 

The  right  to  adopt  and  use  a  symbol  or  a  devic€tt6  distinguish 
the  goods  or  property  made  or  sold  by  the  person  whose  marie 
it  is,  to  the  exclusion  of  use  by  all  other  persons,  has  been  long 
recognized  by  the  common  law  and  the  chancery  courts  of 
England  and  of  this  country,  and  by  the  statntes  of  some  of 
tbe  States.  It  is  a  property  right  for  the  violation  of  which 
damages  may  be  recovered  in  an  action  at  law,  and  the  contin- 
ued violation  of  it  will  be  enjoined  by  a  court  of  equity,  with 
compensation  for  past  infringement  lliis  exclusive  right  was 
not  created  by  the  act  of  Congress,  and  does  not  now  depend 
upon  it  for  its  enforcement  The  whole  system  of  trade-mark 
property  and  the  civil  remedies  for  its  protection  existed  long 
anterior  to  that  act,  and  have  remained  in  full  force  since  its 
passage. 

These  propositions  are  so  well  understood  as  to  require  neither 
the  citation  of  authorities  nor  an  elaborate  argument  to  prove 
them. 
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As  the  iBTopertj  in  tnde-maiki  Mid  the  riglxt  to  their  ezdii- 
rire  QM  reel  on  the  laws  of  ibe  Stetat,  and,  like  the  great  body, 
of  tiie  xighti  of  peraon  and  of  property,  depend  on  them  for 
aeeozity  and  proteetion,  the  power  of  Congreaa  to  legialateon 
the  anbject,  to  eatabliah  the  oonditiona  on  whieh  theae  ri^bta 
ahall  be  enjoyed  and  egerdaed^  the  period  oL  their  duratioBt 
and  the  legal  remediea  for  their  enforoementi  if  anch  power 
exist  at  all,  mnat  be  fonnd  in  the  Oonatitatbn  of  the  United 
States,  which  is  the  sonroe  of  all  the  powers  that  Congress  can 
lawfully  exeroise. 

In  the  argoment  of  theae  oases  this  seems  to  be  conceded, 
and  the  adyooates  for  the  Talidity  of  the  acts  of  Congress  ooa 
this  sabject  point  to  two  claoses  of  the  Constitation,  in  one 
or.  in  both'  of  which,  as  they  asaert,  snffident  warrant  may  be 
fonnd  for  this  Isgiilation. 

The  first  of  these  is  the  eighth  clanse  of  sect  8  of  the  first 
article.  That  section,  manifestly  intended  to  be  an  enumera- 
tion of  the  powers  expressly  granted  to  Congreas,  and  idodhg 
with  the  declaration  of  a  rule  for  the  ascertainment  of  stlch 
powers  aa  are  neccanary  by  way  of  imfdicatton  to  carry  into 
iefficient  operation  tfaoae  expressly  giren,  aathbriifces  Coagreas, 
by  the  dense  referred  to,  ^  to  promote  the  progress  of  science 
and  nsefal  arts,  l^  securing  for  limited  times,  to  authors  and 
iuTentors,  the  exdusiTe  right  to  their  nflipectiTe  writings  and 
disco^ries.*' 

As  the  first  and  only  attempt  by  Congress  to  regulato  the 
right  i^trad6^mark$'U  to  be  fonnd  in  the  act  of  July  8, 1870, 
to  which  we  haTe  referred,  entitled  ^^  An  Act  to  rense,  consdi- 
date,  and  amend  the  statutea  relating' to  j>a<€i»tf  and  eopyri^Ate,'* 
terms  which  haye  long  since  become  technical^  as  referring,  the 
one  to  inyentiotts  and  the  other  to  the  writings  of  authors,  it 
is  a  reasonable  inference  that  this  part  of  the  statute  also  was, 
in  the  opinion  of  Congress,  an  exeiroise  of  the  power  found  in 
that  clanse  of  the  Constitution.  It  may  also  be  safely  assumed 
that  until  a  critical  examination  of  the  aubieot  in  tiie  courts 
bec«n.  neoemry,  it  w»  m«nly  if  Bot  wtoUy  to  thi.  cla««»  th.t 
the  adyocates  of  the  law  looked  for  its  support. 

Any  attempt,  howeyer,  to  identify  the  essential  character- 
istics of  a  trade*mark  with  inyentions  and  discoyeries  in  the 
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arts  and  sciences,  or  with  the  writings  of  authors,  will  show 
that  the  effort  is  sarronnded  with  insurmountable  difficulties. 

The  ordinary  trado-maric  has  no  neeessary  relation  to  inven- 
tion or  discoyery.  The  trade-mark  recognised  by  the  common 
law  is  generally  the  growth  of  a  considerable  period  of  use, 
rather  than  a  sudden  inrention.  It  is  often  the  result  of  acci- 
dent rather  than  design,  and  when  under  the  act  of  Congress 
it  is  sought  to  establish  it  by  registration,  neither  originality, 
inrention,  discovery,  science,  nor  art  is  in  any  way  essential  to 
the'  right  conferred  by  that  act.  If  we  should  endeavor  to 
classify  it  under  the  head  of  writings  of  authors,  the  objections 
are  equally  stroil^.  In  this,  as  in  regard  to  inventions,  origin- 
ality is  required.  And  while  tiiie  word  ufriitng$  may  be  liberally 
construed,  as  it  has  been,  to  include  original  designs  for  engrav- 
i^g^  prints,  &c.,  it  is  only  such  as  are  m^noZ,  and  are  founded 
in  the  creative  powers  of  the  mind.  The  writings  which  are 
to  be  protected  are  the  fnUU  of  intettecHuU  labors  embodied  in 
the  form  of  books,  prints,  engravings,  and  the  like.  The  trade- 
mark may  be,  and  generally  is,  the  adoption  of  something 
already  in  existence  as  the  distinctive  symbol  of  the  party  using 
it.  At  common  law  the  exclusive  right  to  it  grows  out  of  its 
use,  and  not  it9  mere  adoption.  By  the  act  of  Congress  this 
exclusive  right  attaches  uix)n  registration.  But  in  neither  case 
does  it  depend  upon  novelty,  invention,  discoveiy,  or  any  work 
of  the  brain.  It  r^uires  no  fancy  or  imagination,,  no  genius, 
no  laborious  thought.  It  is  simply  founded  on  priority  of  ap- 
propriation. We  look  in  vain  in  the  statute  for  any  other 
qualification  or  condition.  If  the  symbol,  however  plain,  sim- 
ple, old,  or  well-known,  has  been  first  appropriated  by  the 
claimant  as  his  distinctive  trade-mark,  be  may  by  registration 
secure  the  right  to  its  exdurive  use.  While  such  legislation 
may  be  a  judicious  aid  to  the  common  law  on  the  subject  of 
trade-marks,  and  may  be  within  the  competency  of  legislatures 
whose  general  powers  embrace  that  class  of  subjects,  we  are 
unable  to  see  any  such  power  in  the  constitutional  provision 
concerning  authors  and  inventors,  and  their  writings  and  dis- 
coveries. 

The  other  clause  of  the  Constitution  supposed  to  confer  the 
requisite  authority  on  Congress  is  the  thii'd  of  the  same  sectioUi 
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wludi,  iwd  in  eoBMetiott  widi  the  grantbg  clan^ 
^Tlie  CongnM  shall  haTt  poww  to  regnhle  ooiiiiii«roe  with 
ionig&  BtttioBai  and  among  the  aeferal  States,  and  with  the 
Indian  trihea." 

The  aigoBMnt  is  that  the  nseof  a  trade-mark— that  whieh 
ahme  gi^ves  it  any  Talne—- is  to  identi%  a  particnlar  etam  or 
^udity  of  goods  as  the  mannfsotore,  psodnoe,  or  propertj  ef 
the  person  who  pnts  them  in  the  gensral  maxket  for  sale ;  that 
the  sale  of  the  artiele  so  distingwished  is  eommeroe ;  that  the 
tmde*mar]c  is,  therefore,a  nsefnl  andralnable  aidor  instmment 
of  eommeroe,  and  its  regulation  by  Tirtne  of  the  blanse  belongs 
to  Crongrew,  and  that  the  aet  in  qnestion  is  a  lawful  exercise  of 
this  power* 

ETery  speeiss  of  pruperiy  which  is  the  subject  of  commerce, 
or  whieh  is  nsed  or  oTsn  emential  in  commerce,  is  not  broaght^ 
l^  this  clanse  within  the  control  of  Congress.  The  barrels 
and  casks,  the  bottles  and  boxee  in  which  alone  certain  articles 
of  eommeroe  are  kept- for  safety,  and  by  which  their  contents 
are  transferred  from  the  seller  to  the  bnyer,  do  not  thereby 
become  snbjects  of  congressional  legislation  more  than  other 
|HFoperty>  Nati^  t.  LfmMama^  8  How.  78:  In  Paul  t.  Fir- 
gimia  (8  Wall,  168),  this  court  held  that  a  policy  of  insurance 
made  l^  a  coxporation  of  one  State  on  property  situated  in  an- 
other, was  not  an  article  of  commerce,  and  did  notHX>me  within 
the  purview  of  the  clause  we  are  considering.  ^  They  are  net," 
says  the  court,  **  commodities  to  be  shipped  or  forwarded  from 
one  State  to  another,  and  then  put  up  for  sale.''  On  the  ottier. 
hand,  in  Mmy  t.  SUiU  of  California  (24  How.  169),  it  was 
held  that  a  stamp  dn^  imposed  l^  the  legislature  of  California 
on  bills  of  lading  f <Mr  gold  and  tSlyet  transported  from  any 
place  in  that  State  to  another  out  of  the  State,  was.fcwbiddini 
by  the  Constitution  of  the  United  States,  because  such  instru- 
ments  being  a  necessity  to  the  transaction  of  eommeroe,  the 
duty  was  a  tax  ujpon  exports. 

The  question,  therefore,  whether  the  trademark  bears  such 
a  relation  to  commerce  in  general  terms  as  to  bring  it  within 
congressional  control,  when  used  or  applied  to  the  dssses  of 
eommeroe  which  bXL  within  that  control  is  one  which,  in  the 
present  case,  we  propose  to  leaTS  undecided.    We  adopt  this 
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conrae  because  when  this  oonrt  is  ealled  on  in  the  ooozm  of 
the  administration  of  the  law  to  consider  whether  an  act  of 
Congress,  or  of  any  other  department  of  the  gafemment,  is 
within  the  constitutional  authority  of  that  department,  a  duo 
respect  for  a  co-ordinate  branch  ol  the  government  requires 
that  we  shall  decide  that  it  has  transoended  its  powers  only 
when  that  is  so  plain  that  we  cannot  avoid  the  duty. 

In  such  cases  it  Is  manifestly  the  dictate  of  wisdom  and  judi- 
cial propriety  to  decide  no  more  than  is  necessary  to  the  case 
in  hand.  '[Hiat  such  has  beea  the  uniform  course  of  this  court 
in  regard  to  statutes  passed  by  Congress  will  readily  appear  to 
any  one  who  will  consider  the  vast  amount  of  argument  pre* 
sented  to  us  assailing  them  as  unconstitutional,  and  he  will 
count,  as  he  may  do  on  his  fingers,  the  instances  in  which  this 
court  has  declared  an  act  of  Congress  void  for  want  of  consti* 
tutional  power. 

Gbyemed  by  this  view  of  our  duty^  we  proceed  to  remark 
that  a  glance  at  the  commerce  danse  of  the  Constitution  die- 
doses  at  once  what  has  been  often  the  subject  of  comment  in 
this  court  and  out  of  it,  that  the  power  of  r^guli^tion  there 
ccmferred  on  Congress  is  limited  to  commerce  with  foreign 
nations,  commerce  among  the  States,  and  commerce  with  the 
Indian  tribes.  While  bearing  in  mind  the  liberal  constructioni 
that  commerce  with  foreign  nations  means  commerce  Jbetween 
citizens  of  the  United  States  and  citizens  and  subjects  of  foreigB 
nations,  and  commerce  among  the  States  means  commerce  be- 
tween the  individiial  citizens  of  different  States,  there  still 
remains  a  very  large  amount  of  commerce,  perhaps  the  lai^gesti 
which,  being  trade  or  traffic  between  citizens  of  the  same  State, 
is  beyond  the  control  of  Congress. 

When,  therefore.  Congress  undertakes  to  enact  a  law,  which 
can  only  be  valid  as  a  regulation  of  commerce,  it  is  reasonable 
to  expect  to  find  on  the  face  of  the  law,  or  from  its  essential 
nature,  that  it  is  a  regulation  of  commerce  with  foreign  nations, 
or  among  the  several  States,  or  with  the  Indian  tribes.  If  not 
so  limited,  it  is  in  excess  of  the  power  of  Congress.  If  its  main 
purpose  be  to  establish  a  regulation  applicable  to  all  trade,  to 
commerce  at  all  points,  especially  if  it  be  apparent  that  it  is 
designed  to  govern  the  commerce  wholly  between  citizens  of 
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the  saiM  State,  it  is  obviooaly  Hkb  ezflvdie  oi  a  poww  not  oon- 
ilded  to  CongrMk 

We  find  no  reoognitkni  of  this  prinaple  in  the  chapter  on 
trade^narks  in  the  Rerised  Statatee.  We  would  natoxaHy 
look  fer  tfaiiln  the  deeeription  of  the  claae  of  petaone  who  are 
entitled  to  s^gieter  a  trade-mark,  or  in  ref erenee  to  the  goodi 
to  whieh  it  ehonld  be  applied.  If,  for  instance,  the  statuto 
described  persons  engaged  in  a  conuneroe  between  the  different 
States,  and  related  to  the  use  of  tnde^marks  in  such  oommeroe, 
it  woold  be  erident  that  Congress  beliered  it  was  acting  nnder 
the  oliyise  of  the  Constitotion  whieh  aathorises  it  .to  regakto 
oommeroe  among  the  States.  So  if,  when  the  trade-mark  has 
been  registered^  Congress  had  protected  its  ose  on  goods  sold 
by  a  pitiien  of  one  State  to  another,  or  by  a  dtisen  of  a  foreign 
Stete  to  a  dtiien  of  the  United  States,  it  wonld  be  seen  that 
Congress  was  at  least  intending  to  ezercito  the.  power  of  regn- 
lation  conferred  by  that  clause  of  the  ConstitatioBu  Bat  ne 
sack  idea  is  found  or  suggested  in  this  statote.  Ito  langnsge 
is :  **  Any  person  or  firm  domiciled  in  the  United  Stetes,  and 
any  corporation  created  by  the  United  Stetes,  or  of  any  State 
or  Territory  thereof,'*  or  any  person  residing  in  a  foreign  coun- 
try which  by  treaty  or  convention  affords  similar  priyileges  to 
onr  citizens,  may  by  registration  obtain  protection  for  his  trade- 
mark. Here  is  no  requir^nent  that  sudi  person'  shall  be  en- 
gaged in  the  kind  of  commerce  which  Congress  is  anthorized 
to  regulate.  It  is  a  general  declaration  that  anybody,  in  .the 
United  Stetes,  and  anybody  in  any  other  country  which  per- 
mite  us  to  do  the  like,  may,  by  registering  a  trade-mark,  haTe 
it  fully  protected.  So,  while  the  person  registering  is  required 
to  furnish  ^  a  stetement  of  the.  class  of  merchandise,  and  the 
particular  description  of  the  goods  comprised  in  such  class,  by 
which  the  trade*mark  has-been  or  is  intended  to  be  appropri- 
ated," there  is  no  hint  that  the  goods  are  to  be  transported 
from  one  State  to  another,  or  between  the  United  Stetes  and 
foreign  countries.  Sect.  4989  is  intended  to  impose  some 
restriction  upon  the  Commissioner  of  Patente  in  the  matter  of 
registration,  but  no  limitetion  is  suggested  in  regard  to  persons 
or  property  engaged  in  the  different  dssses  of  commerce  men- 
tioned'in  tiie  Constitotion.    The  remedies  proTided  by  the  art 
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when  ihe  tight  of  the  OTmer  of  the  registered  tnde-maik  is 
infringed,  are  not  confined  to  the  case  of  a  trade-mark  used  in 
foreign  or  inter-state  commerce. 

It  is  therefore  manifest  that  no  such  distinction  is  fonnd  in 
the  act,  but  that  its  broad  purpose  was  to  establish  a  uniTersal 
system  of  trade-mark  registration,  for  the  bjniefit  of  all  who  had 
already  used  a  trade-r^ark,  or  who  wished  to  adopt  one  in  the 
future,  without  regard  to  the  character  of  the  trade  to  wUoh 
it  was  to  be  applied  or  the  residence  of  the  owner,  with  the 
solitary  exception  thait  those  who  resided  in  foreign  countries 
which  extended  no  such  priyileges  to  us  were  exdnded  from 
them  here. 

It  has  been  suggested  that  if  Congress  has  power  to  regulate 
trade-marks  used  in  commerce  with  foreign  nations  and  among 
the  several  States,  these  statutes  shall  be  held  valid  in  that 
class  of  cases,  if  nc  further.  To  this  there  are  two  objections : 
First,  the  indictments  in  these  cases  do  not  show  that  the  trade- 
marks which  are  wrongfully  used  were  trade-marks  used  ill 
that  kind  of  commerce.  Secondly,  while  it  may  be  true  that 
When  one  part  of  a  statute  is  valid  and  constitutional,  and 
another  part  is  unconstitutional  and  void,  the  court  may  enforce 
the  valid  part  where  they  are  distinctly  separable  so  that  each 
can  stand  alone,  it  is  not  within  the  judicial  province  to  give 
to  the  words  used  by  Congress  a  narrower  meaning  than  they 
are  manifestly  intended  to  bear  in  order  that  crimes  may  be 
punished  which  are  not  described  in  language  that  brings  them 
within  the  constitutional  power  of  that  body.  This  precise 
point  was  decided  in  United  StaU9  v.  Bee^e^  92  U.  S.  214.  ^In 
that  case  Congress  had  passed  a  statute  punishing  election  offi- 
cers who  should  refuse  to  any  person  lawfully  entitled  to  do  so* 
the  right  to  cast  his  vote  at  an  election.  This  court  was  of 
the  opinion  that,  as  regiorded  the  section  of  the  statute  then 
under  consideration,  Congress  cpuld  only  punish  such  denial 
when  it  was  on  account  of  race,  color^  or  previous  condition  of 
servitude. 

It  was  urged,  however,  that  the  general  description  of  the 
offence  included  the  more  limited  one,  and  that  the  section  was 
valid  where  such  was  in  fact  the  caase  of  denial.  But  the 
court  said,  through  the  Chief  Justice :  **  We  are  not  able  to 
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«f]eot  a  part  wUeli  is  nnconttitiitional  and  retain  the  remainder, 
Lecanse  it  is  not  poaeible  to  separate  that  which  is  constitutional, 
if  there  be  any  snch,  from  that  which  is  not.  The  proposed 
effect  is  not  to  be  attained  by  striking  out  or  disregarding 
words  that  are  in  the  section,  but  by  inserting  those  that' are 
not  there  now.  Each  of  the  sections  must  stand  as  a  whole,  or 
fall  altogether.  The  language  is  plain.  There  is  no  room  for 
construction,  unless  it  be  as  to  the  effect  of  the  Constitution. 
The  question,  then,  to  be  determined  is,  whether  we  can  intro- 
duce words  of  limitation  into  a  penal  statute  so  as  lo  make  it 
specific,  when,,  as  expressed,  it  is  general  only.  •  •  •  To  limit 
this  statute  in  the  manner  now  asked  for  would  be  to  make  a 
new  law,  not  to  enforce  an  old  one.  This  is  no  part  of  our 
duty.'*  If  we  should,  in  the  case  before,  us,  undertake  to  make: 
by  judicial  construction  a  law  which  Congress  did  not  make, 
it  is  quite  probable  we  should  do  what,  if  the  matter  were  now 
before  that  body,  it  would  be  unwilling  to  do ;  namely,  make  a 
trade-mark  law  which  is  only  partial  in  its  operation,  and 
which  would  complicate  the  rights  which  parties  would  hold, 
in  some  instances  under  the  act  of  Congress,  and  in  others 
under  State  law.  Cooley,  Const.  Lim.  178, 179 ;  Camffumwealtk 
▼.  Hitchingt^  6  Gray  (Mass.),  482. 

In  what  we  have  here  said  we  wish  to  be  understood  as 
leaving  untouched  the  whole  question  of  the  treaty-making 
power -over  trade-marks,  and  of  the  duty  of  Congress  to  pass 
Any  laws  necessary  to  carry  treaties  into  effects 

While  we  have,  in  our  references  in  this  opinion  to  the. 
trade-mark  legislation  of  Congress,  had  mainly  in  view  the 
act  of  1870,  and  the  civil  remedy  whicn  that  act  provides,  it 
was  because  the  criminal  offences  described  in  the  act  of  1876 
arcs,  by  their  express  terms,  solely  referable  to  frauds,  counter^ 
feits,  and  unlawful  use  of  trade-marks  which  were  registered 
under  the  provisions  of  the  former  act.  If  that  act  is  unconsti- 
tutional, so  that  the  registration  under  it  confers  no  lawful 
light,  then  the  criminal  enactment  intended  to  protect  that 
right  &lls  with  it. 

The  questions  in  each  of  these  oases  being  an  inquiry  whether 
these  stetutes  can  be  upheld  in  whole  or  in  parti  as  valid  and 
constitutional,  must  be  answered  in  the  negative ;  and  it  will  be 

Bo  urt^d  to  the  proper  eircmi  oourto* 
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b  tiM  eourti  of  tiM.Uiilted  8tAttt»  tiM  uIqb  of  egallAbto  aad  ligil 
of  actioD  in  om  tiiik  to  foriilddeii  bj  the  Moond  Mellon  at  tiM  Pkooow  Aok  ol 
Max  8^  17»  (1  Btiit  976),  whk^  to  rabttMittonx  nm»eM  in  ioet  OlS,  lUr. 
Btot.  5»  hdd.  In  |i  cnio  idkiOT«d,  mid«r  tho  not  oif  Oongrcosrtp  tiM  CIronll 
Oonrt  from  a  ooofl  ol  TnM»  wh«t  radi  a  nnta  to^bj  tiM  Inwi  ol  Hint  Stslo^ 
nUowod* 

Ebbob  to  tlie  Cireiiit  Court  of  the  United  States  lor  the 
Ee8teni:Di8trict  of  Texas. 
The  facts  are  stated  in  the  opinioii  of  the  eoort. 

Jfr.  PAaf>  PAait>t  and  iff.  F.  iToZZett  PMU^ 
tiff  in  error. 
Mr.  Jame$  Lawndei^  eantra. 


Mb.  Jubtiob  Field  deliTered  the  opinion  of  the  oonrt 

This  soit  was  brought  by  the  pkintiff  in  a  district  court  of 
Texas  to  quiet  his  title  to  certain  real  property  situated  in 
GM^eston,  in  that  State.  On  application  of  the  defendant  it 
was  remoyed  to  the  Circuit  Court  of  the  United  States. 

The  petition,  which  is  the  first  pleading  in  a  suit  according 
to  the  practice  which  obtains  in  Texas,  sets  forth  that  the 
plaintiff  is  the  owner  of  the  premises ;  that  he  purchased  them 
of  one  Molsberger  and  wife,  in  June,  1874 ;  that  those  parties 
acquired  them  in  December,  1866,  and  had  subsequently,  until 
the  sale  to  the  plaintiff,  claimed  and  held  them  as  a  homestead ; 
that  in  April,  1867,  certain  parties  designated  as  Marsh,  Den- 
man,  &  Co.  recovered  judgment  against  Mokberger  in  the 
County  Court  of  GMreston  on  a  debt  contracted  in  1866, 
while  the  premises  constituted  the  homestead  of  himself  and 
family;  and  in  October,  1878,  under  an  execution  issued 
thereon,  the  premises  were  sold  by  the  sheriff  of  the  county  for 
the  sum  of  980  to  the  defendant,  HoUingsworth,  one  of  the 
members  of  that  firm,  and  to  him  the  sheriff  executed  a  deed 
of  the  premises,  which  has  been  recorded  in  the  county. 

The  petition  avers  that  this  deed  is  a  cloud  upon  the  title 
of  the  plaintiff,  and  prays  that  the  cloud  may  be  removed  and 
hb  title  quieted.    The  defendant  filed  in  the  Circuit  Court  an 
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answer  to  this  petituni,  in  which  he  admits  that  the  plaintiff 
was  in  possession  of  the  premises,  and  had  obtained  a  deed  of 
them  from  Molsherger  and  wife,  who  had  pnrohased  them  in 
1866,  bat  denies  that  thej  oonstitated  a  homestead  of  Mole- 
beiger  and  ^mily  eontinnonsly  from  that  time  nntil  the  alleged 
■ale  to  the  plaintiff^  or  that  tiiey  were  such  homestead  when 
the  sale  was  made  by  the  sheriff  to  hinu 

The  answer  then  avers  that  the  defendant  became  tiie  owner 
d  the  premiwes  by  his  pmchase ;  that  the  plaintiff  wrongfully 
withholds  the  possessbn  from  him,  and  the  rents  and  profits, 
which  are  of  the  Talne  <rf  §76  a  month.  He  therefore  prays 
that  the  title  may  be  declared  to  be  in  him,  and  that  he  may 
have  jndgmentfM  the  possession  of  the  premises  and  the  valae 
of  the  rents. 

These  pleadings  were  subsequently  amended  so  as  to  show 
the  Talne  of  the  property  and  the  amount  of  its  rents,  and  in 
some  other  particulars  not  material  to  the  question  now  pre- 
sented. 

The  esse  was  considered  by  counsel  and  treated  by  the  court 
as  an  action  at  law,  and  by  stipulation  made  at  die  Decem- 
ber Term  of  1876  the  partly  waiyed  a  jury  trial  and  sub- 
mitted ^  fte  matters  therein,  as  well  of  &cts  as  of  law,  to 
the  court*'  Hie  eyidence  was  then  heard;  and  at  a  subse- 
quent term  the  court  gaye  judgment  that  the  plaintiff  take 
nothing  by  his  action,  and  that  the  defendant  recoyer  the 
title  and  possession  of  the  property,  and  also  the  sum  of  8420, 
as  damages  for  its  use  and  occupation,  and  have  a  writ  of  pos- 
session. 

lliis  judgment  was  subsequently  yacated  and  a  rehearing 
granted,  when  a  motion  was  made  by  the  plaintiff  to  transfer 
the  cause,  it  being  one  seeking  equitable  relief,  from  the  law 
docket  of  the  court,  upon  the  ground  that  it  had  been  improyi- 
dently  placed  there  by  the  defendant,  to  the  chancery  docket,  to 
be  there  proceeded  with  according  to  the  rules  and  practice  of 
the  Circuit  Court  if  tting  in  chancery ;  and  also  a  motion  to  take 
from  the  files  of  the  court  so  much  of  the  answer  as  purported 
to  be  ^*  a  cross-suit,  reconyention  suit,  or  cross-bill,"  because 
the  court,  sitting  as  a  law  court,  had  no  jurisdiction  to  grant  in 
that  suit  the  relief  prayed  by  the  defendant.    These  motions 
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were  accompanied  wilih  a  petition  for  leaye  to  amend  the  bill 
of  complaint.  But  the  court  considering  that  the  case  was  on 
its  law  docket,  and  had  been  submitted  for  its  judgment, 
refused  to  sustain  the  motions.  In  disposing  of  them  it  ob- 
served that  it  was  a  court  both  of  law  and  equity,  and  had 
cognizance  of  both  kinds  of  cases ;  that  though  the  cause  was 
an  equity  cause,  the  court  had  cognizance  of  it,  and  the  ques- 
tion presented  was,  therefore,  simply  one  of  regularity  of  plead* 
ings  and  proceedings ;  that  the  parties  had  waived  all  matters 
of  mere  form  by  going  to  final  hearing  on  .the  merits  and  sub- 
mitting the  case  to  the  court,  and  that  their  substantial  rights 
had  not  been  violated  by  this  mode  of  proceeding.  The  court 
thereupon  heard  the  evidence  presented  by  the  parties,  which 
related  principally  to  the  point  whether  the  premises  had  been 
abandoned  as  a  homestead  at  the  time  of  the  sheriiBTs  sale  men- 
tioned in  the  pleadings ;  and  rendered  a  similar  judgment  to  that 
previously  entered.  The  case  is  brought  here  both  on  writ  of 
error  and  on  appeal^  the  plaintiff  adopting  both  modes  to  obvi- 
ate a  possible  objection,  which  otherwise  might  have  been 
taken  to  our  jurisdiction. 

There  would  be  great  force  in  the  observations  of  the  court 
below,  if  the  different  causes  of  action  presented  by  the  parties 
could,  by  the  usual  forms  of  proceeding,  either  at  law  or  in 
equity,  be  disposed  of  in  one  suit.  It  might  then  very  well  be 
said  that  as  by  stipulation  the  case  had  been  submitted  to  the 
covLYt  for  determination,  it  was  too  late  to  object  to  the  form 
of  the  proceedings.  If  it  was  an  equity  case,  then  it  was  prop- 
erly before  the  court ;  if  it  was  a  case  at  law,  a  juiy  having  been 
waived,  it  was  also  properly  there.  In  either  view,  the  relief 
warranted  by  the  facts  would  be  administered.  But  here  no 
such  disposition  could  be  made  of  the  case  presented  by  the 
petition  and  the  one  presented  by  the  answer.  The  first  is 
strictly  a  suit  in  equity  seeking  special  relief,  which  only  a 
court  of  chancery  Can  grant.  The  second  is  an  action  at  law 
for  the  recovery  of  real  property,  with  the  rents  and  profits. 
The  two  cases  are  entirely  different  in  their  nature,  and  can 
be  determined,  where  the  distinctions  between  legal  and  equi- 
table proceedings  are  maintained,  only  in  separate  suits.  In 
the  one  case,  if  the  allegations  of  the  plaintiff  be  sustained, 
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the  ]iidgm«nt  nmst  be  dadaratory  and  prohibitory,  adjadg* 
ing  that  the  deed  of  the  •heriff  to  the  defendant  bonstitatee 
a  oikmd  upon  his  title,  and  enjmning  the  defendant  from  aa- 
aerting.any  daim  to  the  premises  nnder  it  In  the  other 
ease,  if  the  defendant  establishes  his  ayerments,  the  judgment 
mnst  be  for  the  possession  of  the  prenuses  and  the  rent  and 
profits* 

In  the  Federal  oonrts  suoh  a  blendmg  of  eqnitable  and  legal 
causes  of  action  in  one  suit  is  not  permissible  nnder  the  Process 
Act  of  1792,  substantially  re-enacted  in  the  BcTised  Statutes, 
whicih  dedareatiiat  in  suits  in  equity,  in  the  Circuit  and  Dis- 
trict Courts  of  the  United  States,  the  forms  and  modes  of  pro- 
eeedingshall  be  according  to  the. principles,  rules,  and  usages 
which  belong  to  courts  of  equity.  1  Stat.  276,  sect.  2 ;  Rcf, 
StsS.,  sect.  918*.  This  requirement  has  always  been  held  ob- 
ligatory upon  parties  and  the  court  wheneyer  the  question 
has  beea  raised.  Tkampmm  y.  BaUroad  C<mptmie$^  6  WalL 
184.  A  party  who  claims  a  legi^  titie  must,  therefore,  pro- 
ceed at  law;  and  a  party  whose  titie  or  claim  is  an  equita- 
ble one*  must  follow  the  forms  and  rules  of  equity  proceedings 
as  prescribed  by.  this  court  under  the  authority  of  the  act  of 
Aug.  28, 1842.  5  Stat  618,  sect  6.  Hie  case  of  SambudcU 
y.  Toombi^  reported  in  the  18th  of  Wallace,  does  not  conflict 
with  this  yiew;  it  only  decides  that  the  Process  Act  of  1792 
does  not  extend  to  proceedings  in  the  courts  of  the  seyeral 
Territories,  which  may  be  regulated  by  their  respectiye  legis- 
latures. 

In  this  case  tb^re  is  nothing  in  the  answer  of  the  defendant 
which  would  render  it  good  as  a  eross^bill,  eyen  had  it  been 
drawn  in  due  form  and  filed  as  such  bill  by  leaye  of  the  court, 
for  it  seeks  lepil  and  not  equitable  relief.  Story,  Eq.  PL,  sect 
898. 

We  lure  of  opinion,  therefore,  that  the  court  below  should 
haye  granted  the  motions  of  the  plaintiff.  So  long  as  the  Pro- 
cess Act,  respecting  the  modes  and  forms  of  procedure  in  equity 
eases,  remains  in  force,  parties  haye  a  right  to  insist  that  its 
proyinons,  howeyer  yariant  from  the  practice  of  the  State 
courts,  or  open  to  objection,  shall  be  followed,  and  should  be 
permitted  to  recede  from  a  stipulation  waiying  them,  improyi- 
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denilj  made,  as  the  one  in  tfaia  ease  eyidently  iras,  at  any  time 
before  final  hearing  and  judgment. 

There  is  an  additional  reason  for  sending  the  ease  back, — that 
thii  evidence  as  to  the  abandonment  Of  the  homestead  of  the 
plaintifE  is  yery  unsatisfactory,  and  leaves  great  doabt  on  onr 
minds  -whether  the  condnsion  reached  by  the  conxt  below  on 
this  point  was  correct.  We  do  not  think  that  a  homestead  can 
be  considered  as  abandoned  because  occupied  by  tenants,  and 
the  owner  is  temporarily  residing  elsewhere.  According  to  the 
decisions  of  the  Supreme  Court  of  Texas,  it  would  appear  that, 
in  order  to  work  a  forfeiture  of  the  right  to  the  homestead,  the 
owner's  cessation  of  occupancy  must  be  with  an  intention  of 
total  relinquishment,  shown  by  clear  and  decisive  circumstances. 
The  trifling  sum  at  which  the  premises  were  suffered  to  be 
stnick  off  would  seem  to  indicate  that  at  the  sale  little  confi* 
dence  was  felt  in  the  validity  of  the  title  which  would  be  ac- 
quired. On  the  rehearing,  this  matter  will  receive  a  more  full 
and  careful  consideration. 

The  judgment  will  be  reversed,  and  thd  cause  remanded  with 
directions  to  the  court  below  to  allow  the  plaintiff  to  amend 
his  petition,  or  bill  of  complaint,  as  he  now  designates  it,  and 
to  strike  out  of  the  answer  of  the  defendant  his  prayer  for  the 
possession  of  the  premises  and  the  value  ol  the  rents  and  prof- 
its; and  it  is 

So  ard0r$d. 


BlOKEB  V.  POWSLL. 

Upon  a  bill  of  f oreclotnre  against  A.  aod  the  parties  to  whom,  after  mortgag'' 
log  the  land,  he  respectlTelj  conreyed  separate  parcels  thereof,  at  different 
times,  the  only  question  raised  was  as  to  the  order  in  which  the  coort  should 
direct  the  parcels  to  be  sold  to  satlsfjr  the  debt  Fh>m  the  decree  rendered 
June  6, 1876,  finding  the  sum  di^,  and  prescribing  such  order,  B.,  one  of  the 
defendants,  appealed.  The  decree  was  affirmed.  Thereupon  C.,  another  de* 
fendant,  filed  a  petition  below,  Majr  21, 1879,  for  leave  to  file  a  bill  vi  reriew 
for  alleged  errors  of  law,  being  the  same  at  those  passed  upon  by  this  court 
on  the  appeal,  and  for  newlj  discoTered  eridenoe;  but,  although  the  decree 
was  in  f uU  force,  he  neither  offered  to  pay  the  same  or  any  part  thereof,  nor 
alleged  any  reason  for  not  doing  so.  Hdd,  that  leave  to  file  the  bill  rested 
In  the  discretion  ol  the  court  below,  and  was  properly  refused. 


i 
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Affmal  from  ibe  Oiroidt  Court  of  the  United  States  lor  the 
NorihetB  DiBtriot  of  lUinoie. 

The  facts  ere  stated  in  the  opinion  of  the  court. 

Submitted  on  printed  aigmnents  by  Mr.  MelviUe  W.  FuiUr 
and  Mr.  W.  0.  Chmiy  for  the  appellanti  and  by  Mr.  Edward 
8.  JtAom,  Mr.  Jyiiiu  Ra$mUihai^  and  Mir.  A.  M.  Pene$  for  the 
appell< 


Mb.  CHlsr  JusTioa  Waitb  deUvered  the  opinion  of  the 
court. 

This  IB  an  appeal  from  an  order  of  the  Circnit  Conrt  reforing 
the  appellant  leare  to  file  a  bill  of  review  in  that  court  The 
&cts  are  as  follows :  — 

On  the  Stb  of  April,  1869,  one  H.  H.  Walker  mortgaged  to 
Powell,  the  appellee,  the  N.  E.  ^  of  the  S.  W.  I  sec.  6,  T.  88, 
N.  R.  14  B.,  forty  acres,  to  aeeare  a  note  for  $40,600,  payable 
twelve  months  after  date,  with  interest  at  the  rate  of  ten  per 
cent  per  annum.  The  land  was  afterwards  subdivided  into 
blocks,  and  sold  and  conveyed  at  different  times  to  different 
purchasers.  On  the  28d  of  July,  1874,  Powell  filed  a  bill 
in  equity  in  the  Circuit  Court  for  the  Northern  District  of 
Illinois  to  foreclose  this  mortgage,  making  all  persons  parties 
who  held  title  to  the  land  uncfer  conveyances  by  the  mor^ 
gagor.  Among  other  parties  were  the  appellant,  lUcker,  as 
owner  of  block  No.  14 ;  one  Orvis,  as  owner  of  the  south  one 
hundred  feet  of  block  No.  16 ;  and  Rogers,  Greenbaum,  &  Fore* 
man,  having  a  daim,  by  way  of  mortgage  or  deed  of  trust,  on 
the  north  two  hundred  and  one  feet  of  block  16.  Ridker, 
in  his  answer,  claimed  that  his  block  14  should  not  be  sold 
until  after  block  18  and  the  two  portions  of  block  16,  above 
described,  had  been  exhausted.  The  several  questions  pre- 
sented were  litigated  between  the  defendants,  there  being  no 
defence  as  against  Powell,  the  mortgagee ;  and  on  the  6th  of 
June,  1876,  a  decree  was  rendered  finding  due  him  the  sum 
of  $14,868.88,  and  establishing  his  lien  on  the  whole  forty 
acres,  but  directing  that  the  property  be  sold  in  the  follow- 
ing order,  to  wit :  1.  The  north  two  hundred  and  one  feet  of 
block  16,  subject  to  the  claim  thereon  of  Rogers,  Greenbaum, 
&  Foreman.    2.  The  south  one  hundred  feet  of  block  16. 
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8.  Block  14.  4.  The  interest  of  Rogers,  Greenbaum,  &  Fore* 
man  in  the  north  two  hundred  and  one  feet  of  blook  16.  The 
estate  of  Greenbaum  and  others  was  not  defined  in  the  decree, 
but  in  their  answer  it  was  described  as  a  deed  of  trust  to 
Rogers,  executed  by  one  S[inne7,  to  secure  a  note  of  912,000 
given  to  Samuel  J.  Walker,  bearing  date  Not.  26, 1872,  pay- 
able three  years  after  date,  with  interest  at  the  rate  of  eight 
per  cent  per  annum,  and  owned  by  Greenbaum  and  Foreman. 

From  this  decree  Orvis,  as  owner  of  the  south  one  hundred 
feet  of  block  16,  appealed  to  this  court,  and  the  case  was  dock- 
eted here  Sept.  28, 1876.  The  appeal  came  on  for  hearing  at 
the  last  term,  and  the  errors  assigned  were,  in  substance,  that 
block  18  and  the  north  two  hundred  and  one  feet  of  block  16, 
without  any  reservation  in  favor  of  Greenbaum  and  others, 
should  have  been  sold  before  the  south  one  hundred  feet  oi 
block  16.  Ricker  did  not  appeal,  but  he  appeared  by  counsel 
and  filed  a  brie!  on  the  hearing  of  the  appeal  of  Orvis.  Ear)/ 
in  the  term  the  decree  of  the  Circuit  Court  was  affirmed^  sq 
far  as  the  order  of  the  sale  was  concerned.  Orvu  t.  Powell^ 
98  U.  S.  176.  Later,  a  rehearing  was  granted  and  further 
arguments  filed,  but  on  the  second  hearing  the  same  decree  of 
affirmance  was  entered.  The  final  mandate  was  sent  down 
fi-om  here  May  16, 1879,  and  on  the  21st  of  the  same  month 
Ricker  petitioned  the  Circuit  Court  for  leave  to  file  a  bi}l  of 
review,  on  the  ground  of  errors  of  law  apparent  on  the  &oe 
of.  the  record,  and  which  are  the  same  as  those  presented  in 
this  court  on  the  appeal  of  Orvis ;  on  the  ground  of  fraud  and 
surprise  in  the  entry  of  the  original  decree,  he  having  been 
led  to  suppose  that  the  decree  would  be  entered  for  the  sale 
of  the  north  two  hundred  and  one  feet  of  block  16,*without 
any  reservation  in  favor  of  Greenbaum  and  others,  and  not 
knowing  that  any  thing  had  been  done  to  the  contrary  until 
he  got  the  printed  record  in  December,  1877,  or  January, 
1878,  when  it  was  too  late  for  him  to  appeal;  and  also  on  the 
gi-ound  of  having  discovered,  since  the  original  decree,  evidence 
to  show  that  when  he,  Ricker,  bought  block  14,  the  mortgagor 
was  the  owner  of  the  note  now  held  by  Ghreenbaum  and  Fore* 
man,  and  that  he  did  not  transfer  it  until  September  or  Octo- 
ber, 1878,  and  then  only  as  collateral  security  for  an  antecedent 
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dtbt  w hieh  b*  owed  of  99,000  or  •9,600.  No  offer  wm  made 
to  perform  the  decree,  so  far  m  Powell  was  ooncemed,  and  the 
deeree  itMlf  atiU  remaiiis  imsaliified. 

Upon  this  showing  the  Ciroait  Court  refused  leaTe  to  file 
the  bill  of  roTiew,  and  this  appeal  from  that  refusal  has  been 
taken. 

Without  intending  to  deeide  that  an  appeal  will  lie  to  this 
eoart  from  an  order  of  the  Circuit  Court  refusing  leaye  to  file 
a  bill  of  roTiew  for  newly  disoovered  matter,  we  are  satisfied 
the  refusal  in  this  case  was  right.  There  is  no  dispute  with 
Powell  either  as  to  the  amount  due  him  or  as  to  his  right  to 
have  the  imortgaged  property  sold.  The  only  controyeisies  in 
the  case  are  between  the  defendants  as  to  the  order  in  which 
their  respective  interests  in  the  property  shall  be  subjected. 
In  these  controversies  Powell  has  no  concern.  His  security 
is  ample,  and  it  is  of  no  importance  how  he  gets  the  money, 
which  is  his  due,  provided  he  gets  it.  He  has  already  been 
kept  out  of  it  nearly  five  years  because  of  the  disputes  between 
the  different  parties  in  interest  as  to  their  rights  as  between 
themselves.  The  delay  thus  fiar  he  has  been  compelled  to 
submit  to,  becanise  the  parties  were  entitled  to  what  was  done 
as  a  matter  of  right.  Now,'  however,  they  are  asking  a  favor, 
for  a  bill  of  review  on  the  ground  of  newly  discovered  mat- 
ter can  only  be  filed  on  special  leave,  which  depends  on  the 
sound  discretion  of  the  court  to  w^ich  the  application  is  made. 
Thomas  v.  Baryne^s  Seir$^  10  Wheat.  146 ;  Bubber  dnnpany  v. 
Chodyear,  9  Wall.  806;  Story,  Eq.  PI.  421<?;  2  Daniell,  Ch. 
Pr.  (4ih  ed.)  1677.  **  It  may  be  refused,  although  the  facts, 
if  admitted,  would  change  the  decree,  when  the  coiirt,  look- 
ing to  all  the  circumstances,  shall  jdeem  it  productive  of  mis- 
chief to  innocent  parties,  or  for  any  other  cause,  unadvisable.** 
Story,  Eq.  PL,  sect.  417 ;  Ortgg$  v.  Gear^  8  IlL  2. 

As  the  decree  stands,  a  very  considerable  portion  of  the 
mortgaged  property  must  be  sold  before  that  of  Richer  can 
be  reached.  If  that  sells  for  enoi:^h  to  pay  the  debt,  the 
bill  of  review  would  be  unnecessary.  What  it  actially  is 
worth,  or  what  it  will  be  likely  to  bring  at  the  sale,  no- 
where appears. 

The  rule  is  well  settled,  subject,  however,  to  some  ezcep 
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tionB,  that  ^  before  a  bill  of  leTiew  .  •  .  can  be  filed  the  dfMonee 
must  be  first  obeyed  and  performed.  •  •  •  Thus,  if  money  is 
directed  to  be  paid,  it  ought  to  be  paid  before  the  bill  of  review 
is  filed ;  though  it  may  afterwards  be  ordered  to  be  refunded/* 
2  Dan.  Ch.  Pr.  (4th  ed.)  1682 ;  Story,  Eq.  PL,  sect  406.  Chan- 
cellor Kent  thus  states  the  rule  and  the  reason  of  it  in  Wiur 
r.  BlaeUjf,  2  Johns.  Ch.  488:  ^In  the  first  place,  the  party 
asking  for  a  bill  of  review  must  generally  show  that  he  has 
performed  the  decree ;  especially  if  it  be  •  •  •  a  decree  for  the 
payment  of  money,  and  he  must  likewiBC  pay  the  costs,  and 
nothing  will  excuse  the  party  from  this  duty  but  evidence  of 
his  inability  to  perform  it  WUl%am$  r.  Melliiht  1  Vem.  117 ; 
Fitton  V.  Mae€ie$field,  id,  264 ;  Cooper,  Eq.  PI.  90;  Note  to 
Bishop  qf  Durham  v.  LiddeU,  2  Bro.  P.  C.  68.  This  appears 
to  be  a  settled  rule,  laid  down  both  in  the  ancient  and  modem 
books ;  but  the  petitioners  have  paid  no  attention  to  this  rule, 
for  there  is  no  offer  to  perform  any  part  of  the  decree  or  even 
to  bring  the  money  into  court,  or  any  pretext  of  poverty,  want 
of  assets,  or  other  inability  to  do  it  There  is  wisdom  in  the 
establishment  of  such  a  provision,  and  it  ought  to  be  duly  en* 
forced.  Its  object  is  to  prevent  abuse  in  the  administration 
of  justice,  by  filing  of  bills  of  review  for  delay  and  vexation, 
or  otherwiBe  protracting  the  litigation,  to  the  discouragement 
and  distress  of  the  adverse  party.*'  These  words  of  this  learned 
chancellor  are  peculiarly  applicable  to  the  facts  of  this  case. 
The  decree,  so  &r  as  Powell  is  concerned,  is  for  money,  and 
that  it  be  paid  to  him.  There  is  no  pretence  of  any  perform- 
ance of  this  decree,  or  any  offer  to  perform.  The  money  U  all 
due,  and  ought  to  be  paid.  The  effort  on  the  pari  of  Bicker 
is  to  increase  the  liability  of  the  first  piece  of  property  to  be 
sol jEft  not  with  any  view  to  protect  the  interests  of  Powell,  but 
onl^  his  own.  Orvis,  whose  property  stands  second  in  the 
ovAb^'  of  sale,  is  in  no  position'  now  to  insist  that  .the  interest 
of  Greenbaum  and  Foreman  should  be  sold  before  his  property, 
bfcause  that  question  ^as  settled  here  on  his  appeal.  The 
dispute  now  is  between  Greenbaum  and  Foreman  and  Ricker 
as  to  whether  {heir  property  or  his  should  be  sold  first.  The 
true  way  is  to  let  the  sale  go  on  according  to  the  detiree  until 
the  property  of  Ricker  is  reached.    Then  let  him  -pay  Powell 
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ifatt  balanm'TOiudiiiiig  dae,  and,  if  lie  ehooiet  and  ean  get  the 
neoeBttzy  leare,^  his  bOl  •of  teriew  to  xerene  that  park  of 
the  decree  irhioh  pnta  the  sale  of  the  intezett  of  Greenbaam 
and  Foreiiiaii  after  his,  and  tiiereby  chai^  what  he  may  be 
compelled  to  pay  on  them  instead  of  himselL  He  makes  no 
each  olf er  in  his  bill,  and  fails  entirely  to  (^tc  any  reason  why 
he  does  not  dearfy,  under  these  drcomstanoes,  he  was  not 
entitled  to  the  leave  he  asiked,  and  his  petition  was  properly 

It  is  contended,  howerer,  that  the  r^t  to  file  a  bill  of  re- 
Tiew  can  only  be  denied  when  the  bill  is  iqi  newly  disooyered 
matter  dUm$f  and  that  as  this  bill  is  for  errors  of  law,  as  well 
as  newly  discovered  matter,  tiie  refusal  of  leaTC  was  aqniyalent 
to  the  denial  of  a  strict  legal  right,  which  did  not  in  any  man- 
ner depend  on  the  discretion  of  the  coort  The  proposition 
may,  with  eqnal  propriety,  be  stated  the  other  way,  to  wit, 
that  the  right  to  file  a  bill  of  reriew  withoat  leaye  exists  only 
when  the  bill  is  brought  for  error  of  law  alone,  and  as  this  bill 
is  for  newly  discovered  matter  as  well  as  error  of  law,  it  can 
only  be  filed  on  leave,  which  rests  in  the  soond  discretion  of 
the  court.  The  application  was  for  leave  to  file  the  bill  as  a 
whole,  and  not  in  parts ;  and  if  as  a  whole  it  required  leave,  tiie 
part  which,  if  it  stood  alone,  could  be  put  on  file  without,  must 
stand  or  fall  with  the  incumbrances  that  have  been  attached  to 
it.  This  bill,  as  a  whole^  could  only  be  filed  with  leave,  and 
consequently  as  Richer  has,  by  tiie  form  of  proceedings  adopted, 
voluntarily  waived  his  strict  legal  right  to  file  for  errors  of  law 
without  leave,  he  must  abide^Jie  rules  applicable  to  cases  where 
leave  is  required. 

As  to  the  errors  of  law  assigned,  the  bill  is  evidently  bad, 
because  the  decree  was  rendered  more  than  two  years  before 
the  petition  for  leave  to  file  was  presented  (^Thoma$  v.  Sarvie*$ 
Seir$j  9upra) ;  but  there  is  nothing  now  to  prevent  Richer  from 
asking  leave  to  file  another  bill  for  the  newly  discovered  mat- 
ter, if  he  performs  the  decree  as  to  PowelL  Or  he  may  wait 
until  the  property  has  been  sold,  which  by  the  decree  must  be 
subjected  before  his,  and  then,  on  paying  the  balance  remain- 
ing due,  apply  for  leave  to  bring^in  the  newly  discovered  evi- 
dence against  Greenbaum  imd  Foreman,  and  have  their  rights 
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determined  according  to  the  facts  as  they  shall  tfaos  be  made 

to  appear.     But  however  that  may  be,  upon  the  application 

as  made  below  the  leave  was  properly  refused,  and  the  decree 

to  that  effect  is  conseqaently 

4ffirmed. 


Blastio  Fabbiob  Compaht  v.  Skobl 

1.  Where  let^en-pateot  expired  before  the  final  detefudnatloa  of  tbe  enlt  bnwiclit 
bj  the  patentee  oomplainiBg  of  the  faifiingeinent  of  them,  and  prajing  for 
an  injanctlon  and  an  aooonn(»  and  the  oonrt  below,  by  ite  decree,  instaine4 
their  raliditj  and  awarded  him  ooele,  but  neither  damagea  nor  plofiti,  wad 
flie  defendant  appealed,  thie  court,  at  the  only  qneitioii  now  inTolTed  ie  that- 
of  costs,  affirms  the  decree  withont  examining  the  merits. 

a.  Where  such  letters  had  been  reissued  in  separate  ddTisSoas,  and  the  patentee 
lllod  in  the  Patent  OiBoe  a  disclaimer  in  regard  to  one  of  them,  afM 
bringing  a  snit  for  the  infringement  of  tiie  others,  the  ralidl^  of  whieh 
was  sustained,  and  the  fact  of  infringement  found  hj  the  court  below,— 
Held,  that  sect  4828,  Rot.  Stat^  has  no  application  to  the  case,  and  that  he 
is  entitled  to  costs. 

Appeal  from  the  Circait  Court  of  tiie  United  States  for  the 
District  of  Massachusetts. 

This  is  a  bill  in  equity,  filed  Nov.  19, 1868,  by  William  Smith 
against  the  Glendale  Elastic  Fabrics  Company,  wherein  he 
alleges  that  he  is  the  original  and  first  inyentor  of  certain  new 
and  useful  improvements  in  corded  and  elastic  fabrics,  for  whid 
letters-patent  of  the  United  States  No.  9658,  dated  April  6, 
1853,  were,  in  due  form,  issued  to  him ;  that  the  letters,  after 
tliey  Avcre  extended,  March  28,  186T,  for  seren  years,  were 
finally  reissued  in  three  parts,  —  reissue  No.  2848^  Jan.  14, 
1868,  division  A,  for  improvements  in  weaving ;  reissue  8014, 
June  80, 1868,  division  B,  for  improvements  in  woven  fabrics ; 
and  reissue  No.  2844,  Jan.  14, 1868,  division  C,  for  improve- 
ments in  looms  for  weaving ;  that  the  company  has  infringed 
the  rights  secured  to  him  by  divisions  A  and  C.  He  therefore 
prays  for  an  injunction  and  an  account. 

The  company  denies  the  allegations  of  the  bill  as  to  novelty 
and  infringement,  and  claims  that  the  reissues. were  illegal. 
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BnuOt  Jaa.  22, 1870,  filed  in  the  Patoit  Office  a  diMkimer 
allepng  diet  tbf  qpedficetfons  end  claims  of  diyision  B  are  too 
bfoad,  and  indade  that  whereof  he  is  not  the  inyentor. 

The  court  beloir,  on  the  cause  being  set  down  for  hearing, 
adjudged  that  the  letters  as  reissued  in  diTision  A  and  divi- 
sion C  were  valid;  that  Smith  was  the  original  and  finit  in- 
Tentoi^of  the  improvements  therein  described ;  that  he  recover 
of  the  company  the  pr^ts  received  or  made  by  it  from  the 
use,  manufacture,  or  sale  of  the  patented  improvement ;  that 
a  master  tAe  and  report  an  account  of  such  profits ;  and  that 
an  iDJunction  be  awarded. 

The  master  reported  that  the  company  had  made  no  profits, 
and  the  court,  Jan,  27, 1876,  passed  a  decree  against  the  com- 
pany for  costs  of  snik.    The  company  thereupon  appealed. 

Mr.  B0f^aifiin  JDeus  for  the  appellants 
Mr.  B.  P.  Lowe  for  the  appellee. 

Mb.  CHoar  Jubudb  Waixi  deliver^  the  opinion  of  the 
court. 

For  all  practical  purposes,  exoept  costs,  the  appellant  was 
successful  in  the  court  below.  While  the  vididity  of  the  ap- 
pellee's patent  was  sustained,  it  was  a  fruitless  victory  to  him, 
because  the  patent  expired  before  the  determination  of  the 
suit,  and  the  court  found  that  he  was  not  entitled  to  recover 
from  the  appellant  either  profits  or  damages.  As  the  decree 
stands,  it  sustains  an  expired  patent,  and  does  no  more.  When 
it  was  rendered  against  him,  the  appellant  was  left  bt  liberty  to 
use  the  pat-ented  machine  in  any  way  he  chose,  and  he  has  not 
been  required  to  pay  any  thing  for  Uie  use  he  made  of  it  while 
the  patent  was  in  force.  The  appeal,  therefore,  presents  only 
a  moot  case  except  as  to  costs. 

We  think  the  disclaimer  as  to  the  reissued  patent,  division 
B,  had  no  effect  on  the  costs  in  this  case,  because  the  question 
presented  for  decision  was  whether,  notwithstanding  that  dis- 
claimer, the  other  divisions  of  the  reissue  should  be  sustained. 
The  statute  as  to  costs  after  a  disclaimer  (Rev.  Stat.,  sect. 
4922),  therefore,  h^  no  application  to  this  suit,  and  the  appeal 
is  practically  reduced  to  the  single  question  whether,  if  the 
decree  below  should  be  reversed,  the  appellee  ought  to  have 
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costs  in  that  court,  and,  if  so,  bow  mncli.  No  appeal  lies 
from  a  mere  decree  respecting  costs  and  erpenses.  Canter 
T.  The  American  and  Ocean  hiiuranet  Oompaniee^  8  Pet  807. 
As  this  case  comes  within  tlie  reason  of  that  role,  we  affirm 
the  decree  below  without  ^-rMnining  the  merits. 

Ifecree  eiffirmed 


Railroad  CSoxpakt  v.  Tbook. 

Whnt  a  Jndgmkal  for  the  reetifgrj  of  iiioiiqr»  siBrmed  in  fhe  Snpreois  Ooiarl 
of  tbt  Dittriot  of  Cohimbift,  to  brouglil  bort  for  ro^zsinfaiatioa,  tlis  smovit 
tiMieof,  withoBi  adding  Intsrast  or  oottt,  dettrmiiMt  the  Taint  of  "tho  natlw 
in  dtopate^"  imdir  «ho  set  of  Fob.  V^  1879  (SO  8tst  8S0),  sad,  if  It  do«  not 
exceed  tS|600,  tlito  oonrl  hae  no  Jnztodledoa. 

Monoir  to  dismiss  a  writ  of  error  to  the  Supreme  Court  of 
the  DiBtriot  of  Columbia. 

Trook,  in  an  action  in  the  court  below  against  tlie  Baltimore 
and  Potomac  Railroad  Company,  recoTCred  judgment,  Feb.  19, 
1877,  for  94,000  and  costs  of  suit.  A  motion  for  a  new  trial  was 
then  made  on  exceptions  taken  during  the  progress  of  the  cause, 
and  on  account  of  ezcessiye  damages.  Trook  entered  a  remit- 
titur  of  91,t500,  alnd  the  judgment- was  ultimately  affirmed  at  a 
hearing  in  general  term.  The  company  then  removed  tiie  case 
here  by  writ  of  error,  which  Trook  moves  to  dismiss,  on  tibe 
ground  that  this  cdurt,  undclt  the  act  of  Feb.  25, 1879  (20  Stat. 
820),  has  no  juriadiction,  as  the  ^^  matter  in  dispute  exclusive 
of  costs  *'  does  not  exceed  ^  the  value  of  92,500.'* 

Mr.  Jamee  (7.  Payne  in  support  of  the  motion. 
Mr.  Enoch  TcUen^  contra. 


Mr.  Chdef  SxjBtion  Waub  delivered  tile  opinion  of  the 
court. 

In  cases  brought  here  by  tmt  of  errot  fg^  the  re-examim^. 
tiou  of  judgments  of  ^rmanqe  in  the  Supreme  Court  of  the 
District  of  Colombia,  the  'value  6f  the  matter  in  dispute  is 
determined  by  the  judgment  affirmed  without  adding  interest 
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or  eortB.  The  jndguMiit  in  this  ease,  after  the  11,600  had 
been  remitted  to  avoid  a  new  trial,  did  not  ezoeed  9S,600. 
Sneh  being  the  ease,  under  the  rale  established  in  JZeOreMl 
Campang  r.  Ormt  (98  U.  S.  898),  oar  jnrisdietion  has  been 
taken  away. 

The  motion  to  dismiss  .will  .be  granted,  eaoh  party  to  paj 
Us  own  oosts ;  and  it  is 


Lanbdacb  v.  Dastiblb. 

A  wttlcr  iipoB  imwiffcyed  pobUe  binds  in  OtUfcviiiSy  wlio  iM  ao  dMlHatoty 
•totameiit  after  ths  retim  of  the  plat  of  tht  rarr^  to  the  proper  looil  Isa^ 
oOoe,  oonld  not*  uder  the  act  of  Hiieh  9, 1868  ( 10  Stmt  SM),  soqsbe  Iqr  hie 
eettlesMiil  a  right  of  pie'eiiiptloii* 

Bbbob  to  the  SnpEene  Comrt  of  the  State  of  Califcnnia. 
The*  facts  and  the  assignment  of  errors  are  stated  in  the 
opinion  of  the  coart. 

Ifi*.  Rodney  Ma$<m  for  the  plaintiff  in  error. 

Mr.  W.  W.  Oop€  and  Mr.  Walter  Van  Z>]fk0^  contra. 


Mb.  Justiob  Olttfobd  deUyered  the  opinion  of  the  ooart. 

Pre-emption  rights  of  the  kind  in  oontroTersy  are  regulated 
by  the  act  of  March  8,  1868  (:10  Stat.  244),  from  which  it 
appears  that  nssnrTeyed  as  well  as  surveyed  lands,  not  ex- 
empted by  the  same  act,  are  subject  to  the  pre-emption  laws, 
with  all  the  exceptions,  conditions,  and  limitations  expressed 
in  such,  unless  otherwise  herein  provided.  Provision  i/$  also 
made  for  the  appointment  of  a  surveyor-general  and  of  a  regis- 
ter and  receiver,  with  tiie  same  powers  and  duties  as  conferred 
and  prescribed  under  the  prior  pre-emption  laws.  Official  sur- 
veys were  to  be  made,  and  the  same  section  which  gives  the 
right  to  pre-empt  the  lands  provides  that,  where  unsurveyed 
lands  are  claimed,  the  usual  notice  of  such  claim  shall  be  filed 
within  three  months  after  the  returns  of  the  plats  of  surveys 
to  the  land-office. 

Proceedings  in  the  nature  of  an  action  of  ejectment  were 
voito  z.  8 
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instituted  by  the  plaintiff  to  reooyer  certain  lands  aitnated  in 
Humboldt  County,  California,  and  damages  for  their  detention. 
Service  was  made ;  and  the  defendant  appeared  and  filed  what 
is  called  in  the  State  practice  an  answer  and  cross-complaint, 
in  which  he  admits  possession,  but  denies  that  it  is  wrongful^ 
and  sets  np  a  pre-emption  title  to  the  lands. 

Complete  title  to  the  lands  is  claimed  by  the  plaintiff  under 
a  patent  from  the  United  States,  issued  to  him  as  a  pre-emptor. 
On  the  other  hand,  the  defendant  claims  that  he  was  justly  and 
Iqrally  entitled  to  the  patent,  which  was  wrongfully  issued  to 
the  plaintiff ;  and  the  object  of  the  cross-complaint  is  to  establish 
a  trust  in  favor  of  the  defendant,  and  to  compel  the  plaintiff  to 
conyey  the  lands  to  the  defendant. 

Every  allegation  of  the  cross-comphdnt  being  denied  by  the 
plaintiff,  he  demurred  to  the  same,  and  showed  for  cause  as 
follows :  1.  That  it  does  not  appear  by  the  allegation  of  the 
same  that  the  defendant  filed  the  required  notice  of  his  claim 
in  the  land-office  for  the  district  within  three  months  after 
the  plats  of  the  surrey  of  the  lands  were  returned  to  the  said 
land-office.  2.  That  it  appears  that  all  the  matters  in  oontro- 
▼ersy  had  previously  been  determined  and  adjudicated  by  a 
competent  tribunal  in  an  issue  respecting  the  title  to  the  same 
property  between  the  same  parties.  8.  That  it  does  not  ap- 
pear that  the  defendant  ever  made  the  proof  required  by  law 
before  the  register  and  receiver  of  the  land-offices,  prior  to  the 
day  appointed  for  the  commencement  of  the  sale  of  the  land. 
4.  Because  the  cros»«omplaint  shows  that  the  defendant  did 
not  in  person  occupy  the  land  for  nearly  a  year  before  the  cross- 
complaint  was  filed. 

Hearing  was  had ;  and  the  court  of  original  jurisdiction  sus- 
tained the  demurrer  and  rendered  judgment  for  the  plaintiff, 
which,  on  appeal,  was  affirmed  by  the  Supreme  Court  Qeing 
dissatisfied  with  the  judgment,  the  defendant  sued  out  a  writ  of 
error,  and  remoyed  the  cause  into  this  court 

£rt*or8  assigned  here  are  as  follows :  1.  That  the  court  below 
erred  in  sustaining  the  demurrer  to  the  cross-con^plcunt  2.  That 
the  court  erred  in  affirming  the  judgment  of  the  subordinate 
State  court.  3.  That  the  court  erred  in  holding  that  the  de- 
clai-atory  statement  of  the  defendant  was  a  nullity  because  it 
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was  filed  before  tiie  plats  of  soryey  were  retomed  into  the  land- 
office  by  the  sanreyor|^eral« 

Snfficieiit  appeals  to  show  that  the  land  was  unsarreyedf  and 
that  the  plaintiff  made  entry  and  settlement  of  the  land  in  con- 
trOTersy  on  the  first  day  of  Noyember*  1858,  before  the  plats  of 
sonrey  were  made ;  that  the  defendant  made  entry  and  settle- 
ment on  the  same  qoarter^ection  the  22d  of  Febmary,  1854, 
the  land  being  still  unsarreyed.  Nothing  is  exhibited  in  the 
record  to  enable  the  oonrt  to  ascertain  the  precise  date  of  the 
sarrey,  bat  it  appears  that  the  defendant  filed  his  notice  of 
daim  or  declaratory  statement  prior  to  the  return  of  the  plats 
of  soryey  to  the  local  land-office,  the  record  showing,  that  the 
declaratory  statement  of  the  defendant  was  filed  on  the  twenti- 
eth  day  of  Febraaryi  1856,  and  that  the  plats  of  the  snryeys  o( 
the  land  were  not  returned  into  the  local  hmd^efflce  until  the 
26th  of  April  following. 

Congress  has  proyided  that  where  unsuryeyed  lands  in  that 
State  are  claimed  by  pre-emption,  the  usual  notice  of  suek 
claim  shall  be  filed  within  three  months  after  the  retuni  of 
plats  of  sunreys  to  the  land-officer,  and  proof  and  payment 
shall  be  made  prior  to  the  day  appointed  by  tiie  President's 
proclamation  for  the  commencement  of  the  sale,  including 
such  lands. 

Declaratory  statements  under  the  origioal  act  might  be  made 
within  three  months  after  the  return  of  the  plats  of  suryeys  to 
the  local  land-offices,  and  it  was  .effectual  as  a  step  to  secure 
the  right,  if  it  was  made  within  one  year  from  the  passage  of 
the  act,  which  last  proyision  was  amended  by  a  subsequent'act, 
and  extended  to  settlements  made  prior  to  and  within  two  years 
after  the  passa^  of  the  amendatory  act.    12  Stat.  410. 

Dae  settlement  of  the  quarter-section  in  controyersy  was 
made  by  the  plaintiff  more  than  four  months  before  the  defend- 
ant entered  upon  it  and  commenced  his  settlement,  but  he  did 
not  file  the  usual  notice  of  claim  or  declaratory  statement  until 
the  11th  of  October,  1858,  more  than  two  years  after  the 
amendatory  act  went  into  operation.  Authority  to  file  such 
a  declaratory  statement  within  three  months  after  the  plats  of 
suryey  are  returned  into  the  local  land-offices  is  expressly  giyen 
by  the  act  of  Congress,  but  there  is  no  authority  giyen  to  file 
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before  that  time ;  from  wUcb  it  appears  tliat  tiie  dedaratorj 
statement  filed  by  the  defendant  was  premature.  Attention 
to  that  subject  was  called  on  the  trial  of  the  case  in  the  court 
below,  and  the  Supreme  Court  of  the  State  held  that  the  state- 
ment of  the  defendant,  inasmuch  as  it  was  filed  without 
authority  of  law,  was  a  nullity,  and  tiiis  court  adopts  that  con« 
dosion  as  correct. 

System  and  order  are  essential  in  administering  the  land* 
offices,  and  if  a  party  may  anticipate  the  time  for  such  an  act 
as  prescribed  by  law  for  two  months,  it  is  not  percttTed  why 
he  may  not  for  two  years,  or  eren  for  a  longer  period,  which 
would  necessarily  introduce  confusion,  uncertainty,  and  irregu- 
larity of  practice  in  the  local  offices  of  the  Land  Department. 
For  these  reasons  the  court  ii  of  the  opinion  that  the  declara- 
tory statement  filed  by  the  defendant  is  inoperatire  and  with- 
out any  legal  effect.  DanieU  t.  LcaudaU^  48  Cal.  41 ;  1  Lester^s 
Land  Laws,  400 ;  Copp's  Land  Laws,  420. 

He  filed  his  declaratory  statement  more  than  two  months 
before  the  return  of  the  plats  of  surrey,  and  in  direct  fiolation 
of  tiie  law  upon  the  subject,  which  required  it  to  be  filed  within 
three  months  after  such  return,  as  appears  from  the  explicit 
langaage  of  the  act ;  nor  can  the  court  relieve  the  defendant 
from  the  consequences  of  his  failure  to  comply  with  the  express 
reqairement. 

Opposed  to  that  is  the  suggestion  that  the  statement  remained 
in  the  local  land-office  when  the  plats  of  surrey  were  returned 
there ;  but  that  circumstance  will  not  remoTe  tiie  difficulty,  as 
it  was  made  and  filed  without  authority  of  law,  and  was  in  every 
sense  an  unofficial  document  not  belonging  to  the  office.  Such 
a  notice  of  claim  or  declaratory  statement  is  indispensably  neo- 
essary  to  give  the  claimant  any  standing  as  a  pre-emptor,  this 
rule  being  that  his  settlement  alone  is  not  sufficient  for  that 
purpose. 

Attempt  is  made  to  show  that  the  ]^aintiff  failed  to  comply 
with  die  requirements  of  the  preemption  lawa^as  to  the  settie- 
ment,  occupancy,  and  cultivation  of  land  entered  for  pre-emp- 
tion ;  but  tiie  court  is  of  the  opinion  that  the  defence  in  that 
regard  is  wholly  nnsustained.  Nothing  of  moment  is  alleged 
in  the  answer  to  support  the  alleged  defect,  except  that  the 
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plaintiff  pardhued  a  dwelling-hoiiae,  inttoad  of  ereoting  the  one 
which  he  ooeupied.  Hb  entry  and  ooeupanoy  of  the  tract  are 
admitted ;  and  the  coart  is  of  the  opinion  that  it  is  immaterial 
whether  he  built  the  dwelling-hoose  Unuelf  or  hired  an  agent 
to  erect  it  for  him,  or  whether  he  porohased  it  after  it  was  built 
by  another,  proy|ded  it  appears  that  he  was  the  lawful  owner 
of  the  dwelling-bouse,  and  made  the  entry  and  settlement  in 
good  faith,  and  continued  to  occupy  and  cultivate  the  land,  as 
required  by  the  pre-emption  laws.  Enough  appears  to  show 
that  the  dwelling-house  was  there  on  the  land,  and  tiiat  it 
was  owned,  possessed,  and  occupied  by  the  plaintiff  as  bis 
home  more  than  three  months  before  the  defendant  entered 
and  attempted  to  make  his  settiement.  1  Lester's  Land  Lawsi 
424. 

Suppose  that  is  so,  still  the  defendant  insists  that  he  was  en* 
titled  to  the  patent  because  the  plaintiff  did  not  file  his  declara- 
tory statement  until  more  than  two  years  after  the  plats  of  the 
survey  of  the  land  were  returned  into  the  local  offices.  Grant 
that,  but  it  only  shows  that  both  parties  settied  upon  the  land 
while  it  was  unsurreyed,  and  that  each  was  to  some  extent  in 
fault  in  fiUng  his  declaratory  statement,  the  difference  being 
that  the  defendant  filed  his  before  he  had  any  right  to  file  it 
under  the  pre-emption  act,  which  rendered  it  a  nullity,  and 
that  the  plaintiff  did  not  file  the  required  notice  of  daim  until 
the  time  allowed  by  the  amendatory  act  had  expired.  Such 
a  notice,  if  given  before  the  time  allowed  by  law,  is  a  nul- 
lity ;  but  the  rale  is  otherwise  where  it  is  filed  subsequent 
to  the  period  prescribed  by  the  amendatory  act,  as  in  the  lat- 
ter event  it  is  held  to  be  operative  and  sufficient  unless  some 
other  person  had  previously  commenced  a  settlement  and  given 
the  required  notice  of  claim.  Johman  v.  TaufMUy^  18  Wall. 
72,  91. 

Tested  by  that  rule,  it  is  clear  that  the  equity  of  the  plaintiff 
is  superior  to  that  of  the  defendant,  as  the  latter  never  filed 
any  other  notice  of  claim  than  that  which  preceded  the  return 
of  the  plats  of  survey  into  the  local  land-offices. 

Other  defences  filing,  the  defendant  contends  that  the 
plaintiff  failed  to  comply  with  the  requirements  of  the  pie- 
emption  laws  in  other  respects  r  hut  the  court  \&  of  the  opinion 
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that  the  defence  in  that  regard  is  not  made  oat^  it  appearing 
that  he  had  a  dwelling-house  thereon,  of  which  he  was  the 
lawful  owner,  and  that  his  occupancy  was  continuous,  either 
in  person  or  by  his  tenant.  5  Stat.  455,  sect.  10  j  1  Lester's 
Land  Laws,  424. 

Beyond  doubt,  the  declaratory  statement  of  the  defendant 
was  a  nullity,  as  it  was  filed  at  a  time  when  the  act  of  Con- 
gress gaye  it  no  effect;  and  it  is  equally  clear  that  the  notice 
of  claim  was  not  seasonably  filed  by  the  plaintiff,  but  the 
entry  and  settlement  of  the  plaintiff  were  first  made,  —  from 
which  it  follows  that  the  equity,  as  between  him  and  the  de- 
fendant, is  decidedly  in  his  favor,  the  uniyersal  rule  in  such 
cases  being  that  in  the  adjustment  of  such  controTersies  the 
superior  equity  must  prevail.  Story,  Eq.  Jur.  (9th  ed.)  sect. 
64  d.  Qui  prior  ut  m  Umpors  potior  Bit  injure.  Jeremy,  Eq. 
Jur.  285,  286;  Boone  r.  Chilee^  10  Pet  177;  Adams's  Equity 
(ed.  1872),  148. 

Nor  does  the  plaintiff  rely  entirely  upon  the  proposition  that 
his  is  the  superior  equity,  which  of  itself  is  sufficient  to  show 
that  the  judgment  below  must  be  affirmed ;  but  it  also  appears 
that  the  parties  were  fully  heard  before  the  Land  Depaitment, 
where  the  decision  was  in  his  favor,  and  that  he  now  holds  the 
patent  for  the  land ;  from  which  it  follows  that  the  legal  title 
is  in  the  plaintiff. 

Neither  of  the  parties  complied  strictly  with  the  law  in  filing 
the  declaratory  statement ;  but  inasmuch  as  the  plaintiff  holds 
the  legal  title  and  the  superior  equity,  it  is  clear  that  the  de- 
fendant  has  no  such  standing  in  court  as  will  justify  a  court  of 
equity  in  interfering  in  his  behalf. 

Complaint  is  made  by  the  defendant  of  the  decision  of  the 
Land  Department  in  granting  the  patent  to  the  plaintiff,  Ji>ut 
it  is  too  clear  for  argument  that  no  case  is  made  to  warrant  the 
court  here  in  reversing  that  decision.  Sheple^  t.  Cowan^  91 
U.  S.  880 ;  Moore  v.  Bobhine,  96  id.  530. 

Reference  to  these  authorities  is  sufficient  to  show  that  the 
defendant  is  not  entitled  to  the  relief  asked ;  but  if  tlie  law 
were  otherwise,  it  would  not  benefit  the  defendant,  as  he  does 
not  show  what  questions  were  litigated  before  the  land-officers, 
nor  does  the  record  contain  any  specification  as  to  what  the 
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ralingi  of  the  dBoers  were  in  regard  to  any  pertdeiilar  point. 
It  appean  that  there  was  a  contest  between  the  parties  there, 
and  that  the  case  was  decided  in  fayor  of  the  plaintiff;  out  the 
grounds  of  the  dednon  are  not  stated.  Such  being  the  state 
of  the  pleadings,  it  is  impossible  to  say  that  any  error  of  law 
was  committed  by  the  tribunal. 

Viewed  in  any  light,  it  is  clear  that  there  is  no  error  in  the 
record,  and  the  assignment  of  errors  must  be  OTerroled. 

Judgment  affirmei. 


UKXEED  StATBS  «•  CUBTIB. 

ClTBTIB  V.  UVITBD  StATXS* 

Hm  United  StfttM,  In  an  nction  ngnlntt  th«  raraliM  of  %  pnjmatter  In  the  anogrt 
atdgned  m  the  brraeh  of  the  condltieni  of  hie  ofldel  bond  thai  he  did  aot^ 
when  thereonto  required,  refund  f3^8S0.QS,  with  interest  He  rendered  Ut 
nccoiml  Not.  SO,  1865^  when  he  left  the  eerrice,  and  ehor^  thereafter  died. 
On  the  enbeeqnent  adjnetment  of  hie  aooonnt  at  the  Treaanry  Departswn^ 
tliat  enm  was  found  to  be  due  at  said  date.  No  demand  tlierefor  was  made 
of  liis  perMnal  repreeentatlTee,  and  the  sureties  had  no  notice  of  the  claim 
before  the  serrioe  of  the  writ  in  the  action.  The  adjustment  was  the  onlj 
OTidenoe  of  the  sum  due.  Htid,  that  the  United  Btatee  is  entitled  to  reooTcr 
that  sum.  but  with  interest  onlj  from  tiie  date  of  such  senrloe. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

This  was  an  action  of  debt,  brought  by  the  United  States  on 
a  joint  and  several  bond  in  the  penal  sum  of  920,000,  executed 
May  80, 1862,  by  Oliver  Holman  and  his  sureties,  James  O. 
Curtis  and  Joshua  T.  Foster,  conditioned  that  said  Holman, 
a  paymaster  in  the  army,  should  faithfully  discharge  his  duties 
as  such ;  that  he  should  regularly  account,  wheu  thereunto  re* 
quired,  for  all  moneys  received  by  him,  and  ^^  refund  at  any 
time  when  thereunto  required  any  public  moneys  remaining  in 
his  hands  unaccounted  for/'  The  only  breach  assigned  in  the 
declaration  is  that  he  did  not  refund  when  thereunto  requii'ed 
the  sum  of  98,820.02  with  interest. 

Holman,  although  named  in  the  writ,  was  not  living  when 
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it  was  sued  oat.  Cartis  and  Foster  were  doly  served,  and  by 
ooansel  entered  their  appearanoe. 

It  appears  from  an  agreed  statement  of  facts  that  Hofanan 
went  oat  of  office  Sept.  80, 1865,  and  on  that  day  rendered  a 
final  accoant,  showing  nothing  dae  to  the  United  States  or 
to  himaelf «  One  credit  in  that  accoant  is  for  ^*  $2,658  stolen, 
as  per  report  to  paymaste^general,  Aag.  7, 1865.** 

On  a  final  adjustment  of  the  accoant  made  March  18, 1872, 
after  the  death  of  Holman,  the  second  anditor  foand  that  there 
was  due  to  the  United  States  98,820.02.  No  part  of  this 
amount  has  been  paid.  It  does  not  appear  that  any  demand 
therefor  was  made  of  Holman's  personal  representatiyes,  and 
the  sareties  had  notice  of  the  eadstence  of  the  claim  only  by 
the  service  of  the  writ.  To  enable  them  to  petition  for  relief 
in  the  Court  of  Claims  under  the  act  of  May  9, 1866  (14  Stat. 
44),  the  cause  waa  continued  from  term  to  term.  That  court, 
finding  that  Holman  was  not  without  fault  or  neglect,  dismissed 
a  petition,  wherein  they  prayed  for  a  decree  declaring  that  tiie 
amount  of  the  funds  stolen  should  be  entered  as  a  credit  in 
the  settlement  of  the  account.  The  sureties  then  made  defauilt, 
but  appeared  at  the  hearing  on  the  assessment  of  damages, 
when  the  agreed  statement  was  filed.  The  court  thereupon 
entered  judgment  in  favor  of  the  United  States  for  the  said 
sum  of  93,820.02,  with  interest  thereon  at  the  rate  of  six  per 
cent  per  annum  from  Oct.  15, 1872. 

Each  party  removed  the  case  here;  the  United  States  as- 
signing for  error  that  interest  should  have  been  computed  from 
Nov.  80,  1865,  and  the  defendants,  that  the  court  erred  in 
awarding  against  them  any  sum  other  than  one  merely  nominal 
as  damages. 

Mr.  Asiiitant  Attorrujf- General  Smith  for  the  United  States. 

1.  It  was  the  duty  of  Holman  when  he  went  out  of  office, 
Nov.  80, 1865,  to  pay  to  the  United  States  the  moneys  then 
due  and  in  his  hands.  He  and  his  sureties  were  bound  to 
know  the  law  in  that  regard,  and  such  knowledge  is  equiva- 
lent to  a  demand.  He  had  no  right  to  credit  himself  with  the 
amount  of  funds  stolen  from  him  ( United  Statee  v.  Preeeott^ 
8  How.  578 ;  Mtizzy  v.  Shattuck,  1  Den.  (N.  T.)  238 ;  StaU  v. 
Mdrper,  6  Ohio  St.  607 ;  State  v.  Toumehip^  28  Ind.  86 ;  Math 
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tfoei  T.  Hajfward^  12  CqiL  (BImi.)  112;  Ci^mmmveottA  t. 
Comly,  8  Pa.  St  874 ;  Edlhert  t.  iSbite,  22  Ind.  125) ;  and  the 
acoounting  officers  had  no  authority  to  allow  each  a  credit 
Farmingtm  y.  StanUy,  60  Me.  472 ;  ParUr  t.  Stanley^  47  id. 
616;  Angd  y.  Paumal,  8  Yt  461;  Ham  t.  Wkittier^  6  N.  H. 
94 ;  CarWm  y.  Baih^  22  id.  669, 

2.  For  not  paying  OYcr  the  moneys  at  that  date,  he  and  his 
sureties  are  liable.  The  contract  of  the  latter  is  not  distin* 
goishable  from  his.  He  engaged  to  do  certain  things,  and'  for 
not  doing  them  was  liable.  The  sureties  engaged  that  he 
should  do  them;  and  for  his  not  doing  them  they  became 
liable.  The  same  default  or  neglect  that  chai^g|es  him  must 
charge  them.  Seaver  y.  Toung^  16  Y t  662 ;  United  State$  y. 
Oushman,  2  Sumn.  486 ;  Berg  y.  Baddiffy  6  Johns.  (N.  T.)  Gh. 
802;  Shaw  y.  MeFarlatu,  1  Ired.  (N.  C.)  L.  216;  EMe  y. 
MddleUm,  1  J.  J.  Maish.  (Ey.)  176. 

8.  Interest  runs  from  that  date.  Bodge  y.  Perkine^  9  Pick. 
(Mass.)  868;  Wood  y.  BMine^  11  Mass.  606 ;  Gay  y.  Gardiner^ 
54  Me.  477 ;  Btuzell  y.  Snelly  25  N.  H.  474 ;  National  Lancen 
Y.Lovering,  80  id.  511;  Whiteworlh  y.  EaH,  22  Ala.  848;  WU^ 
liame  y.  Sherman,  7  Wend.  (N.  Y.)  109, 112 ;  StiU  y.  Sunt, 
20  id.  51 ;  Van  EeneeelaerY.  Jewett,  2  N.  Y.  189, 140 ;  Adame 
Y.  Forf  Plain  Bank,  86  id.  261;  Stacy  y.  Graham,  14  id. 
492 ;  Lynch  y.  Be  Viar,  8  Johns.  (N.  Y.)  808,  810 ;  Clark  y. 
Barlow,  4  id.  188 ;  ffonore  y.  Murray,  8  Dana  (Ey.),  81 ;  Flkin 
Y.  Moore,  6  B.  Men.  (Ky.)  462 ;  Sim$  y.  Gondelock,  7  Rich. 
(S.  C.)  28 ;  Kennedy  y.  Barnwell,  id.  124 ;  Barr  y.  Sazeltan, 
10  Rich.  (S.  C.)  Eq.  61, 62 ;  Palmer  r.  North,  85  Barb.  (N.  Y.) 
282,  294 ;  Vermont  ^  Canada  Railroad  Co.  y.  Vermont  Central 
RaUrodd  Co.  et  ale.,  84  Yt.  1 ;  Steveneon  y.  MaxweU,  2  Sandf. 
(N.  Y.)  Cb.  278 ;  BaeeeU  y.  Sanborn,  9  Cush.  (Mass.)  68 ;  Cooper 
Y.  Bainey,  4  Minn.  582 ;  Leake  y.  Lawrence,  11  Paige  (N.  Y.), 
80 ;  Evane  y.  State,  86  Tex.  828. 

4.  The  United  States  has  the  right  of  CYcry  creditor  whose 
moneys  are  wrongfully  withheld.  When  it  becomes  party  to 
a  contract,  its  relation  to  the  other  contracting  parties  is  the 
same  as  that  subsisting  between  individuals.  United  Statee  y. 
Barker,  12  Wheat.  559 ;  United  Statee  Bank  y.  Plantere'  Bank, 
9  id.  904 ;  United  Statee  v.  Amee,  1  Wood.  &  M.  76 ;  UniUd 
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State9  Y.  Bank  of  Metropoli$^  15  Pet  877 ;  Ths  Flojfd  Aeeepi- 
aneei,  7  Wall.  666;  United  Statei  t^  Union  Padfie  BaUromd 
ComMU.  S.  669. 
Mr.  Thanuu  H.  Tclhot^  contra. 

1.  The  writ  did  not  make  the  requisite  demand  upon  Hol- 
man  or  his  personal  representatives.'^  It  vatf  against  neither, 
and  there  was,  in  the  absenoe  of  a  demand,  no  breach  of  the 
bond. 

For  the  purpose  of  ascertaining  the  sanrdue  in  equity  and 
good  conscienoe,  the  failore  of  the  defendants  to  plead  does  not 
wi[f«re  proof  as  to  a  demand,  for  no  defect  or  admission  in  the 
previous  pleaidings  can  deprive  either  party  of  the  'right  to  an 
equitable  adjostment  of  all  claims  secived  by  the  bond.  Mn^ 
rill  V.  Mielntbre^  18  Gray  (Mass.),  157 ;  AtOeboronffh  v.  Rateh^ 
97  Bfass.  688.  If,  then,  that  failure  will  serve  to  justify  any 
judgment  for  the  United  States;  it  must  be  merely  for  nominal 
damages. 

2.  If  this  court  should  hold  that  upon  the  facts  disclosed 
by  the  record  the  sureties  are  liable  for  the  principal  sum, 
it  is  submitted  that  interest  thereon  phould  not  be  awarded. 
The  liability  of  the  sureties  must  be  kept  within  the  strict 
limits  of  the  terms  of  the  contract,  and  cannot  be  enlarged  by 
implication.  Bank  ^  Brighton  v.  Smithy  12  Allen  (Mass.), 
248.  And  it  did  not  arise  if,  when  required,  Holman  should 
refund  public  moneys  remaining  in  his  hands  unaccounted  for. 
No  such  requirement  was  made  Nov.  80,  1865,  from  which 
date  the  government  contends  that  interest  should  be  com* 
puted. 

They  had  also  bound  themselves  that  he  should,  for  all 
moneys  officially  received  by  him,  ^  regularly  account."  This 
he  did  at  the  close  of  his  service,  and  the  account  which  he 
then  rendered  showed  nothing  due  from  or  to  the  government, 
and  no  moneys  in  his  hands  unaccounted  for. 

His  next'  doty  was  to  refund,  when  required,  any  rooueys 
which  a  revision  of  his  accounts  should  show  to  be  in  his  hands 
^  unaccounted  for."  That  is,  he  was  to  respond  to  a  demand 
for  any  balance  found  due  from  him  upon  the  adjustment  of 
his  account  at  the  treasury.  Until  this  adjustment, — and  none 
was  made  before  his  death,  —  no  public  moneys  remained  in 
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lut  hands  **  nnaeeottnted  for/*  and  no  demand  was  thereafter 
made  of  hia  repreeentativea. 

If,  howeyer,  the  aeryioe  of  the  writ  is  a  demand  upon  the 
■oretiea,  interest  prior  thereto  should  not  he  allowed. 

Mb.  JnenoE  Miller,  after  stating  the  facts,  delivered  the 
opinion  of  the  court. 

To  the  error  assigned  by  the  defendants  it  is  sufSdept  to  say 
that,  having  been  served  with  tlife  writ,  and  appeared  by  coun- 
sel, and  having  thereafter  suffered  a  voluntary  default,  that 
de&ult  was  a  confession  of  indebtedness  on  aooount  of  the 
breaeh  of  the  bond  assigned ;  namely,  the  failure  of  Holman, 
their  principal,  to  pay  over  the  moneys  in  his  hands  when  there- 
unto required,  and  of  such  demand  as  imposed  upon  hiB  sure- 
ties the  obligation  to  pay.  There  remained  only  the  question 
of  the  amount  due  from  him  on  account  of  moneys  in  his 
hands,  and  of  this  the  auditor's  statement  of  account  was  evi- 
dence which  was  uncontradicted.  There  is,  therefore,  no  eiror 
of  which  they  can  complain. 

The  United  States,  however,  asserted  a  right  to  interest  on 
the  amount  found  due  by  the  auditor  from  the  date  at  which 
Holraan  ceased  to  be  paymaster,  namely,  Nov.  80, 1865. 

Without  attempting  to  decide  any  other  case  but  this,  we 
are  of  opinion  that  the  breach  of  the  bond  on  which  the  defend* 
ants  were  sued  did  not  occur  until  Holman,  his  legal  repre- 
sentatives, or  his  sureties,  were  required  to  refund  moneys  in 
hiB  hands ;  that  is,  until  some  notice  was  given  that  a  definite 
sum  in  his  hands  had  -by  the  proper  accounting  officer  been 
found  to  be  due  to  the  United  States.  Of  course,  until  there 
was  a  breach  of  the  condition  of  the  bond,  which  rendered  him 
or  his  sureties  liable,  there  could  be  no  right  to  interest  on 
account  of  such  breach. 

The  agreed  statement  shows  that  no  such  statement  was 
made  or  rendered  to  Holman  in  his  lifetime,  or  any  demand  to 
refund.  Nor  does  it  appear  that  any  such  statement  was  ren- 
dered to  his  executors,  or  a  demand  made  of  them  or  of  the 
sureties,  except  by  the  service  of  the  writ. 

We  are,  therefore,  of  opinion  that  the  earliest  moment  at 
which  any  one  became  liable  on  account  of  the  breach  of  the 
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condition  of  the  bond  noT7  sued  on  wa8  the  serrice  of  the  writ 
on  the  defendants,  and  that  such  Berrioe  was  a  sufficient  d»> 
mand.    The  court  properly  allowed  interest  on  that  basis. 

Judgment  (iffirmed. 


Hatch  v.  OxlOowpasy. 

▲.aKsgiesdy^s  oontnet  in  writing,  to  mtmifiiietiirs  forC^st  a  itipdilsd 
prke^  s  qnsntitj  of  ttsTet,  snd  to  piio  tliein  oo  landi  sdjoining  tlidr  mSI, 
wliich  were  iMwed  to  liim.  Tba  oontnict  proTided  that,  on  lbs  ttSTes  bdnf 
eoonted  from  week  to  week,  A.  4  B.  were  to  be  entitled  to  s  certain  percent- 
age of  the  price  of  the  number  atoertsined ;  tlist  npon  encii  piling  and  oovbIp 
ing  the  dellTeiy  ihonld  be  deemed  complete,  and  the  ttaTes  weve  tiienoetatli 
to  be  absolntelj  and  nnoondltioiiallj  tlie  propert/  of  C.  Before  the  dajr  when 
all  were  to  be  fumifhed,  and  full  payments  made,  a  creditor  of  A.  4  B.  oanaed 
hit  ezeotttioii  to  be  leried  open  the  ttaTCi  which  had  been  counted  and  pHed, 
meet  of  them  being  then  npon  the  leaaed  lande  and  the  remainder  vpon  a 
contiguont  tract.  The  etipnlated  percentage  had  alio  been  paid.  The  leaee 
and  contract  were  not  recorded  nor  filed,  but  the  contract  was  made  in  good 
faith.  HM,  that  the  title  to  the  ttaTet  wae  in  C^  and  thej  were  not  tubjeet 
to  the  esecntlon. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Michigan. 

The  Standard  Oil  Company  of  Cleveland  brought  replevin 
against  Alonzo  S.  Hatch  for  a  quantify  of  staves  whereof  it 
claimed  to  be  the  owner,  which  he,  as  sheriff  of  Lapeer 
County,  Michigan,  had  seised  under  and  by  virtue  of  certain 
attachments  and  executions  sued  out  against  the  property  of 
John  J.  and  Alfred  E.  Merritt. 

There  was  a  verdict  in  favor  of  the  oompanyi  and  judgment 
having  been '  rendered  thereon.  Hatch  sued  out  this  writ  of 
error. 

The  assignment  of  errors  is  set  out  in  the  opinion  of  the 
court. 

The  facts  giving  rise  to  the  litigation  are  substantially  as  fol- 
lows:— 

An  agreement  in  writing  was  entered  into  March  11, 1874, 
between  the  company,  an  Ohio  corporation,  and  said  Merritts, 
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-wlio  irere  imdenti  of  said  ooimt/,  wlMrebj  iho  latter  adU  to 
the  oompany  one  millioii  of  oil-barrel  atavea,  to  be  sawed  of 
eertain  dimeiisiop^  and  mannfactnred  from  good,  soond,  white 
oak.  They  were  to  be  deliyered  on  board  oars  in  Cleyeland, 
Ohio,  on  or  before  the  first  day  of  Jane,  1876.  The  oompany 
was  to  receiTe  them  as  iast  as  theyweajfnspeoted,  and  pay 
'therefor  the  sum  of  $80  per  thbnsand. 

Aug.  '28,  .1874,  before  the  stayes  were  fomiBhed,  the  parties 
entered  into  a  new  contraot,  proyiding  that,  subject  to  certain 
modifications  thereinafter  mentioned,  the  former  contract  was 
te  continae,  and  that  said  Merritts  shall  make  the  stayes,  and, 
as  fast  as  they  are  sawed,  deliyer  ihem  properly  piled  in  some 
oonyenient  place,  to  be  agreed  upon  by  the  parties,  on  land  in 
Deerfield, Lapeer  Coanty,  controlled  by  the  company;  that  the 
company  shall  famish  a  man  to  count  the  stayes  from  week 
to  week,  who,  when  they  shall  be  so  piled  and  counted,  shall 
giye  the  Merritts  a  certificate  of  the  amount  piled,  upon  the 
presentation  of  which  to  the  company  it  shall  pay  $17  a  thou- 
sand as  part  of  the  purchase  price  of  the  stayes ;  that  upon  the 
piling  and  counting  of  them,  as  proyided  in  the  contract,  **  the 
deliyery  of  the  same  shall  be  deemed  complete,  and  said  stayes 
then  become  and  thenceforth  be  the  property  of  the  second 
party  absolutely  and  unconditionally ; "  that  the  Merritts,  **  as 
agents  of  the  Standard  Oil  Company,*'  at  their  own  expense 
shall,  on  or  ^bout  the  fifteenth  day  of  August,  1876,  begin  to 
draw,  ship,  and  forward  the  stayes  to  the  company  at  the  rate  of 
not  less  than  one  hundred  thousand  per  monUi ;  that  the  stayes 
shall  be  allowed  to  remain  piled  for  the  period  of  three  months 
before  the  company  shall  haye  the  priyilege  of  calling  for  the 
shipment  of  the  same,  but  that  it  shall  be  the  priyilege  of  the 
company  to  insist  that  they  shall  remain  piled  for  the  period 
of  eight  months  before  the  shipment ;  that  the  whole  quantity 
shall  be  deliyered  by  Jan.  1,  1876;  that  if  the  shipment  of 
them  shall  be  delayed  beyond  the  period  of  eight  months,  and 
not  at  the.  request  of  the  oompany,  then  the  Merritts  shall  pay 
interest,  and  in  addition  thereto  the  cost  of  insuring ;  that  the 
company  shall  haye  the  priyilege  of  calling  for  the  shipment 
direct  from  the  saw ;  that  the  company  shall  pay  the  balance 
of  the  contract  price,  deducting  interest  therefrom  at  ten  per 
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ceDt  per  annum  on  tlie  advanoes  of  fl7  per  thousand  from  fhe 
time  paid  until  the  staTes  shall  be  received  at  Cleyelandi  and 
also  the  cost  of  insuring  them  against  loss  by  fire  after  deliyery 
at  Lapeer,  the  amount  of  said  insurance  to  be  $18  per  thou- 
sand; that  if  they  shall  be  destroyed  by  fire  before  deliyery  at 
Cleveland,  the  loss  above  said  $18  per  thousand  to  fall  upon  the 
Merritts ;  that  if  the  latter  shall  &al  to  draw,  ship,  and  forward 
the  stares  as  agreed,  then  the  company  shall  be  authorited  to 
procure  the  same  to  be  done,  and  deduct  the  necessary  expenset 
from  the  balance  of  the  contract'  price,  also  ten  per  cent 
interest  on  adyances  and  insurance  premium  paid  by  them; 
and  that  if  any  balance  of  the  contract  price  then  remains  due 
to  the  Merritte,  the  company  shall  pay  the  same ;  but  if  the 
advances  upon  that  price,  interest,  insurance,  and  the  cost  and 
expenses  of  shipment  exceed  the  balance  due  upon  such  price, 
the  Merritts,  on  demand,  shall  pay  the  same. 

The  Merritts  leased,  Aug.  28, 18T4,  to  the  company  a  tract 
of  land  adjoining  their  milU  and  shortly  thereafter  began  to 
manufacture  the  steves  and  pile  them  on  that  tract.  One 
Donely  was  employed  by  the  company  to  count  them.  Hli 
certificates  of  the  number  were  from  time  to  time  givev,  and 
advanced  payments  were,  to  the  sum  of  fl5,148,  made  therecm 
by  the  company.  Its  agent,  accompanied  by  one  of  the  Merritts, 
made,  July  10, 1875,  a  count  of  the  staves,  the  number  bring 
seven  hundred  and  eighty  thousand.  About  fifty  thousand  of 
them  were  piled  upon  land  immediately  adjoining  that  tract. 
After  they  had  been  counted,  Hatoh  made  the  levies  in  ques* 
tion. 

The  oontracte  and  lease  were  made  in  good  fidth,  but  heitber 
was  recorded  or  filed  in  any  public  ofSce. 

At  theur  dates,  and  during  the  transactions  under  them, 
the  statute  of  Michigan  contained  the  following  provisions, 
to  wit:r— 

^4708:  SxcT.  7.  Every  sale  made  by  a  vendor  of  goods  and 
chattels  in  his  possession,  or  under  his  control,  and  every  assign- 
ment of  goods  and  chattels  by  way  of  mortgage  or  security,  or 
upon  any  condition  whatever,  unless  the  same  be  accompanied  by 
an  tnimecliate  delivery,  and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  sold,  mortgaged,  or  asmgned,  shall 
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he  pretmned  to  he  fniiijhileiit  md  Yoid  m  agaiDSt  the  ereffitora  of 
the  vendor,  or  the  ereditors  of  the  penon  makiiig  suoh  afsignmeiity 
or  snheeqaent  pnrohasert  in  good  fiiith,  and  shall  be  oonelnaive  erl- 
denoe  of  frand,  nnleaa  it  shall  he  made  to  appear  on  the  part  of  the 
persons  claiming  under  snch  sale  or  assignment  that  the  same  was 
made  in  good  faith,  and  without  any  intent  to  deflraod  snch  ored- 
itoTS  or  porohasers." 

^4706:  Scot.  10.  Eyerj  mortgage  or  eonyejance  intended  to 
operate  as  a  mortgage  of  goods  and  ohatteb  which  shall  hereafker 
be  made,  which  shall  not  be  accompanied  by  an  immediate  delivery, 
and  followed  by  an  aetnal  and  continued  change  of  possession  of 
the  things  mortgaged,  shall  he  absolately  Toid  as  a^ntot  the  credit- 
ors of  the  mortgagor,  and  as  against  subsequent  purchasers  or  mort- 
gagees in  good  iaith,  unless  the  mortgage,  or  a  tree  copy  thereoll 
shall  be  filed  in  the  oiBoe  of  the  township  deik  of  the  townshipi 
or  city  clerk  of  the  city,.or  dty  recorder  of  cities  having  no  oflcer 
known  as  city  derk,  where  the  mortgagor  reddes." 

The  chief  controversy  below  was,  whether,  under  the  con- 
tract, the  titta  to  the  staves  in  controversy,  at  the  time  when 
they  were  seized  by  Hatch,  had  vested  in  the  company  as 
tendee  or  as  mortgagee. 

Mr.  AjthUy  Pond  lot  the  phintiff. 

1.  The  interest  of  the  company  in  the  staves  at  the  tame 
they  were  seised  by  Hatch  upon  process  against  the  Merritts 
was  that  of  a  mortgagee,  the  l^al  title  remaining  in  the  Mer- 
ritts as  owners. 

2.  Up  to  that  time  there  had  been  no  delivery  to  the  com- 
pany, and  no  actual  and  continued  change  of  possession,  within, 
the  meaning  of  sect  4708  of  the  statutes  of  Michigan. 

8.  There  beix^  no  such  change  of  possession,  actual  notice 
of  the  unfiled  mortgage  would  not  render  the  instrument  valid 
against  creditors.  Such  has  been  the  uniform  ruling  where 
similar  statutes  have  been  enacted.  TgUr  v.  Strang^  21  Barb. 
(N.  Y.)  198  \  Farmer^  Loan  ^  Tnut  Co.  v.  Hendrielnm,  25  id. 
484;  Stevens  v.  RaHroad  Company^  81  id.  590.;  RobifMon  v. 
Wittoyghhjf,  70  N.  C.  858 ;  Bevana  v.  BoUon^  81  Mo.  487.  Were 
the  law  otherwise,  there  was  no  proof  of  such  notice  to  Hatch 
or  to  creditors. 

4.  Assuming  that  the  contract  operated  as  a  sale,  and  not 
as  a  mortgage,  the  title  to  the  fifty  thousand  staves  not  piled 
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npon  the  land  covered  by  the  lease  had  not,  at  the  time  thej 
were  seized,  passed  from  the  Merritts  to  the  company. 

Mr.  F.  H.  Canfidd^  eotiitra. 

Mb.  Justicb  Cldtfobd  deliTered  the  opmion  of  the  ooort 

Contracts  for  the  purchase  and  sale  of  chattels,  if  complete 
and  unconditional  and  not  within  the  Statute  of  Frauds,  are 
sufficient,  as  between  the  parties,  to  yest  the  property  in  the 
purchaser,  even  without  delivery ;  the  rule  being  that  such  a 
contract  constitutes  a  sale  of  tiie  thing,  and  that  its  effect  isj 
if  not  prejudicial  to  creditors,  to  transfer  the  property  to  the 
purchaser  against  every  person  not  holding  the  same  under  a 
hma  fide  title  for  a  valuable  consideration  without  notice.  Th$ 
Sarah  Ann^  2  Sumn.  211 ;  6^i&SM  v.  SteHm^  8  How.  884, 899 ; 
2  Kent,  Com.  (1 2th  ed.)  498 ;  LeoMrd  v.  JDont ,  1  Black,  476- 
488. 

Nine  hundred  and  forty-four  thousand  white-oak  barrel* 
staves,  of  the  value  of  917,600,  were  attached  by  the  defendant 
as  sheriff  of  the  county,  under  certain  processes  meene  and 
final,  which  he  held  for  service  against  the  manufacturers  <rf 
the  staves,  to  secure  certain  debts  which  they  owed  to  their 
creditors.  No  irregularity  in  the  proceedings  is  suggested,  but 
the  plaintiffs  claimed  to  be  the  owners  of  the  staves  by  pur* 
chase  from  the  manufiicturers,  and  they  brought  replevin  to 
recover  the  property.  Service  was  made,  and  the  defendant 
appeared  and  demanded  a  trial  of  the  matters  set  forth  in  the 
declaration.  Issue  having  been  joined  between  the  parties, 
tiiey  went  to  trial,  and  the  verdict  and  judgment  were  in  favor 
of  the  plaintiffs.  Exceptions  were  filed  by  the  defendant,  and 
he  sued  out  the  present  writ  of  error. 

Errors  assigned  in  the  court  are  js  follows:  1.  That  the 
court  erred  in  instructing  the  jury  that  es  soon  as  the  staves 
were  piled  and  counted,  as  provided  in  the  second  agreement, 
the  tide  to  the  same  vested  in  the  plaintiff  company  as  vendee, 
and  in  refusing  to  instruct  the  jury  that  the  only  interest  the 
plaintiffs  acquired  in  the  staves  before  th^  were  delivered  was 
as  security  for  advances  in  the  nature  of  a  mortgage  interest. 
2.  That  the  court  erred  in  refusing  to  instruct  the  jury  tiiak 
if  there  was  no  actual  delivery  of  the  property  and  change  <rf 
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powMsioii  the  agreement  of  sale  was  Toid  as  against  the  ered- 
itoiB  of  tlie  mannfactorers,  becaase  not  recorded  as  required  bj 
statute.  8.  That  the  court  erred  in  refosing  to  instmct  the 
jnry  that  if  the  evidence  did  not  show  that  the  fifty  thousand 
stayes  not  piled  on  the  leased  land  were  not  counted,  the  title 
to  that  parcel  did  not  pass  to  the  plaintiffs  for  any  purpose, 
and  that  the  defendant,  as  to  that  parcel,  was  entitled  to  their 
▼erdict.  4.  That  the  court  erred  in  refusing  to  instmct  the 
jury  that  under  the  agreement  Ho  title  to  any  of  the  staves 
passed  to  the  plaintiffs  until  they  were  actuaUy  placed  upon 
the  leased  land  and  were  counted  by  the  designated  person,  and 
in  instructing  the  jury  that  the  title  to  the  staves  piled  near 
the  leased  land  passed  to  the  plaintiffs.  5.  That  the  court 
erred  in  refusing  to  instruct  the  jnry  that  no  title  to  any  staves 
passed  to  the  plaintiffs  other  than  those  contracted  to  be  sold 
by  the  first  agreement,  and  that  if  the  jury  find  that  there  was 
any  portion  of  the  staves  replevied  not  of  that  description,  that 
as  to  such  portion  the  plaintiffs  are  not  entitled  to  recover. 
6.  That  the  court  erred  in  excluding  the  testimony  offered  by 
the  defendant,  as  set  forth  in  the  record. 

Sufficient  appears  to  'show  that  the  manufacturers  of  the 
staves,  on  the  day  alleged,  contracted  with  the  plaintiffs  to 
sell  them  one  million  of  white-oak  barrel-staves  of  certain  de- 
scribed dimensions,  to  be  delivered  as  therein  provided,  for  the 
price  of  980  per  thousand,  subject  to  count  and  inspection  by 
the  plaintiffs,  who  agreed  to  receive  and  pay  for  the  same  as 
fast  as  inspected.  But  before  the  staves  had  been  furnished, 
to  wit,  on  the  28th  of  August  in  the  same  year,  the  parties 
entered  into  a  new  agreement  in  regard  t6  the  staves,  in  which 
they  refer  to  the  prior  one,  and  stipulate  that  it  is  to  continue 
in  operation,  subject  to  modifications  made  in  the  new  contract, 

m 

of  which  the  following  are  very  material  to  the  present  inves- 
tigation: 1.  That  the  manufacturers  shall  make  and  deliver 
the  staves  properly  piled  in  some  convenient  place,  to  be  agreed 
between  the  parties,  on  land  in  Deerfield,  to  be  controlled  by 
the  plaintiffs,  and  that  the  deliveiy  shall  be  made  as  fast  as 
the  staves  are  sawed.  2.  That  the  plaintiff  shall  furnish  a 
man  to  count  the  staves  from  week  to  week  as  the  same  shall 
be  piled.    8.  That  when  the  staves  shall  be  so  piled  and 
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ooanted,  the  peraon  qonDting  the  aame  shall  give  the  mamifia- 
torers  ft  oeitifioate  of  the  amoont,  which,  when  presented  to 
the  plaintiffBi  shall'  entitle  the  party  to  a  payment  of  $17  per 
thousand  as  part  of  the  Jmrohase  price.  4*  That  upon  the 
piling  and  counting  of  the  staves  as  provided,  **  the  delivery 
of  the  same  shall  be  deemed  complete,  and  that  said  staves 
shall  then  become  and  thenceforth  be  the  property  of  the 
plaintiib  absolutely  and  unconditionally.** 

Other  material  modifications  of  the  first  agreement  were 
made  by  the  secondi  some  of  which  it  is  not  deemed  necessary 
to  consider  in  disposing  of  the  case. 

Early  measures  were  adopted  to  perfect  the  arrangementi  as 
appears  from  the  fact  that  the  manufacturers,  October  4  in  the 
same  year^  leased  to  the  plaintiffs  a  small  tract  of  land  to  be 
used  for  piling  and  storing  the  staves ;  and  the  case  shows  that 
all  the  staves  except  fifty  thousand  were  piled  on  that  site,  the 
fifty  thousand  stiives  being  piled  on  land  owned  by  the  manu- 
factprers,  about  one  hundred  or  one  hundred  apd  fifty  foot 
distant  from  the  jnle  on  the  leased  tract,  on  which  were  cer- 
tain buildings  owned  and  occupied  by  the  lessors,  the  mill 
where  the  staves  were  manufactured  being  situated  on  the 
same  section  a  little  distant  from  the  other  buildings.  None 
of  the  staves  were  manufactured  when  the  contracts  were 
made. 

It  was  admitted  by  the  plainti&  that  (be  lease  was  never 
filed  in  the  derVs  office  and  that  it  was  never  recorded  in  ^ 
office  of  the  county  register  of  deeds.  Certain  admissions  ^ere 
also  made  by  the  defendant,  as  follows:  That  the  parties  to 
the  contracts  acted  in  good  faith  in  making  the  aame,  and  that 
the  contracts  and  lease  were  duly  executed ;  that  all  the  staves 
seized  were  manufactured  by  the  said  contractors,  and  that  all 
except  fifty  thousand  of  the  same  were  pled  on  the  leased 
tract. 

Nothing  was  required  at  common  law  to  give  validity  to  a 
sale  of  personal  property  except  the  mutual  assent  of  the  par- 
ties to  the  contract.  As  soon  as  it  was  shown  by  competent 
evidence  that  it  was  Agreed  by  mutual  assent  that  the  one 
should  transfer  the  absolute  property  in  the  thing  to  the  other 
for  a  money  price,  the  contract  was  considered  as  completely 
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ptOYW  and  binding  on  both  parties.  If  tbe  property  by  the 
terms  of  the  Agreement  passed  immediately  to  the  buyer,  the 
eontract  was  deemed  a  bargain  and  sale ;  bat  if  the  property  in 
the  thing  sold  iras  to  remain  for  a  time  in  the  seller,  and  only 
to  pass  to  the  buyer  at  a  future  time  or  on  certain  conditions 
inconsistent  with  its  immediate  transfer,  the  contract  was 
deemed  an  executory  agreement.  Contracts  of  tbe  kind  are 
made  in  both  forms,  and  both  are  equally  legal  and  valid ;  but 
the  rights  which  the  parties  acquire  under  the  one  are  very 
different  from  those  secured  under  the  other.  Ambiguity  or 
incompletenees  of  language  in  the  one  or  the  other  frequently 
leads  to  litigation ;  but  it  is  mdinarily  oorrect  to  say,  that  when- 
ever a  controversy  arises  in  such  a  case  as  to  the  true  character 
of  the  agreement,  the  question  is  rather  one  of  intention  than 
of  strict  law,  the  general  rule  being  that  the  agreement  is  jost 
what  the  parties  intended  to  make  it,  if  the  intent  can  be  col- 
lected from  the  language  employed,  the  subject-matter,  and  the 
attendant  circumstances. 

Wbei'e  the  specific  goods  to  which  the  contract  is  to  attach 
are  not  specified,  the  ordinaiy  conclusion  is  that  the  parties 
only  contemplated  an  execuvOi*y  agreement.  Reported  cases 
illustrate  and  confirm  that  proposition,  and  many  show  that 
where  the  goods  to  be  transfen^ed  are  clearly  specified  and  the 
terms  of  sale,  including  tbe  price,  are  explicitly  given,  the 
property,  as  between  the  parties,  passes  to  the  buyer  even  with- 
out actual  payment  or  delivery.  2  Kent,  Com.  (12th  ed.)  492 ; 
Tame  v.  Dubois,  6  Wall.  548,  554 ;  Carpenter  v.  Rale,  8  Oray 
(Mass.),  157 ;  Martineau  v.  Kitehing,  Law  Rep.  7  Q.  B.  486, 
449 ;  Story,  Sales  (4th  ed.),  sect.  800. 

Standard  authorities  also  show  that  where  there  is  no  mani- 
festation of  intention,  except  what  arises  from  the  terms  of 
sale,  the  presumption  is,  if  the  thing  to  be  sold  is  specified  and 
it  is  ready  for  tbe  immediate  delivery,  that  the  contract  is  an 
actual  sale,  unless  there  is  something  in  the  subject-matter  or 
attendant  circumstances  to  indioate  a  different  intention.  Well- 
founded  doubt  upon  that  subject  cannot  be  entertained  if  the 
terms  of  bargain  and  sale,  including  the  price,  are  explicit ;  but 
when  the  thing  to  be  sold  Is  not  specified,  or  if  when  specified 
something  remains  to  be  done  to  the  same  by  the  vendor,  either 
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to  put  it  into  a  deliyerable  state  or  to  asoertaiii  tha  price,  the 
contract  is  only  executory.  In  the  former  case  there  is  no 
reason  for  imputing  to  the  parties  any  intention  to  suspend  the 
transfer,  inasmuch  as  the  thing  to  be  sold  and  the  price  haTe 
been  specified  and  agreed  by  mutual  consent,  and  nothing 
remains  to  be  done.  Quite  unlike  that,  something  material 
remains  to  be  done  by  the  seller  in  the  latter  case  before  de- 
livery, from  which  it  may  be  presumed  that  the  parlies  intended 
to  make  the  transfer  dependent  upon  the  peif onnanoe  of  the 
things  yet  to  be  done. 

Suppose  that  is  so,  still  erery  presumption  of  the  kind  must 
yield  to  proof  of  a  contrary  intent,  and  it  may  safely  be  af- 
firmed that  the  parties  may  effectually  agree  that  the  property 
in  the  specific  thing  sold,  if  ready  for  delivery,  shall  pass  to 
the  buyer  before  such  requirements  are  fulfilled,  even  though 
the  thing  remains  in  the  possession  of  the  sellfsr: 

Where  a  bargain  is  made  for  the  purchasi^  of  goods,  and 
nothing  is  said  about  payment  or  delivery,  Bailey,  J.,  said  the 
property  passes  immediately,  so  as  to  cast  upon  the  purchaser 
all  future  risk,  if  nothing  remains  to  be  done  to  the  goods, 
although  he  cannot  take  them  away  without  paying  the  price. 
Simmant  v.  Sufift^  6  B.  &  C.  857. 

Sales  of  goods  not  specified  stand  upon  a  different  footing, 
the  general  rule  being  that  no  property  in  such  goods  passes 
until  delivery,  because  until  then  the  very  goods  sold  are  not 
ascertained.  But  where  by  the  contract  itself  the  vendor 
appropriates  to  the  vendee  a  specific  chattel,  and  the  latter 
thereby  agrees  to  take  the  same  and  to  pay  the  stipulated 
price,  the  parties,  says  Parke,  J.,  are  thus  in  the  same  sittlav- 
tion  as  they  would  be  after  a  delivery  of  goods  under  a  general 
contract,  for  the  reason  that  the  very  appropriation  of  the  chatr 
tel  is  equivalent  to  delivery  by  the  vendor,  and  the  assent  of 
the  vendee  to  take  the  specific  chattel  and  to  pay  the  price  is 
equivalent  to  his  accepting  possession.  2>ixon  v.  ToUb^  6  Bam. 
&  Adol.  818,  840 ;  Shep.  Touch.  224. 

When  the  agreement  for  sale  is  of  a  thing  not  specified, 
or  for  an  article  not  manufactured,  or  of  a  certain  quantity 
of  goods  in  general  without  any  identification  of  them  or  an 
appropriation  of  the  same  to  the  contract,  or  when  something 
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raBians  to  be  dome  to  pat  the  goods  into  a  ddiTorable  state,  or 
to  aeoertain  the  price  to  be  paid  by  the  buyer,  the  contract  is 
merely  an  executory  agreement,  unless  it  contains  words  war- 
ranting a  different  construction,  or  there  be  something  in  the 
subject-matter  or  the  circumstances  to  indicate  a  different 
intention.  Benjamin,  Sales  (2d  ed.),  267;  Blackburn,  Sales, 
151 ;  Tamff  t.  Mattheum^  Law  Bep.  2  C.  P.  127-129 ;  Logan  r. 
LeMeiurier,  6  Moore  P.  C.  C.  116 ;  Ogf  y.  ShiUer^  Law  Bep. 
10  C.  R  159^162;  Langtan  y.Higgini,  4  H*  &  N.400;  Turhf 
T.  Batesj  2  H.  &  C.  200-208. 

Exactly  the  same  Tiews  are  expressed  by  the  Supreme  Court 
of  the  State  as  those  maintained  in  the  preceding  cases.  Speak- 
ing to  the  same  point,  Cooley,  C.  J.,  says,  when,  under  a  con- 
tract for  the  purchase  of  personal  property,  something  remains 
to  be  done  to  identify  the  property  or  to  put  it  in  a  condition 
for  delivery,  or  to  determine  the  sum  that  shall  be  paid  for  it, 
the  presumption  is  always  very  strong,  that  by  the  understand- 
ing of  the  parties  the  titie  lb  not  to  pass  until  such  act  has 
been  fully  accomplished.  Such  a  presumption,  howeyer,  is  by 
no  means  conclusive ;  for  if  one  bargains  with  another  for  the 
purchase  of  such  property,  and  the  pai-ties  agree  that  what 
they  do  in  respect  to  its  transfer  shall  have  the  effect  to  vest 
the  titie  in  the  buyer,  he  will  become  the  owner,  as  the  ques- 
tion is  merely  one  of  mutual  assent,  the  rule  being,  that  if  the 
minds  of  the  parties  have  met,  and  they  have  agreed  that  the 
title  shall  pass,  nothing  further,  as  between  themselves,  is  re- 
quired, unless  the  case  is  one  within  the  Statute  of  Frauds. 
Consequentiy,  it  was  held  by  the  same  court  that  if  one  pui^ 
chases  gold  bullion  by  weight,  and  receives  delivery  before,  it 
becomes  convenient  to  weigh  it,  and  on  the  understanding  that 
tiie  weighing  shall  be  done  afterwards,  the  bullion  would  bo- 
come  the  property  of  the  buyer  and  be  at  his  risk,  unless  there 
were  some  qualifying  circumstances  in  the  case.  WUkitfan  v. 
Eoliday,  88  Mich.  886-888 ;  Lingham  v.  Eggluton,  27  id.  824, 
828 ;  Ortman  v.  Chreen,  26  id.  209,  212. 

Dedsions  of  other  States  are  to  the  same  effect,  of  which  thb 
following. are  examples:  Paeifielrtm  Wark$  t. Long  JbUmd ItaU- 
road  Co.,  62  N.  Y.  272,  274  $  Groffr.  Belehe,  62  Mo.  400-402; 
Mbroe  v.  Sherman,  106  Mass.  480,  488 ;  Biddle  v.  Varmm,  20 
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Pick.  (Masft.)  280,  288 ;  Chapman  t.  Shepard^  89  Conn.  418- 
419;  FuUer  t.  Bean,  84  N.  H.  290-800. 

Modern  decisions  of  the  most  recent  date  support  the  propo- 
sition  that  a  contract  for  the  sale  of  specific  ascertained  goods 
vests  the  property  immediately  in  the  buyer,  and  that  it  gives 
to  the  seller  a  ri|^t  to  the  price,  unless  it  is  shown  that  such 
was  not  the  intention  of  the  parties.  CKlman  v.  Supple^  11 
Moore  P.  C.  C.  561 ;  Benjamin,  Sales  (2d  ed.),  280 ;  lhmU>p  r. 
Lambert,  6  CL  &  Fin.  600 ;  Calcutta  Co,  v.  DeMaUoe^  82  Law  J. 
Hep.  K.  8.  Q.  B.  822-888. 

«« There  is  no  rule  of  law,*'  says  Blackburn,  J.,  in  the  case 
last  dted,  ^*  to  prevent  the  parties  in  such^oases  from  making 
whatever  bargain  they  please.  If  they  use  words  in  the  con- 
tract showing  that  they  intend  that  the  goods  shall  be  shipped 
by  the  person  who  is  to  supply  the  same,  on  the  terms  that 
when  shipped  they  shall  be  the  consignee's  property  and  at  his 
risk,  so  that  the  vendor  shall  be  paid  for  them  whether  deliv- 
ered at  the  port  of  destination  or  not,  this  intention  is  effect- 
ual."   8.  0.  88  id.  214 ;  11  W.  R.  1024, 1027. 

Support  in  some  of  the  cases  cited  is  found  to  the  theory 
that  the  terms  of  the  bargain  and  sale  in  this  case,  inasmuch 
as  they  indicate  that  the  intention  of  the  sellers  was  to  appro- 
priate the  staves  when  manufactured  to  the  contract,  are  suffi- 
cient to  vest  the  property  in  the  buyer  when  the  agreed  sum 
to  be  advanced  was  paid  even  \vithout  any  delivery ;  but  it  is 
quite  unnecessary  to  decide  that  question  in  view  of  the  evi- 
dence and  what  follows  in  the  second  contract  between  the 
parties. 

Provision  was  mode  that  a  convenient  place  should  be  des- 
ignated by  the  parties  where  the  staves  should  be  piled  as 
fast  as  they  should  be  spwed.  Such  a  place  was  provided  to 
the  acceptance  of  both  parties,  and  the  plaintiffs  furnished  a 
man  as  agreed  to  count  the  same  from  week  to  week  as  the 
staves  were  piled.  Enough  appears  to  show  that  all  the  staves, 
except  as  aforesaid,  were  piled  and  delivered  at  that  agreed 
place. 

In  a  contract  of  sale,  if  no  place  of  delivery  is  specified  in 
the  contract,  the  articles  sold  must,  in  general,  be  delivered  at 
the  place  whei'e  they  are  at  the  time  of  the  sale,  unless  some 
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othflr  place  it  nqoixMl  bj  the  netme  of  the  arttole  or  Uy  the 
Qiage  <tf  the  trade  or  the  prenoue  ooone  of  dealing  between 
the  piirtiea,  or  ae  to  be  inferred  from  the  cireomstanoes  of  the 
ease.  Decided  cases  to  that  eflEect  are  nameroos  i  but  the  nde 
is  uniyersal,  that  if  a  place  of  deliyerj  is  preiMribed  as  a  pait 
of  the  contract  the  vendee  is  not  bound  to  accept  a  tend^  o£ 
the  goods  made  in  any  other  place,  nor  is  the  vendor  obliged  to 
make  a  tender  elsewhere.    Story,  Sales  (4th  ed.),  sect*  8D8. 

Where,  by  the  terms  of  the  contract,  the  article  is  to  be 
delivered  at  a  particnlar  place,  the  seller,  before  he  can  recover 
his  pay,  is  bound  to  prove  the  delivery  at  that  place.  8afoag€ 
Manirf.  Co.  v.  Arrmtrongj  19  Me.  147. 

So  when  the  intention  of  the  parties  as  to  the  place  of  deliv* 
ery  can  be  coUected  from  the  contract^  and  the  circainstancea 
proved  in  relation  to  it,  the  delivery  should  be  made  at  such 
place,  even  though  some  alterations  have  been  made  in  the  place 
designated.    Sawurd  v.  Jfiner,  20  id.  825-880. 

Much  discussion  is  certainly  unnecessary  to  show  that,  where 
the  terms  of  bargain  and  sale  are  in  the  usual  form,  an  absolute 
delivery  of  the  article  sold  vests  the  title  in  the  purchaser,  as 
the  authorities  upon  the  subject  to  that  eflEect  are  namerouSi 
unanimous,  and  decisive.  Bjfdc  v.  Lathrop^  8  Eeyes  (N.  Y.), 
697 ;  Maeamber  v.  Parker,  18  Pick.  (Mass.)  175, 188. 

In  an  action  for  goods  sold  and  delivered,  if  the  plaintiff 
proves  delivery  at  the  place  agreed  and  that  there  remained 
nothing  further  for  him  to  do,  he  need  not  show  an  acceptance 
by  the  defendant.    Niehoh  v.  Mor$e,  100  Bfass.  528. 

Even  when  a  place  of  delivery  is  specified,  it  does  not  neoossa 
rily  foUow  that  the  title  does  not  pass  before  they  reach  the 
designated  place,  as  that  may  depend  upon  the  intention  of 
the  parties ;  and  whether  they  did  or  did  not  intend  that  the 
title  should  vest  before  *that  is  a  question  for  the  jury,  to  be 
determined  by  the  words,  acts,  and  conduct  of  the  parties  and 
all  the  circumstances.    Dyer  v.  Lilhey,  61  Me.  45. 

Where  it  appears  that  there  has  been  a  complete  delivery  of 
the  property  in  accordance  with  the  terms  of  a  sale,  the  title 
passes,  although  there  remains  something  to  be  done  in  order 
to  ascertain  the  total  value  of  the  goods  at  the  rates  specified  in 
the  contract.    Burrow  v.  WkUaker^  71  N.  Y.  -291-296 ;  Qrqft 
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T.  FUeh,  68  m.  878 ;  BuuettY.  Oarrmgton, 42  TSf.Y.  US,  185; 
Terry  y.  Wheeler,  25  id.  520,  525. 

Beyond  oontroreny,  saoh  must  be  the  mle  in  this  caae^ 
because  the  contract  provides  that  upon  the  piling  and  count- 
ing the  staves  as  required  by  the  instrument  the  delivery  of 
the  same  shall  be  deemed  complete,  and  that  the  staves  shall 
then  become  and  henceforth  be  the  property  of  the  plaintiffs 
absolutely  and  unconditionally. 

Except  the  fifty  thousand  before  named,  all  the  stayes  vrere 
so  piled  and  counted ;  and  the  case  shows  that  the  person  design 
nated  to  count  the  same  approved  fourteen  certificates  specify- 
ing  the  respective  amounts  of  the  seyeral  parcels  delivered,  and 
that  the  plaintiffs  paid  on  each  the  $17  per  thousand  advance 
as  agreed,  amounting  in  all  to  915,148. 

Personal  property  may  be  purchased  in  an  unfinished  condi- 
tion, and  the  buyer  may  acquire  the  title  to  the  same  though 
the  possession  be  retaii)(eid  by  the  vendor  in  order  that  he  vobj 
fit  it  for  delivery,  if  the  intention  of  the  parties  to  that  effect 
is  fully  proved.    Mffee  Cotton  Casee,  22  Wall.  180. 

After  an  executory  contract  has  been  made,  it  may  be  con- 
Tcrted  into  a  complete  bargain  and  sale  by  specifying  the  goods 
to  which  the  contract  is  to  attach,  or,  in  legal  phrase,  by  the 
appropriation  of  specific  goods  to  the  contract,  as  the  sole  ele- 
ment deficient  in  a  perfect  sale  is  thus  supplied.  Benjamin, 
Sales  (2d  ed.),  268 ;  Rohde  v.  Thwaitee,  6B.&G.  888. 

Examples  of  the  kind  are  numeraus  in  cases  where  the  goods 
are  not  specified,  and  the  decided  cases  show  that  if  the  seller 
subsequently  selects  the  goods  and  the  buyer  adopts  his  acts, 
the  contract  which  before  was  a  mere  agreement  is  converted 
into  an  actual  sale  and  the  property  passes  to  the  buyer.  One 
hundred  quarters  of  barley  out  of  a  bulk  in  a  g^nary  were 
agreed  to  be  purchased  by  the  plaintiff,  he  having  agreed  to 
send  his  own  sacks,  in  which  the  same  might  be  conveyed  to  an 
agreed  place.  He  sent  sacks  enough  to  contain  a  certain  part 
of  the  barley,  which  the  seller  filled,  but,  being  on  the  eve  of 
bankruptcy,  he  refused  to  deli ver  any  part  of  the  quantity  sold, 
and  emptied  the  barley  in  the  sacks  back  into  the  bulk  in  the 
granary.  Held,  in  an  action  brought  to  recover  the  whole 
amount,  that  the  quantity  placed  in  the  sacks  passed  to  the 
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pmrnlninr  am  iluit  part  was  appropriated  by  the  banknipi  to 
the  plaintiff.  Aldridg§  t.  Johmn,  7  E.  &  B.  886;  Br<non$  t. 
JToi^S  H.arN.484;  «^a4icL821;  Tregdeay.  SewM^lvL 
678. 

Stipulations  in  respeot  to  the  forwarding  and  shipping*  the 
siayioB  are  also  contained  in  the  second  agreement ;  bat  it  is  not 
necessary  to  enter  into  any  ditoussion  of  that  topic,  as  it  appears 
that  the  mannfactorers,  U  they  did  any  thing  in  that  regard, 
were  to  act  as  the  agents  of  the  plaintilh,  and  if  they  &iled  to 
transport  the  same  to  the  phuse  of  shipment  seasonably,  the 
plaintiffs  were  authorized  to  do  it  at  their  e:itpense.  Nor  is  it 
necessary  to  discnss  the  stipolations  as  to  insurance,  as  it  is 
clear  that  they  contain  nothing  inconsistent  with  the  theory 
that  the  prop^ty  Tested  in  the  plaintiffs  as  soon  as  the  stayes. 
were  piled  and  delivered  at  the  agreed  place  of  delivery. 

Proof  of  a  satisfactory  character  was  exhibited  that  much 
the  greater  portion  of  the  steves  were  piled  upon  the  leased  site, 
and  that  the  residue  were  piled  on  land  adjoining,  and  within  a 
hundred  or  a  hundred  and  fifty  feet  from  the  larger  pile.  Wit- 
nesses «camined  the  staves  piled  there  several  times,  and  one 
of  them  testified  that  he  was  there  July  10, 1876,  with  one  of 
the  seUers,  and  made  a  thorough  count  of  the  stoves,  the  num- 
ber counted  being  780,000,  and  he  stotes  that  he  counted  the 
staves  in  both  piles,  and  that  there  were  no  other  white-oak 
staves  on  the  prenuses. 

Taken  as  a  whole,  the  evidence  shows  that  the  parties  treated 
both  piles  of  the  staves  as  delivered  under  the  contract,  the  one 
as  much  as  the  other,  and  that  they  regarded  both  as  properly 
^pluded  in  the  adjustment  of/ the  amounts  to  be  advanced* 
When  the  agent  of  the  plaintiffs  went  there,  as  before  ex- 
plained, with  one  of  the  sellers,  it  is  certain  that  they  counted 
both  piles,  and  it  is  dear  that  in  view  of  the  evidence  and  the 

*  *    •       •  • 

circumstances  the  jtury  were  warranted  in  finding  that  the  prop- 
erty in  all  the  white-oak  stoves  piled  there  passed  to  the  plain- 
tiffs when  they  were  piled  and  delivered  at  that  place,  neither 
party  having  objected  to  the  place  where  the  smaller  parcel 
was  piled. 

Actual  delivery  of  the  stoves  having  been  proved,  it  is  not 
necessary  to  make  any  reply  to  the  defence  set  up  under  the 
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Stete  statute  in  respect  to  ^e  sale  of  goods  unaocompanied  bj 
a  change  of  possession.  Objection  is  also  made  that  the  lease 
of  the  premises  designated  as  the  place  of  deliTery  was  nol 
recorded,  which  is  so  obyionsfy  withont  merit  that  it  requires 
no  consideration. 

Viewed  in  the  light  of  these  suggestions,  it  is  obyions  that 
the  first  fiTO  assignments  of  error  must  be  overruled. 

Exception  was  also  taken  to  the  ruling  of  the  court  below  in 
excluding  certain  testimony  offered  by  the  defendant  to  show 
that  the  stayes  were  not  cut  and  made  at  the  time  some  of  the 
certificates  w4Mre  giyen  to  secure  the  advance,  and  to  show  that 
the  staves  included  in  the  small  pile  were  never  in  fact  conntedi 
and  that  no  certificate  specially  applicable  to  them  was  ever 
given.  Responsive  to  the  objection  of  the  defendant,  the  court 
below  remarked,  that,  -if  the  staves  were  subsequently  piled 
there  to  the  satisfaction  of  the  plaintiffs,  the  tide  passed,  it 
appearing  that  the  certificates  were  given  and  the  advance 
paid,  which  is  all  that  need  be  said  upon  the  subject,  as  it  is 
plain  that  the  ruling  is  without  just  exception. 


Bbowkstillb  v.  Gatasos. 

1.  By  tbe  Um%  of  Meiioo  In  fofos  In  1825,  a  pnsblo  or  town,  whon  recoanlied 
•a  nicii  bf  public  anthoritj,  became  entltM  to  oertsin  lands,  whlcb  to  the 
extent  of  fow  Knan  leagM,  embracins  ite  rite  sad  tbe  adjoining  toRijU^ 
were  to  be  meaenred  and  aetigned  to  It 

8.  B  J  tbe  Conetitation  of  Tamanlipaa,  one  of  the  States  of  If  ezico^  In  f  oros  la 
1886,  the  land  of  an  IndiTidnal  conld  not  be  expropriated — that  Is,  dlTeeted 
of  Its  prtrate  oharacter-«-for  an  object  of  common  Tooognlaed  ntlll^,  with* 
out  prerlovs  compensation,  the  amount  of  which  could  be  estimated  on^ 
bf  aibiters  appointed'  bj  him  and  the  State.  If  such  compensation  was  not 
made,  though  the  failure  to  make  It  was  caused  bgr  his  refusal  to  appoint 
an  arbiter,  his  tide  was  not  dlTssted,  and  he  and  his  grantees  could  recover 
the  land  after  the  JurlsdIctioB  o?er  the  coontqr  had  been  traasf emd  Ij  the 
trea^  of  Guadalupe  HIdalga 

a.  Bythehtwof  Texas,  a  Jodgmsat  agafaist  a  plalntUf  In  an  action  lor  the  pos- 
session of  lands  Is  condusiTe^  unless  he  commence  a  second  action  wltlifai 
a  year.  HM,  that^  in  an  action  for  the  same  lands  commenced  withfai  As 
year  bj  the  lonner  dsteidaal  agsinft  the  gnmtees  of  the  loraMr  pIsiviM; 


Oet  1879.]  BBOwmTnu  v.  OATiioe.  It9 

UitlattarAMBolpnebidMl  bf  tfasl  faflgmwilfrom  teUlng  upiUr  daloi 

tollMB. 

4.  Whww^wy  IP  flit  oomiowMwawit  of  titt  •ctioB,  a  mfawd  potHMJon  of  tlitlMia, 
and  a  ooBUmad  Wtigatlon  vtspcctiBg  il»  ezittad,  and  thera  waa  no  adaal 
oocvpatSon  of  a  larga  portion  of  it»— AU^  that  no  pnoerlption  ooold  be 
maiatainad'bgr  cHhar  partj,  and  Hiat  tiit  omo  nnal  be  dotermfaied  on  tba 
doeuoMntarj  ofldanea  of  title. 


E&ROB  to  the  Cironit  Court  of  the  United  States  for  the 
Eastern  District  of  Texas. 
The  facts  are  stated  in  the  opinion  of  the  ooort 

Mr.  Thomoi  J.  Durant  for  the  plaintiff  in  error. . 
J&.  Jam4$  R.  Oifx  for  the  defendant  in  error. 

Mb.  Justiob  Fixld  deliTored  the  opinion  of  the  coort 
This  is  an  action  for  the  possession  of  certain  real  property 
in  Brownsville,  a  city  of  Texas,  situated  on  the  left  bank  of 
the  Rio  Grande,  opposite  the  town  of  Matamoras.  Preyioiia 
to  the  revolntion  which  separated  Texas  from, the  Bepnblic  of 
Mexico,  BrownsTille  constitated  a  portion  of  Matamoras,  which 
was  recognized  as  a  town  in  1826  by  a  decree  of  the  congress 
of  Tamaolipas,  one  of  the  States  of  Mexico.  By  the  laws  of 
Mexico  in  force  at  the  time,  poeblos  or  towns,  when  recognized 
as  such  by  public  authority,  became  entitled  for  their  use  and 
benefit,  and  the  use  and  benefit  of  Aeir  inhabitants,  to  certain 
lands  embracing  the  site  of  such  pueblos  or  towns  and  adjoin- 
ing territory,  to  the  extent  of  four  square  leagues.  This  right 
was  held  by  the  dties  and  towns  of  Spain  for  a  long  period 
before  her  conquests  in  America,  and  was  recognized  in  her 
laws  and  ordinances  for  the  gOTemment  of  her  colonies  here. 
Laws  of  the  Indies,  in  White's  Becop.,  toI.  ii.  44 ;  Town^mi 
▼.  Chedejf,  6  Wall.  826 ;  Gri$ar  t.  MeDweUj  6  id.  868 ;  Th$ 
Pueblo  Cau^  4  Sawyer,  668.  By  them  provision  was  made  for 
the  measurement  of  the  lands,  and  their  assignment  to  the 
pueblos  or  towns,  when  once  they  were  officially  recognized. 
If  any  portion  of  the  lands  which  fell  within  the  four  square 
leagues,  laid  off  in  the  usual  way  in  a  square  or  oblong  forrn^ 
had  previoudy  become  Tested  in  priyate  proprietorship,  au- 
thority was  sometimes  given  tf>  take  the  necessary  proceedings 
to  divest  the  property  of  its  private  character—  to  expropriate 
it,  as  it  was  termed — and  subject  it  to  the  uses  of  the  town. 


J 
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Sach  WM  the  case  here.  The  four  square  leagues  measured 
off  and  assigned  to  Matamoras  crossed  the  Rio  Grande  and 
embraced  the  site  of  the  present  city  of  Brownsvillei  which  was 
then  the  private  property  of  one  Dona  Maria  Francisca  Cavazos. 
The  premises  were  a  part  of  a  tract  called  the  Espiritu  Santo 
tract,  granted  by  the  Spanish  government,  in  1781,  to  one  De 
la  Gkurza.  The  grant  was  recognized  as  valid  by  the  le^Ia- 
ture  of  Texas  in  1852,  when  it  relinquished  to  die  heirs  and 
assignees  of  the  grantee  all  the  right  and  interest  of  the  State 
therein.  For  the  expropriation  of  the  premises  thus  embraced 
within  the  limits  of  the  land  assigned  to  the  municipality  pro- 
ceedings were  taken  soon  after  the  town  was  established,  in 
1826.  For  some  years  immediately  preceding  their  institution, 
Madam  Cavazos  was  seised  of  the  Espiritu  Santo  tract  by 
regular  deraignment  of  title  from  the  grantee ;  and  so  contin- 
ued until  her  death  in  1885,  unless  she  was  divested  of  that 
portion  assigned  to  the  town  by  the  proceedings  for  its  expro- 
priation. She  devised  the  tract  to  three  parties,  one  of  whom 
is  the  defendant.  Dona  Josefa  Cavazos,  who,  on  partition  with 
the  others,  became  seised  of  that  part  which  includes  the  prem- 
ises in  controversy,  portions  of  which  she  conveyed  to  persons 
from  whom  the  other  defendants  derive  their  title  to  the  parcels 
which  they  severally  claim. 

The  principal  inquiry,  therefore,  presented  for  our  consid- 
eration relates  to  the  validity  of  the  proceedings  taken  for  the 
expropriation  of  the  premises  assigned  to  Matamoras  as  com- 
mon lands — or  ^*ulat,  as  they  are  termed  in  the  Spanish  lan- 
guage—  on  the  left  bank  of  the  Rio  Grande.  And  on  this 
point  we  can  add  nothing  to  tbe  clear  and  satisfactory  exposi- 
tion of  the  law  contained  in  the  opinion  of  tiie  presiding  jus- 
tice at  the  circuit.  We  can  do  littie  more  than  repeat  his 
ailment  and  adopt  hh  conclusions.  The  OUy  qf  BroummUe 
v.  Cavazoi,  2  Woods,  298. 

After  the  separation  of  Mexico  from  the  mother-country,  tiie 
several  States  composing  the  republic  formed  new  constitu- 
tions of  government,  retaining  the  old  Spanish  laws  so  far  as 
they  were  applicable  to  their  new  condition.  The  State  of 
Tamaulipas,  which  embraced  territory  on  both  sidei  of  the  Rio 
Grande,  in  1825  adopted  a  constitution  containing  an  article 
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declared  that  *^  neither  ihe  Congreis  nor  any  otfher 
anfhority  shall  be  able  to  take  the  property,  eyen  that  of  the 
least  bnportanoe,  of  any  priyate  individnaL  When  it  shall 
become  necessary  for  an  object  of  a  common  recognized  ntility 
to  take  the  property  of  any  person,  he  shall  first  be  compen- 
sated upon  the  examination  of  arbiters  appointed  by  the  gor- 
^mment  of  the  State  and  the  interested  party/' 

Under  this  article,  in  order  to  divest  the  title  of  Madam 
Cayazos  to  the  property  taken,  it  became  necessary  to  make 
to  her  compensation ;  and  its  amoont  conld  only  be  determined 
by  arbiters,  of  whom  one  was  to  be  chosen  by  her.  Bat  she 
declined  to  appoint  an  arbiter,  or  to  participate  in  the  proceed- 
ings^ She  desired  to  retain  the  farm  occnined  by  her,  from 
which  she  drew  her  support,  and  specially  wished  that  it  should 
be  reserved  from  the  eyidoi  or  common  lands.  Yarioos  efforts 
were  made  for  more  than  a  year  to  indace  ber  to  act  in  the 
matter,  bat  she  persistently  refased.  Finally,  in  October,  1827, 
the  Congress  of  the  State  interfered,  and  by  its  decree  declared 
that  the  government,  in  the  exercise  of  its  powers,  would  see 
that  the  civil  authorities  of  Matamoras  compelled  her  to  obey 
the  Constitution  and  laws;. that  if,  on  being  notified  a  second 
and  third  time,  she  should  refuse  to  appoint  an  arbiter  for  the 
appraisement  of  her  lands,  which  were  to  be  taken  for  the  town, 
the  common  council  should  proceed  to  their  occupation  and 
survey  without  further  citation  to  her ;  and  that  should  she  or 
her  heirs  afterwards  ask  for  indemnification,  and  be  willing  to 
name  an  arbiter,  a  new  measurement  should  be  made  if  desired, 
and  the  land  she  asked  should  be  given  to  her. 

It  is  upon  this  decree  that  the  plaintiff.  The  City  of  Browns- 
ville, relies  to  sustain  its  case,  contending  that  the  decree  was 
an  adjudication  in  rem  for  the  expropriation  of  the  property 
without  compensation  to  Madam  Cavazos,  if  she  persisted  in 
her  refusal  to  name  an  arbiter,  reserving,  however,  to  her  the 
right  to  claim  compensation  at  a  subsequent  period  upon  com- 
plying with  the  law.  On  the  other  hand,  the  defendants  insist 
that  the  decree  merely  authorized  the  use  of  the  lands  without 
expropriation  until  indemnification  to  her  should  be  provided, 
as  proposed  by  the  government. 

The  presiding  justice  at  the  circuit  was  of  opinion  that  the 
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ooart  was  not  at  liberty  to  quesfioii  the  Talidity  of  thii  deoieei 
bat  miuii  regard  it  as  an  act  of  the  supreme  aathority  of  the 
State,  in  its  dealings  with  its  citizens,  and  that  the  inquiry  of 
the  court  was,  therefore,  limited  to  its  meaning  and  effect  Thia 
doctrine  may,  perhaps,  be  subject  to  some  qualification,  as  the 
Congress  of  Tamaulipas  was  restrained  by  a  written  constitu- 
tion. But  assuming  that  even  a  partial  expropriation — a  tem- 
porary possession  of  priTate  property  without  compensation,  in 
the  case  of  an  obstinate  owner  refusing  to  appoint  an  appraiser 
of  its  value — was  permissible,  we  are  of  opinion  that  the  posi- 
tion of  the  defendants  is  the  only  tenable  one«  and  for  several 
reasons. 

In  the  first  place,  absolute  expropriation  was  forbidden  by 
the  Constitution  of  Tamaulipas,  without  previous  compensation. 
Until  that  was  made,  private  ownership  of  the  property  was  not 
divested.  The  State  could  have  resorted  to  coercive  measures 
to  compel  the  owner  to  appoint  an  arbiter  to  act  with  its  own 
appointee  in  estimating  the  amount  to  be  paid.  The  decree 
states  that  the  government  would  use  its  powe^  for  that  pur- 
pose, but  it  does  not  appear  that  any  such  measures  were 
adopted.  Its  efforts  did  not  go  beyond  a  solicitation  to  her  to 
act  in  the  matter,  and  a  summons  in  1884  to  all  ciphers  of 
lands  within  the  ^tdo$  to  attend  at  the  capital,  ^  so  that  hear- 
ing the  attorney-general  of  finance  the  indenmiflcation  to  all 
might  be  agreed  upon."  Madam  Cavazos  declined  to  attend 
upon  this  summons,  giving  her  old  age  as  an  excuse,  but  stating 
that  she  would  receive  her  indemnification  in  money,  and  sub- 
mit to  whatever  the  government  might  order.  It  does  not 
appear  what  action  was  then  taken  by  the  government.  There 
is  no  evidence  that  any  money  was  ever  paid  to  her  for  the 
property,  or  that  any  mode  was  ever  devised  for  a^qpraising  its 
value,  other  than  that  prescribed  by  the  Constitutita. 

In  the  second  place,  the  action  of  the  Congress  of  Tamau- 
lipas in  1848  upon  this  subject  is  persuasive,  if  not  conelusivei 
evidence  of  the  intent  and  meaning  of  the  decree. 

By  the  treaty  of  Guadalupe  Hidalgo,  ratified  on  the  80th  of 
May,  1848,  the  Rio  Grande  was  acknowledged  to  be  the  boun- 
dary between  Mexico  and  the  United  States,  when,  of  course, 
the  jurisdiction  of  Tamaulipas  over  the  premises  in  oontrovecsy 
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eoifled.  Bat  ligUi  of  piiTate  tiropertj  pfenoiudy  ezutfng  in 
ilie  territory  east  of  the  Rio  Gkande  were  in  no  respect  affected. 
If  they  had  arisen  before  the  independence  of  Texas,  th«r 
Talidi^  iras  to  be  determined  bj  the  laws  of  Mexico  or  Ta- 
manlipas  then  in  force.  The  aethorities  of  Matamoras,  claim- 
ing^ the  ^ido9  nnder  the  deoreaui  question,  and  believing  that 
after  the  treaty  it  woold  be  dimbalt  to  enforce  contracts  with 
respect  to  the  lands  east  of  the  Rio  Grimde,  proposed  to  sell 
those  now  in  controversy  to  various  parties  from  the  United 
States.  Thereupon  one  John  Treanor,  representing  the  Cavasos 
family,  and  partionUrly  Dona  Josefa,  one  of  the  defendants  in 
tUs  suit,  applied  to  the  congress  of  TamauHpas  for  protection, 
— in  effect  asking  that  the  municipality  be  restrained  from 
making  the  contemplated  sale,  on  the  ground  that  it  possessed 
no  just  claim  to  the  property,  and  that  such  action  would  be 
of  serious  injury  to  the  owners.  To  this  application  the  com- 
mon coundl  of  Matamoras  replied  by  setting  up  the  claim  of 
the  dty.  The  matter  was  then  presented  to  the  congress,  and 
referred  to  a  committee,  who  gave  to  the  subject  extended 
consideration,  and  finally  made  an  elaborate  report  to  the  effect 
that  compensation  had  never  been  made  to  the  owners  of  the 
property ;  that  such  compensation  was  an  indispensable  requi- 
site to  its  expropriation;  and  as  such  expropriation  could  not 
now  be  made  in  consequence  of  the  diange  of  government  over 
the  country,  they  were  entitled  to  receive  back  their  lands,  and 
ware  hot  coxiiBned  to  compensation;  and  that  the  alienation  of 
the  lands  by  the  city  under  these  circumstances  would  not  be 
subjecting  them  to  a  public  use,  bat  disposing  of  them  for 
purposes  of  speculation ;  adding,  that  the  right  of  expropria- 
tion had  another  and  more  noble  origin,  its  object  being  not 
to  increase  the  public  revenues,  but  to  provide  for  the  well- 
being  of  the  community.  The  committee  farther  saggested 
that  the  alienation  might  produce  complications  with  the  gov- 
ernment of  the  United  States,  as  the  latter  would  probably 
contend  that,  if  the  lands  belonged  to  the  municipality,  they 
must  be  considered  as  public  property.  The  oongress  there- 
fore passed  a  resolution  to  the  effect  that  as  article  thirteen 
of  the  ancient  Constitution  of  the  State  and  article  seventy-one 
of  the  then  existing  Constitution  prescribed  that  in  no  case 
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could  an  expropriation  be  established  without  preYiona  com- 
pensation, and  as  this  had  not  been  made  for  the  igido$  sit- 
uated on  the  left  bank  of  the  Rio  Orande,  the  corporation  of 
Matamoras  had  not  acquired  any  property  in  them,  and  that 
in  consequence  they  were  preserved  to  their  ancient  owners. 
This  resolution  hekn  date  the  20th  of  October,  1848.  As  be- 
tween the  city  of  Matamoras  and  the  applicants  it  is  condusiye ; 
the  congress  had  jurisdiction  of  these  parties;  neither  quea* 
tioned  its  power,  and  both  accepted  its  judgment  as  a  finality. 

Although  this  resolution  may  not  bind  the  State  of  Texas, 
or  preyious  purchasers  or  alienees  of  Matamoras,  it  is  entitled 
to  the  highest  consideration  and  respect  as  a  decision  touching 
the  law  of  Tamaulipas,  and  as  an  interpretation  giyen  to  its 
Constitution  upon  the  expropriation  of  private  property,  and 
to  its  own  previous  legislation.  It  accords  with  the  obvious 
and  natural  meaning  of  the  decree  of  1827,  which  only  proposed 
to  allow  the  city  to  occupy  the  lands  in  advance  of  compensa* 
tion,.  and  it  is  supported  by  all  the  attendant  and  subsequent 
circumstances  of  the  transaction.  We  therefore  adopt  it  as  at 
once  a  just' and  reasonable  disposition  of  the  matter. 

This  conclusion  renders  it  unnecessary  to  inquire  as  to  the 
possible  interpretation  which  the  language  of  the  charter  of 
Brownsville  might  receive,  or  what  rights  that  city  might  have 
had,  if  Matamoras  had  held  property  on  the  east  bank  of  the 
Rio  Grande  which^  upon  the  independence  of  Texas,  passed 
either  to  her  successor  or  to  the  State. 

It  remains  only  to  consider  the  pleas  of  re$  Judicata  and  pre- 
scription interposed  by  the  plaintiS  in  bar  of  the  title  set  up 
by  the  defendants. 

It  appears  that  certain  parties  by  die  name  of  Basse  and 
Ford,  under  whom  some  of  the  defendants  trace  their  title, 
brought  suit  for  the  property  now  claimed  against  the  city  of 
Brownsville,  which  resulted  in  a  judgment  of  dismissal  in  June, 
1872;  and  a  new  suit  under  the  law  of  Texas  was  not  brought 
by  them  within  one  year  afterwards.  By  that  law  a  judgment 
against  a  plaintiff  in  an  action  iot  the  possession  of  real  prop- 
erty—  or  an  action  of  trespass  to  try  the  title,  as  it  is  termed 
in  the  law  —  is  conclusive  unless  he  commence  a  second  action 
for  the  property  within  a  year.    But  the  answer  to  the  objec- 
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tion  fbat  the  judgment  here  is  ooncliisiye  againet  the  defend- 
ants is,  that  before  the  year  elapsed,  and  indeed  within  ten 
days  after  the  dismissal,  the  city  oommenoed  the  present  suit 
for  the  same  property,  in  which  all  their  rights  were  again 
brought  into  htigation.  The  law  which  gives  to  the  dissat- 
isfied party  a  right  within  one  year  to  re-litigate  a  second  time 
a  controTersy  respecting  land  in  Texas,  does  not  bar  him  or 
his  grantees  from  setting  np  his  or  their  claim,  if  within  the 
required  period  a  similar  suit  respecting  die  same  land  is  com!* 
menced  against  him  or  them  by  the  former  defendant.  The 
object  of  allowing  a  second  litigation  of  the  same  title,  and  of 
requiring  such  litigation  to  be  speedily  instituted,  is  equally 
accomplished. 

As  to  the  plea  of  preaeription,  we  agree  with  the  court  below 
that,  under  the  circumstances,  the  mixed  possession  of  the  par- 
ties, their  continued  contest  and  litigation  from  1864  to  the 
present  time,  and  the  absence  of  actual^  possession  by  either 
of  a  large  portion*  of  the  property,  no  prescription  .can  be 
claimed,  and  that  the  case  must  be  determined  on  the  docu- 
mentary eyidence  of  title. 

We  are  satisfied  with  the  conclusions  reached  by  the  Circuit 

C!ourt,  and  its  judgment  is  in  all  respects 

Affirmed. 


MooBB  9.  S1MOND8. 

L  Where  tbe  record  thowi  who  are  tlie  membere  of  a  partoenhlp,  in  the  nsms 
of  which  an  appeal  hat  been  taken, — HM,  that  the  deCeet  ma/,  under  iset 
1006,  Ker.  Stat,  be  cored  by  an  amendment  tabetitating  their  namee. 

a,  A  mortgage  of  a  reasel  of  the  United  States  is  not^  as  against  the  parties,  and 
sncn  persons  as  bare  actoal  notice  thereof,  rendered  inTalid  bj  the  f ailnrs 
to  record  it. 

Appsal  from  the  Circuit  Court  of  the  United  States  for  the 

District  of  Louisiana. 

Motion  to  dismiss  the  appeal  and  to  affirm  the  decree  below. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Richard  De  Chray  in  support  of  the  motion. 

Mr.  CharUi  B.  Singleton^  contra* 
a  10 
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Mr.  Chdef  Jxtbtiob  Wattb  deliyered  the  opinion  of  the  oonrtb 
Technically,  this  appeal  should  haye  been  taken  in  the  names 
of  the  individual  members  of  the  commercial  firm  of  John  T. 
Moore  &  Co.,  instead  of  in  the  name  of  the  firm,  and  because 
of  such  an  irregularity  an  appeal  was  dismissed  in  the  case  of 
The  Protector^  11  Wall.  82.  That  case  was  decided  before  the 
act  of  June  1, 1872  (17  Stat.  197,  sect.  8,  now  sect.  1006,  Rev. 
Stat.),  allowing  amendments  of  writs  of  error  in  certain  cases, 
and  it  does  not  appear  that  the  defect  could  have  been  reme- 
died by  reference  to  any  thing  in  the  appeal  papers.  Here, 
however,  sect.  1005  was  in  force  when  the  appeal  was  taken, 
and  the  bond  shows  that  the  firm  in  whose  favor  the  appeal 
was  allowed  was  composed  of  John  T.  Moore  and  John  T. 
Moore,  Jr.  We  are  clear,  therefore,  that  the  defect  is  one  that 
may  be  amended  under  the  law  as  it  now  stands,  and  for 
that  reason  we  will  not  dismiss  the  appeal.  But  on  looking 
into  the  record  we  find  that  the  only  question  involved  is 
whether  the  lien  of  the  appellants'  mortgage  on  the  steam- 
boat ^^  John  T.  Moore*'  is  superior  to  that  of  another  mortgage 
in  favor  of  Swift's  Iron  and  Steel  Works  and  Dennis  Long* 
From  the  findings  of  fact  it  appears  that  the  last-named  mort- 
gage was  executed  Jan.  27, 1871 ;  that  it  was  signed  and  ac- 
knowledged by  the  owner  of  the  boat  in  the  presence  of  two 
witnesses,  one  of  whom  was  a  notary  public ;  that  the  witnesses 
attested  the  execution  of  the  mortgage,  but  the  notary  did  not 
sign  officially ;  that  there  was  no  other  or  further  acknowledge 
ment  of  the  mortgage  before  a  notary ;  and  that  this  mortgage 
was  not  recorded  in  the  office  of  the  collector  of  customs  where 
the  boat  was  permanently  enrolled.  The  mortgage  to  Moore 
&  Co.,  the  appellants,  was  executed  Jan.  8, 1872,  and  was  duly 
recorded  in  accordance  with  the  act  of  Congress ;  but  when  it 
was  taken,  Moore  &  Co.  had  actual  notice  of  the  existence  of 
that  to  the  appellees.  Upon  this  state  of  facts  the  court  below 
held  that  the  mortgage  of  the  appellants  was  inferior  in  lien 
to  that  of  the  appellees ;  and  this  was  so  clearly  right,  that  we 
are  not  inclined  to  hear  an  argument  upon  the  question. 

The  act  of  Congpress  relied  on  by  the  appellants  is  now  found 
in  sects.  4192  and  4198  of  the  Revised  Statutes.  These,  so  far 
as  they  are  material  to  the  present  inquiry,  are  as  follows :  — 
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^  SaoT.  4192.  No  bQl  of  tale,  mortgage,  hypotheeatloii,  or  oodtoj- 
anoe  of  any  veaiel,  or  part  of  any  veaaeL  of  the  United  Statea,  ahall 
be  TaHd  againat  any  peraon  other  than  the  grantor  or  mortgagor, 
hia  heira  and  deyiaeea,  and  peraona  hiring  aotoal  notioe  thereol^ 
bnleaa  anch  hill  of  aale,  mortgage,  hypotheoatton,  or  oonveyano^  ia 
reoorded  in  the  oAoe  of  the  eolleotor  of  eoatoma  where  each  yeaael 
k  xegiatered  or  enrolled.  .  •  • 

*^  Sbct.  4199.  .  .  .  Bat  no  bill  of  aale,  mortgage,  hypothecation^ 
or  oonyeyanoe  or  diaoharge  of  mortgagOi  or  other  beambrance  of 
any  veaael,  shall  be  recorded,  nnleaa  the  aame  ia  duly  acknowledged, 
before  a  notary  paUio  or  other  officer  anthoriaed  to  take  aoknowl* 
edgment  of  deeda.** 

To  onr  minda,  there  ia  no  doubt  tblkt  Congreaa  only  intended 
to  require  that  a  mortgage  on  aVeaael  ahould  be  acknowledged 
ior  the  purpoae  of  authenticating  it  for  record,  and  that  aa 
between  the  partiea,  and  as  againat  peraona  having  actual  notioa 
thereof,  it  waa  valid  without  acknowledgment  or  record.  Aa 
this  waa  the  decision  of  the  court  below,  we  deny  the  motfam 
to  dismiss,  and  grant  that  made  under  Rule  6,  to  t^raa. 

JDeeree  afirmeiL 


Patoto  CoHPAinr  v.  Molvokd. 

AMUUM  In  th%  SvpmM  Court  of  the  DIrtrict  of  Columbia  I17  A.  assMt  B. 
Mid  C,  aUeging  that  each  held  oerdfloatet  of  indobtodncM  balonffaf  to  Um, 
WM,  on  flnal  heoriog,  dtomJufd,  aad  bo  appcoled.  BM,  iSbat,  aa  tbe  looofory,. 
If  ao J,  mutt  ba  against  tho  defendant!  MTerally,  and  aa  the  amount  claimed 
from  eacb  doea  not  exceed  $2,500,  tbia  court  baa  no  JurladletioiL 

Motion  to  diamiaa  an  appeal  from  the  Supreme  Court  of  the 


District  of  Columbia. 
The  facts  are  stated  in  the  opinion  of  tbe  court 

Mr.  A.  S.  Warthinfftan  in  support  of  the  motion. 
Mr.  WiUiam  A.  Chok^  canim. 

Mb.  Cmsv  Justiob  Waits  delivered  the  opinion  of  the 
court.   : 

This  was  a  suit  in  equity  brought  by  the  Ballard  PfiTing 
Company  against  Michael  Mandle  and  aundty  pezaons  who 
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olaimed  to  have  purchased  from  bim  certain  certificates  of  the 
Auditor  of  the  Board  of  Public  Works  of  the  District  of 
Columbia,  which  it  was  alleged  were  the  property  of  the  com- 
pany. Mulford  and  Campbell,  the  appellees,  were  two  of  the 
defendants,  but  they  were  proceeded  against  as  holders  of  sep- 
arate and  distinct  certificates.  Their  liability  as  set  forth  in 
the  bill  was  several  only.  There  was  no  pretence  of  a  joint 
obligation,  and  it  is  conceded  that  in  no  event  could  there 
be  a  recovery  against  either  of  them  separately  for  more  than 
$2,500.  On  the  hearing,  the  bill  was  dismissed  as  to  these 
defendants,  and  the  paving  company  has  appealed. 

We  think  it  clear  that  we  have  no  jurisdiction  in  this  case. 
Although  many  defendants  have  been  brought  into  the  suit,  the 
proceeding  is,  in  fact,  against  each  of  the  several  purchasers  to 
enforce  his  separate  and  distinct  liability.  It  is  a  joinder  of 
distinct  causes  of  action  against  distinct  parties.  The  saiuA 
decree  is  to  be  entered  against  each  as  in  case  of  separate 
suits.  The  recovery,  if  any,  must  be  against  each  defendant 
separately  for  the  amount  he  may  personally  be  found  account- 
able. Such  being  the  case,  the  value  of  the  matter  in  dispute 
with  each  defendant  must  be  the  sum  for  which  he  is  sepa- 
rately liable.  It  is  well  settled  that  neither  co-defendants  nor 
co-complainants  can  unite  their  separate  and  distinct  interests 
for  the  purpose  of  making  up  the  amount  necessary  to  give  us 
jurisdiction  on  an  appeal.  '  Seaver  v.  Bigelowi^  5  Wall.  208 ; 
Eieh  V.  Lambert,  12  How.  847 ;  OUver  v.  Alexander,  6  Pet.  148 ; 
Stratum  v.  JarvU,  8  id.  41.  In  such  cases,  the  appeal  of  each 
separate  defendant  or  complainant  must  stand  or  fall  according 
as  his  own  interest  in  the  controversy  exceeds  or  falls  short  of 
our  jurisdictional  amount.  The  same  principle  applies  here. 
For  the  purposes  of  an  appeal,  each  separate  controversy  must 
be  ti'eated  as  a  separate  suit.  Under  this  appeal,  two  separate 
controversies  have  been  brought  here,  and  in  neither  is  the 
amount  involved  sufficient  to  give  us  jurisdiction. 

Appeal  diitniiiecL 
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GULBM,  9.  TbUBI  CoXPAHT. 

1.  H  dn^  adrwtlndy  and  hUj  ud  jwpwly  Mtodnetod,  *  trntttt't  pvbtte  Mte 
of  landt  to  *  oarponHcn  whloh  was  the  payee  of  tiit  note  leeiired  by  tlit 
deed  of  trott  wiU  not  be  Ml  Mide  bmtcIj  1900  the  graimd  that  ilicy  b^^ 
a  groiiljliiadefiiate  pfioe^aad  that  he  then  and  at  the  date  of  the  deed  waa 
the  aetaaiy  of  tiie  eofpomtloi^  If  the  deed  waa  made  to  hlffl  aa  an  iadlTkhn], 
and  he»  aa  aneh,  and  not  fai  hia  oOdal  eapad^,  acoqpted  and  ezeeated  the 
tniit  thereby  ooBlmed* 

1.  Where  a  iraatee'a  aato  b  Talld,  the  tMe  paaring  thereunder  ahonld  he  vm 
Tiyed  to  tiie  pwehaacr  by  *  deed  pioperiy  made  and  acknowledfad. 

Appeal  from  the  Sopreme  CSourt  of  the  District  of  Colombia* 

The  &otB  are  stated  in  the  opinion  of  the  court. 

The  cause  was  acgaed  by  Mr.  Sanmel  SktUabarger  and  Mr. 

J.  L.  Biff  daw  for  the  appellant,  and  by  ifr.  JBnoA  ToUen  iot 

the  appellee. 

Mb.  Justiob  Hablak  deliyered  the  opinion  of  the  court.   . 

The  preliminary  question  in  this  case  iuTolres  the  validity 
and  effect  of  the  side  made  at  public  auction  by  Eaton,  or  rathet 
by  the  auctioneer  under  his  directions  and  as  his  agent. 

McGhan  and  wife,  by  indenture  dated  Aug.  16, 1864,  and 
duly  acknowledged  on  18th  NoYcmber,  1864,  conyeyed  the 
premises  in  controyersy  to  Edward  Clark,  in  trust  for  the  sole 
use  and  benefit  of  Mrs.  McGhan,  for  and  during  her  natural 
life,  permitting  her  to  use  and  occupy  the  same,  and  to  receiTe 
and  apply  the  rents  and  profits  thereof,  and  in  trust  also  to  sell 
and  convey  absolutely  in  fee-simple  or  by  way  of  mortgage,  to 
such  person  or  persons  and  for  such  use  and  purposes  as  Mrs. 
McGhan  should  in  writing  request  and  direct,  her  then  or 
any  future  coverture  notwithstanding.  The  indenture  also  con- 
tained a  provision  that,  upon  the  death  of  Mrs.  McGhan,  the 
premises,  or  so  much  thereof  as  remained  undisposed  of,  should 
be  conveyed  to  the  husband,  his  heirs  or  assigns. 

By  an  indenture  executed  and  duly  acknowledged  on  20th 
June,  1870,  McGhan  and  his  wife,  together  with  Clark,  the 
trustee,  conveyed  the  property  to  Daniel  Eaton,  of  the  city 
of  Washington,  in  trust  to  secure  the  payment  of  a  debt  due 
from  McGhan  and  wife  to  the  Freedman's  Savings  and  Trust 
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Company,  for  the  sum  of  $10,000,  eyidenced  by  their  joint  and 
several  promiaaory  note  to  that  company,  of  like  date  with  the 
indenture,  and  payable  twelve  mouths  thereafter  to  the  order 
of  the  company,  with  interest  at  the  rate  of  ten  per  cent  per 
annum,  interest  payable  half-yearly.  That  conveyance  was  in 
part  upon  these  trusts :  1.  To  permit  Mrs.  McGhan  and  hus- 
band to  occupy  the  premises,  and  the  rents  and  profits  to  have 
and  apply  to  their  sole  use  and  benefit,*  until  default  be  made 
in  the  payment  of  the  note  or  interest  thereon,  or  any  proper 
charge  or  expense  in  and  about  the  property ;  and,  upon  pay- 
ment of  the  note,  interest,  and  costs,  to  release  and  reconvey  the 
premises  to  Clark,  the  trustee,  for  Mrs.  McOhan ;  2.  Upon  de- 
fault in  any  of  the  said  respects  (quoting  from  the  deed  itself), 
^  to  sell  the  said  piece  or  parcel  of  ground  and  premises  at  pub- 
lic auction  upon  such  terms  and  conditions,  and  at  such  time  and 
place,  and  after  sucb  previous  public  advertisement,  as  the  said 
party  of  the  second  part  or  his  heirs  in  the  execution  of  this 
trust. shall  deem  advantageous  and  proper,  and  to  convqr  the 
same  in  fee-simple  to  the  purchaser  or  purchasers  thereof  at  his, 
her,  or  their  cost  or  expense ;  and  of  the  proceeds  of  said  saie  or 
sales  first  to  pay  all  proper  costs,  charges,  and  expenses,  and  to 
retain  as  compensation  a  commission  of  five  per  cent  out  of  the 
amount  of  said  sale  or  sales ;  secondly,  to  pay  whatever  may  then 
remain  unpaid  of  said  note  and  the  interest  thereon,  whether 
the  same  shall  be  due  or  not;  and,  lastly,  to  pay  the  remainder, 
if  any,  to  the  said  Louisa  McOhan,  her  heirs  or  assigns.*' 

On  or  about  April  6, 1872,  the  note  held  by  the  company 
being  unpaid,  and  interest  to  the  amount  of  91,400  having  ac- 
crued thereon,  Ektton,  the  trustee,  made  public  advertisement 
that  he  would  sell  the  mortgaged  property  at  public  auction  to 
the  highest  bidder,  at  a  designated  hour,  on  April  S!4,  1872, 
giving  the  teitns  of  such  proposed  sale.  The  sale  was  post- 
poned from  time  to  time  until  July  1, 1872,  when  it  took  place, 
the  Freedman*s  Savings  and  Trust  Company,  by  one  of  its 
officers,  beccfiming  the  purchaser  at  the  price  of  918,000. 

We  find  in  the  cscord  a  writing  signed  by  Eaton,  purporting 
to  be  an  indenture  executed  July  1, 1872,  whereby,  in  consider* 
ation  of  the  sum  of  918,000  in  hand  paid,  he  conveyed  to  the 
purchaser  the  property  so  sold  at  public  auction. 


m 

It  jmpfOiM  to  have  been  ^ligMid,  lealed,  and  ^iTwed  la 
preMDoe  of — Bfainerd  H.  Wftraer/*  and  to  baye  been  admowl* 
edged  befoie  Mid  Werner  as  a  notary  pablio  for  tbe  DUtriot  of 
Colombia.  Ai  printed  in  the  traaeoript,  tbat  writing  abowa  no 
aeal  attacbed  to  tbe  ngaature  of  Baton,  and  tbe  oertificafce  of 
-acknoirledgment  before  tbe  notary  it  witboat  date.  Tbat  writ- 
ing was  placed  upon  reoord  on  tbe  4ib  of  Febmary,  1878 ;  bat| 
for  tbe  want  of  a  aeal  to  Baton's  signatorei  complainants  claim 
tbat  it  was  ineffectiTe  for  any  purpose.  Sabseqaently  to  tbat 
salcy  tbe  Freedman's  Savings  and  Trust  Company  commenced 
proceedingi  in  ejectment  against  MoOban  and  wife  and  Claxk, 
to  recoTer  possession  of  tbe  property.  Tbe  defendants  in  tbat 
action  failing  to  appear,  judgment  by  defonlt  was  entered 
against  tbem  on  Not.  7, 1872,  and,  under  a  wiit  of  possessioB, 
McGban  and  wife  were  ejected  and  tbe  company  pat  in  pee* 
session  of  tbe  property. 

In  -1878,  Bradley  purobased  tbe  same  property  from  (be 
company,  and  subsequently  sold  and  conyeyed  it  to  Sbepbeid. 
Eaton  died  oh  tbe  16tb  of  February,  1878,  and  McOban  died 
on  Oct.  27, 1874. 

In  tbis  action,  commenced  April  6, 1876,  by  Mrs.  MoOban, 
and  by  Clark,  as  trustee  in  tbe  deed  already  referred  to,  it  is 
Bougbt  to  redeem  tbe  property  sold  by  Baton  under  tbe  deed  of 
June  20, 1872.  To  tbat  end  tbe  complainants,  among  otber 
tbings,  prayed  tbat  tbe  deed  from  E^ton  to  tbe  Freedmaa's 
Sayings  and  Trust  Company,  and  tbe  subsequent  conveyance 
under  which  Bradley  and  Shepherd  (who  are  alleged  not  to 
have  been  bona  fide  purchasers)  daim,  be  declared  null  and 
Yoid,  and  the  notes  giyen  by  Bradley  to  that  company  be  can- 
celled; that  an  accounting  be  had  of  the  rents,  issues,  and 
profits  of  the  premiBes,  and  that  the  amount  thereof  be  applied 
on  account  of  the  said  note  of  $10,000 ;  and  tbat  tbe  lease  of 
the  premises  may  be  decreed  to  inure  to  tbe  benefit  of  the 
complainants. 

The  court  below  having  dismissed  the  bill,  this  appeal  has 
l)een  prosecuted,  and  the  assignments  of  error  present  several 
propositions  of  law  for  our  consideration.  But,  in  the  view  we 
take  of  the  case,  it  is  only  necessary  to  determine  the  prelimi- 
nary question  already  stated,  in  reference  to  the  validity  and 
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efEect  of  the  sale  at  pablio  aaction  by  Eaton,  the  trustee,  on 
the  let  of  July,  1872. 

That  sale  is  attempted  to  be  impeached  upon  seyexal  grounds, 
Tiz. : — 

1.  That  a  proper  opportunity  was  not  afforded  to  persons 
desirous  to  purchase  the  property  to  bid  at  the  sale ;  that,  had 
there  been,  the  property  would  have  brought  at  least  $2,000 
more. 

Upon  a  careful  examination  of  all  the  OTidence,  we  find 
nothing  of  a  positive,  substantial  character  sustaining  this  posi- 
tion. While  there  is  some  little  conflict  in  the  evidence  as  to 
what  occurred  upon  the  occasion  of  the  sale,  the  overwhelming 
preponderance  of  testimony  shows  that  the  sale  was  duly  ad- 
vertised, and  was  fairly  and  properly  •conducted. 

2.  It  is  next  contended  that  relief  should  be  given  because 
the  price  which  the  property  brought  was  grossly  inadequate. 
That  fact  alone  does  not  constitute  a  sufficient  reason  to  im- 
peach the  genuineness  or  validity  of  the  sale.  Besides,  the 
inadequacy  was  not  such  as  to  shock  the  conscience,  or  raise  a 
presumption  of  fraud  or  unfairness.  Hill,  Trustees,  152,  note; 
Les^e  of  Cooper  v.  Galbraith,  8  Wash.  C.  C.  646 ;  Hubbard  y. 
Jarrell,  28  Md.  66. 

8.  The  sale  is  assailed  upon  the  further  ground  that  E«aton, 
at  the  date  of  the  deed  to  him,  as  well  as  when  the  sale  was 
made,  was  the  actuary  of  the  Freedman^s  Savings  and  Trust 
Company,  and  that  consequently  no  sale  made  by  him,  under 
the  authority  conferred  by  the  deed  of  June  20, 1870,  would 
cut  off  the  equity  of  redemption. 

Touching  this  objection,  it  is  sufficient  to  say  that  the  deed 
was  not  made  to  Eaton  in  his  capacity  as  an  officer  of  the  com- 
pany, nor  did  he  act  in  that  capacity  when  exerting  the  author- 
ity conferred  upon  him.  The  fact  that  he  held  official  relations 
to  that  company  did  not  incapacitate  him  from  accepting  the 
trust  set  out  in  the  deed  of  June  22, 1870,  or  discharging  the 
duties  thereby  imposed.  It  is  true  that  his  relations  to  the  com- 
pany would  make  it  the  duty  of  the  court  to  scrutinize  very 
closely  all  that  he  did  in  the  execution  of  the  trust;  but  we 
find  nothing  in  the  evidence  to  justify  the  belief  that  he  acted 
otherwise  than  honestly  and  faithfully  in  the  discharge  of  his 
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duty.    The  eyidenoe  does  not  justify  the  ohaige  that  A#  bid  off 
the  property  for  the  oompeny. 

What  we  haTO  said  leads  to  the  oondusion  that  the  sale 
of  July  1,  1872,  was  a  Talid  sale,  which  the  purchaser  was 
entitled  to  have  consummated  by  a  couTeyanoe  executed  and 
acknowledged  in  proper  form.  It  is,  therefore,  of  no  conse- 
quence in  this  suit  to  inquire  whether  the  writing  executed 
by  Eaton  to  the  company,  in  pursuance  of  the  sale  made  at 
public  auction,  was  or  was  not  sufficient  to  pass  the  title  from 


If  he  was  bound,  as  we  hold  that  he  was,  to  haye  executed  a 
sufficient  conyeyance,  the  court  should  not,  by  granting  the  re- 
lief asked,  defeat  the  sale  altogether.  An  ineffectual  attempt, 
upon  the  part  of  Eaton,  to  consummate  the  sale  does  not  au- 
thorize a  decree  setting  aside  the  sale,  which,  as  we  have  said, 
was  in  conformity  to  the  deed,  and  was  free  from  fraud  or 
imposition,  or  such  inadequacy  of  price  as,  upon  recognized 
principles  of  equity,  constitutes  ground  for  relief. 

Decree  affirmed. 


HiNOXUEY  V.  RaILBOAB  COICPAHT. 

A  reodrer  appoiiited  by  %  State  oonrt  In  a  rait  which,  under  the  aot  of  ICaidi  t, 
1876  (18  Stat  part  8^  470),  wae  eabieqncntljr  remored  to  the  Circuit  Court  of 
the  United  Statee,  reported  to  the  latter,  etatfaig  the  amoont  of  the  fond  in  Ida 
liandt,  and  asking  for  an  order  to  paj  therefrom  certain  liabilities.  AU,  that 
the  Qrcnit  Court  had  aothoritj  to  require  him  to  account  for  the  fund,  and 
that  lie  is  chargeable  with  interest  on  so  much  thereof  as  he  on  receiTing 
deposited  in  a  bank  to  his  credit  as  recdrer,  and  then  withdrew  and  deposited 
on  his  priTate  account  in  another  bank,  he  declining  to  explain  the  transaction, 
when  he  was  examined  as  a  witness  bj  the  master  to  whom  the  court  had 
refenedhis 


Appsal  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois. 

The  facts  are  stated  in  the  opinion  of  the  court. 
Mr.  Q.  W.  KretMinger  for  the  appellant. 
Mr.  It.  BiddU  BoberU  for  the  appellee. 
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Mb.  JirsTiCB  Millbb  deliyered  the  opinion  of  the  ooart» 

The  main  features  of  this  case,  as  presented  here  on  appealf 
are  embodied  in  the  following  statement  signed  by  counsel :  — 

*^  To  obviate  the  necessity  of  examining  a  laige  part  of  the 
yery  Tolaminous  record  filed  in  this  cause,  the  following  stat^ 
ment  is  agreed  upon  between  the  counsel  of  the  partiee  to  thia 
branch  of  the  case. 

^  Leyi  P.  Morton  et  al^  the  holders  of  sundry  bonds  issued 
by  the  Oilman,  Clinton,  and  Springfield  Railroad  Company, 
secured  by  a  deed  of  trust  made  to  Thomas  A.  Scott  and  Hugh 
J.  Jewett,  as  trustees,  filed  a  bill  in  the  Circuit  Court  of  Mo- 
Lean  County,  State  of  Illinois,  seeking  a  foreclosure  of  the 
trust-deed  and  a  sale  of  the  property  for  their  benefit. 

^*  Shortly  prior  to  the  filing  of  this  bill,  Joseph  J.  Kelly  had 
filed  a  bill  as  a  stockholder  of  said  railroad  in  the  same  court, 
and  Francis  E.  Hinckley,  a  citizen  of  Chicago,  had  been  ap- 
pointed receiy^r,  and  continued  to  discharge  the  duties  of  such 
officer  pending  the  proceedings  in  both  cases  against  the  road* 

«« On  June  28, 1875,  Thomas  A.  Scott  and  Hugh  J.  Jewett, 
the  trustees  named  in  the  deed  of  trust,  came  into  said  Circuit 
Court  of  McLean  County,  and  became  parties  to  the  said  suit 
of  Morton  et  oZ.  against  the  railroad ;  and  from  that  time  the 
litigation  was  carried  on  in  their  names,  the  receiyer  still  act- 
ing in  both  cases,  and  reporting  to  the  Circuit  Court  of  Mc- 
Lean County. 

*'  On  the  thirteenth  day  of  December,  1876,  the  said  cause 
was  removed  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Illinois,  under  the  provisions  of  the  act  of 
Congress  of  March  8, 1875. 

*^  Prior  to  this,  on  Aug.  12, 1875,  the  property  was  ordered 
to  be  turned  over  to  the  trustees  under  the  proyisions  of  the 
mortgage,  by  order  of  the  Circuit  Court  of  McLean  County, 
and  the  receiyer  directed  to  settle  his  accounts  up  to  that  date ; 
and  his  accountability  as  such  receiver  ceased  from  the  twenty* 
eighth  day  of  August,  1875,  the  property  having  at  that  time 
been  handed  over  by  him  to  the  agent  of  the  trustees  as  afore- 
said. 

**The  subsequent  proceedings  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Illinois  aforesaid 
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were  eanied  to  eompletion,  the  sole  pertiee  then  in  eourt  being 
the  tnietees  and  their  eutufi  fue  truttt  and  the  fudd  GKlman, 
Ctinton,  and  Springfield  Railroad  Company  and  its  jeoeiYer, 
all  other  parties  haying  been  dismissed  from  the  rec<mL  The 
final  decree  having  been  had,  and  the  road  having  been  sold  bj 
Tirtue  thereof  and  a  deed  for  the  same  duly  exeoated  and  ap- 
proved by  the  said  eoort,  and  no  appeal  ever  having  been 
prayed/' 

The  ranainder  of  the  reoord  before  ns  consists  solely  of  the 
proeeedings  in  the  Giroidt  Court  of  the  United  States  against 
Hinckley  as  receiver,  to  bring  him  to  acoonnt,  resulting  in  a 
decree  against  him  for  $18,776.26,  from  which  this  appeal  is 
taken. 

The  first'  appearance  of  appeUant  in  the  Circuit  Court  of  the 
United  States,  as  far  as  this  record  discloses,  is  by  a  report 
inade  to  that  court  entitled  as  of  the  case  of  JosepA  J.  KeUff  €t 
oLy.  The  QUman^  Olvntan^  and  Springfield  BaUroad  Cfonyxmg. 
In  this  paper,  after  showing  a  balance  of  912,799.78,  in  Ida 
bands  as  receiver,  he  proceeds  to  state  sundry  liabilities  of  that 
fiind,  for  which  he  asks  of  the  court  sn  order  that  he  may  pay 
them.  This  report  was  filed  March  28, 1876,  and  on  that  day 
an  order  was  made  that  he  pay  the  sum  so  admitted  to  be  in 
his  hands  into  court.  It  seems,  however,  that  after  this  the 
whole  matter  of  the  receiver's  account  was  referred  to  a  master, 
on  whose  report,  after  exceptions  by  the  receiver,  the  decree 
was  rendered  which  is  now  under  review. 

The  chief  reliance  ci  counsel  in  this  court  for  a  reveml  of 
the  decree  is  upon  the  proposition  that  Ifinckley  was  never 
receiver  of  any  other  court  but  the  McLean  Circuit  Court  of 
niinoiB,  in  the  suit  in  which  Kelly  and  otherswere  plaintifi, 
and  that  he  could  be  caUed  to  account  only  by  the  court  to 
which  he  was  responsible  in  that  suit. 

But  the  agreed  case  shows  that,  shortiy  after  his  appointment 
as  receiver  in  the  Kelly  suit,  the  foreclosure  suit  of  Levi  P. 
Morton  and  others,  bondholders,  was  commenced  in  the  same 
court,  and  afterwards  adopted  by  Scott  and  Jewett,  trustees 
for  said  bondholders,  and  that  thereafter  **  the  litigation  was 
carried  on  in  their  names,  the  receiver  still  acting  in  both  cases, 
and  reporting  to  the  Circuit  Court,  of  McLean  County." 
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This  is  also  stated  in  a  previous  paragraplu 

We  can  reach  no  other  conclusion  from  this  agreement,  in 
the  absence  of  the  record  of  the  McLean  Circuit  Court  on  the 
subject,  than  that  Mr.  Hinckley  was  receiver  in  the  principal 
case,  which  was  remoyed  into  the  Federal  court  There  is  other 
evidence  that  it  was  so  understood  by  Hinckley.  The  order 
of  removal  was  made  Dec.  18,  1876,  and  on  the  28d  of 
March,  1876,  we  find  him  reporting,  without  objection,  to  that 
court,  and  asking  for  orders  in  the  nature  of  instructions  as  to 
the  disposition  of  the  money  in  his  hands.  For  aught  that 
appears,  this  report  was  his  own  voluntary  act,  as  well  as  his 
duty. 

Nor  does  any  such  objection  appear  in  the  exceptions  to  the 
master's  report,  nor  was  any  exception  taken  to  the  order  of 
reference. 

It  does  not  appear  from  this  record  that  the  Kelly  suit  was 
prosecuted  any  further  after  the  removal  of  the  foreclosure 
suit  into  the  Federal  court,  nor  do  we  know  enough  of  its 
character  to  decide  whether  any  thing  of  it  was  left  after  the 
order  of  removal,  or  whether  its  subject-matter  was  not  neces- 
sarily removed  with  the  other  suit. 

No  attempt  to  bring  Hinckley  to  account  in  the  State  court 
is  shown. 

Being  yoluntarily  in  the  United  States  court,  in  a  suit  where 
the  funds  in  his  hands  might  properly  be  distributed,  at  least 
under  supposable  circumstances,  and  having  money  in  his 
hands  as  receiver  in  the  suit  removed  into  that  court,  we  can 
see  no  want  of  authority  to  make  him  account  for  these 
funds. 

It  is  also  urged  that  since  the  agreed  facts  show  that  the 
road  had  been  finally  sold  and  conveyed  under  the  mortgage, 
the  trustees  had  no  right  to  the  money  in  the  receiver's  hands. 
The  sufficient  answer  to  this  is,  that  the  decree  from  which 
this  appeal  is  taken,  merely  orders  the  appellant  to  pay  the 
money  into  court,  and  makes  no  order  for  its  distribution.  In 
that  Mr.  Hinckley  has  no  interest,  and  when  made  it  will  be 
for  other  parties  to  contest  it  if  they  desire. 

Two  objections  are  taken  by  appellant  to  the  statement  of 
the  account  by  the  master.    The  first  is  that  for  nearly  two 
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jeaxB*  aerrioe  tbe  master  allowed  Bim  only  $10,000,  whereas  he 
ought  to  haTe  allowed  him  $1,000  per  month. 

The  principal  witnesses  of  appellant  to  sustain  this  excep* 
tion  are  two  gentlemen  who  were  themselves  reoeiyers  of  other 
roads,  and  thought  they  rightfully  received  9900  in  one  case 
and  9I9OOO  in  the  other,  per  month.  Perhaps  they  were  the 
best  jadges  of  the  tbIoc  of  their  own  serrioes ;  bat  such  is  not 
always  the  case,  and  as  tiiere  is  conflicting  testimony,  and  as 
•tiiis  is  the  first  time  we  haye  been  called  on  to  reriew  the  al* 
lowance  made  to  railroad  receiyers  by  the  cirenit  courts,  we 
do  not  see  that  the  economical  administration  of  insolyent 
companies  will  be  promoted,  or  that  justice  requires  a  higher 
standard  of  compensation  than  these  courts  generally  give,  to 
whose  discretion  the  subject  must  be  largely  remitted. 

Appellant  also  complains  that  he  is  wrongfully  charged  with 
94,800  for  the  use  of  the  money  held  by  him  as  receiyer.  It 
does  not  yery  clearly  appear  how  much  of  this  money  he  so 
used,  or  how  long  he  held  it.  But  it  does  appear  that  the 
money  as  received  was  deposited  in  a  bank  at  Springfield  to 
his  account  as  receiver,  and  that  most  of.it  was  drawn  from 
there  on  his  check,  and  deposited  to  his  private  account  with  a 
bank  in  Chicago ;  and  when  on  his  examination  as  a  witness 
he  was  asked  to  give  explanations  of  this  matter,  and  to  state 
what  sums  he  had  so  deposited,  he  declined  to  answer.  Ap- 
pellant was  dealing  with  a  trust  fund.  It  was  his  duty  to  keep 
this  money  separate  from  his  own.  And  if  he  used  a  bank  for 
the  custody  of  it,  he  should  have  had  the  account  so  kept  as  to 
show  the  fund  to  which  it  belonged.  It  was  also  his  unques- 
tionable duty,  when  called  on  in  a  proper  case  for  accounting, 
as  this  was,  to  give  all  the  information  he  had  on  the  subject. 
His  refusal  to  answer  proper  questions  is  wholly  unjustifiable, 
and  leaves  his  conduct  open  to  criticism  as  to  his  motive. 

As  he  had  it  in  his  power  to  furnish  the  facts  on  which  a 
just  and  true  account  could  be  stated,  and  refused  to  do  so,  we 
do  not  in  this  appeal  feel  authorized  to  reverse  the  finding  of 
the  master  and  the  decree  of  the  Circuit  Court 

Ikeree  affirmed* 
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Dow  V.  JOHKBON. 

L  Ob  the  trial  of  an  aetkm  at  law,  when  the  Judges  of  the  Clrea}t  Oewt  are  o^ 
posed  in  opinion  on  a  material  question  of  law,  the  .opinion  jbf  the  presiding 
jndge  prerails;  but  the  Judgment  rendered  oonfoonablj  thereto  mttj,  with- 
out legard  to  its  amoont,  be  roTlewed  on  a  wilt  of  cttor,  vpqB>ihelr  osctUW 
oate  stating  such  question. 

S.  An  oOoer  of  the  amgr  of  the  United  States,  wfaQst  serving  In  the  cnen^s 
oouptxT'  during  tlie  rebellion,  was  not  Uabls  to  an  action  in  the  eouits  of 
that  oountiy  for  iqiurlss  leeultlng  from  his  mOitaiy  orders  or  ads;  nor 
oonld  he  be  required  bj  a  civil  tribunal  to  Justifj  or  explain  them  upon  aigr 
allegation  of  the  Injured  partj  that  th^  were  not  Jnstifled  bj  mlUtaiy  ne- 
oessl^.  He  was  subject  to  tibe  laws  of  war,  and  amenable  onlj  to  hlsoini 
goTcmnent* 

t.  When  anj  portion  of  the  Insurgent  Stales  was  In  the  ooeiqiatlen  of  the  f orom 
of  the  United  Statee  during  the  rebellion,  the  municipal  laws,  if  not  suspsnded 
or  superseded,  were  generally  administered  there  bj  the  ordinary  tribunals 
for  the  protection  and  benefit  of  persons  not  In  the  mllltaij  seryioe.  tTheir 
continued  enforoement  was  not  te  the  protection  or  the  control  of  oOceis 
or  soldiers  of  the  am^. 

4.  A  dDstrict  oourt  of  Louisiana— eontiniied  in  existenoe  after  the  mHUafy 
occupation  of  the  Stats  1^  the  United  Statee,  and  autlioiiasd  1^  the  com- 
manding general  to  hear  caoses  between  parties —summoned  a  bi%adlsK^ 
general  of  tlie  utaj  of  the  United  States  to  answer  a  petition  filed  tiierein, 
setting  forth  that  a  mllitaij  company  had,  pursuant  to  Ills  orders,  seined 
and  carried  oft  certain  personal  property  of  the  plaintlfl,  who  alleged  thai 
the  seisure  was  unautiioiiasd  by  the  necessities  of  war,  or  martial  law, 
or  by  the  st^erlofs  of  that  oAosr.  Judgment  by  default  was  rendemd 
April  0, 1888,  agafawt  him  for  the  Talue  of  the  property.  .Whensnejiii  tim 
Caronit  Court  of  the  United  Stales,  upop  the  Judgment  he  pleadei  IbA 
the  property  was  taken  to  supply  the  army.  AM^  on  demurrer  to^  Urn 
plea,  that  the  Stale  oourt  had  no  Jurisdietlon  of  the  cause  -of  action,  and 
that  the  Judgment  was  fold. 

Erbob  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Maine. 

The  facts  are  stated  in  the  opinion  of  the  conrt. 

The  case  was  argued  by  The  Attameg-Q-eneral  and. Jfr.  JR  B. 
iS^ftA,  Assistanit  Attorney-General,  for  the  plaintiff  in  error,  and 
by  ISr.  Thamae  J.  Dwramt  for  the  defendant  in  enor. 

Mb.  Justiob  Fibld  deliTered  the  ofnnion  of  tKe  oonrL 
The  defendant  in  the  court  below,  the  plaintiff  in  error  hen^ 
Neal  Dow,  was  a  brigadier-general  in  the  army  of  tiie  United 
States  during  the  late  civil  war,  and  in  1862  and  1868  was 
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rttttiooed  in  L<minaD»  in  ocmmaiid  of  Forte  Jm&soii  and  St. 
Philip,  on  the  HiBiiirippi  Riyer,  below  New  Orleans.  These 
forte  snrrenderod  to  the  foreee  of  the  United  States  in  April, 
1862.  The  fleet  nnder  Admiral  Farragat  had  passed  them  and 
xeaohed  New  Orleans  on  the  26th  of  the  month,  and  soon  after* 
wards  the  dtj  was  oeeafned  bj  the  forces  ot  the  United  Statss 
under  General  Batler.  On  taking  possession  of  the  city,  iba 
General  issued  a  proclamation,  bearing  date  on  the  Ist  of  May, 
1862,  in  which,  among  other  things,  he  declared  that  until  the 
restoration  of  the  anthoritj  of  the  United  States  the  city  wonU 
be  gOTcmed  by  martial  law ;  that  all  disorders,  disturbances  of 
the  peace,  and  crimes  of  an  aggrayated  nature,  interfering  with 
the  forces  or  laws  of  the  United  States,  would  ^  be  referred  to 
a  military  court  for  trial  .and  punishment ; "  that  other  misde- 
meanors would  be  subject  to  the  municipal  authority,  if  it 
desired  to  act ;  and  that  civil  causes  between  parties  would  ^  be 
referred  to  the  ordinary  tribunals/'  Under  this  proclamation, 
the  Sixth  District  Court  of  the  City  and  Parish  of  New  Orleans 
was  allowed  to  continue  in  existence,  the  judge  having  taken 
the  oath  of  allegiance  to  the  United  States.. 

In  January,  1868,  General  Dow  was  sued  in  that  court  by 
Bradish  Johnson,  the  plaintiff  in  this  case.  The  petition, 
which  is  the  designation  given  in  the  system  of  procedare  an 
Louisiana  to  the  first  pleading  in  a  eivil  aoticm,  set  forth  thaik 
the  plaintiff  was  a  citizen  of  New  York,  and  for  several  yean 
had  been  the  owner  of  a  plantation  and  slaves  in  Iiouisiaoa, 
on  tiie  Mississippi  Biver,  about  forty-three  miles  ^m  New 
Orleans ;  that  on  the  6th  of  Sqptoinbear^  1862,  during  his  tem- 
porary absence,  the  steamer  ^  Avery,'*  in  charge  of  Captain 
Snell,  of  Company  B  of  the  Thirteenth  Maine  Regiment,  with 
a  force  under  his  command,  had  stopped  at  the  plantation,  and 
taken  from  it  twenty-five  hogsheads  of  sugar ;  and  that  said 
force  had  plundered  the  dwelling-house  of  the  plantation  and 
carried  off  a  silver  pitoher,  half  a  dozen  silver  knives,  and  other 
toble  ware,  the  private  property  of  the  plaintiff,  the  whole 
property  taken  amounting  in  value  to  $1,611.29 ;  that  these 
acto  of  Captain  Snell  and  of  the  officers  and  soldiers  under  his 
command,  which  the  petition  characterized  as  ^^  illegal,  wain 
ton,  oppressive,  and  unjustifiable,"  were  perpetrated  under  a 
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yerbal  and  aeceret  order  of  Brigadier-CJeneral  Neal  Dow,  then  in 
the  service  of  the  United  States,  and  in  oonunand  of  Forts 
Jackson  and  St.  Philip,  who,  by  his  secret  orders,  which  liie 
petition  declared  were  **  unauthorized  by  his  superiors,  or  by 
any  provision  of  martial  law,  or  by  any  requirements  of  neces- 
sity growing  out  of  a  state  of  war,**  wantonly  abused  his  power, 
and  inflicted  upon  the  plaintifE  the  wrongs  of  which  he  com- 
plained ;  and  therefore  he  prayed  judgment  against  the  General 
for  the  value  of  the  property. 

To  this  suit  General  Dow,  though  personally  served  with 
citation,  made  no  appearance.  He  may  have  thought  that  dn^ 
ing  the  existence  of  the  war,  in  a  district  where  insurrection 
had  recently  been  suppressed,  and  was  only  kept  from  break- 
ing out  again  by  the  presence  of  the  armed  forces  of  the  United 
States,  he  was  not  called  upon  by  any  rule  of  law  to  answer  to 
a  civil  tribunal  for  his  military  orders,  and  satisfy  it  that  they 
were  authorized  by  his  superiors,  or  by  the  necessities  growing 
out  of  a  state  of  war.  He  may  have  supposed  that  for  his  mili- 
tary conduct  he  was  responsible  only  to  his  military  superiors 
and  the  government  whose  officer  he  was. 

Be  that  as  it  may,  or  whatever  other  reason  he  may  have 
had,  he  made  no  response  to  the  petition ;  he  was  therefore 
defaulted.  The  Sixth  District  Court  of  the  Parish  of  New 
Orleans  did  not  seem  to  consider  that  it  was  at  all  inconsistent 
with  his  duty  as  an  officer  in  the  army  of  the  United  States 
to  leave  his  post  at  the  forts,  which  guarded  the  passage  of  the 
Mississippi,  nearly  a  hundred  miles  distant,  and  attend  upon 
its  summons  to  justify  his  military  orders,  or  seek  counsel  and 
procure  evidence  for  his  defence.  Nor  does  it  appear  to  have 
occurred  to  the  court  that,  if  its  jurisdiction  over  him  was  recog* 
nized,  there  might  spring  up  such  a  multitude  of  suits  as  to  keep 
the  officers  of  the  army  stationed  in  its  district  so  busy  4hat 
they  would  have  littie  time  to  look  after  the  enemy  and  guard 
against  his  attacks.  The  default  of  the  General  being  entered, 
testimony  was  received  showing  that  the  articles  mentioned 
were  seized  by  a  military  detachment  sent  by  him  and  removed 
from  the  plantation,  and  that  their  value  amounted  to  fl,454.81« 
Judgment  was  thereupon  entered  in  favor  of  the  plaintiff  for 
that  sum,  with  interest  and  costs.    It  bears  date  April  9, 1868. 
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Upon  this  jadgment  the  present  action  was  brought  in  the 
Gircoit  Court  of  the  United  States  for  the  District  of  Maine. 
Xhe  declaration  states  the  recoYory  of  the  jadgment  mentioned, 
and  makes  profert  of  an  authenticated  copy.  To  it  the  defend- 
ant pleaded  the  general  issue,  nul  tUl  record^  and  three 
pleas.  The  object  of  the  special  pleas  is  to  show  that  the 
triot  Court  had  no  jurisdiction  to  render  the  judgment  in  ques- 
tion, for  the  reason  that  at  the  time  its  district  was  a  jkart 
of  the  country  in  insurrection  against  the  goremment  of  the 
United  States,  and  making  war  against  it,  and  was  only  held 
in  subjection  by  its  armed  forces.  It  is  not  important  to  state 
at  length  the  ayerments  of  each  of  these  pleas.  It  wiU  be  suffix 
cient  to  state  the  material  parts  of  the  second  plea  and  «  single 
averment  of  the  third.  The  second  plea,  in  substance,  sets  up 
that  as  early  as  February,  1861,  the  State  of  Louisiana  adopted 
an  ordinance  of  secession,  by  which  she  attempted  to  withdraw 
from  the  Union  and  establish  an  independent  government;  that 
from  that  time  until  after  April  9, 1868,  the  date  of  the  judg- 
ment in  question,  she  was  in  rebellion  against  the  government 
of  the  United  States,  making  war  against  its  authority ;  that 
in  consequence  the  military  forces  of  the  United  States  en- 
gaged in  suppressing  the  rebellion  took  forcible  possession  of 
that  portion  of  the  State  comprising  the  district  of  the  Sixth 
District  Court  of  New  Orleans,  and  held  military  occupation 
of  it  until  long  after  April  9, 1863,  during  which  tittle  martial 
law  was  established  there  and  enforced ;  that  the  defendant  was 
then  a  brigadier-general  in  the  military  service  of  the  United 
States,  duly  commissioned  by  the  President,  and  acting  in  that 
State  under  his  orders  and  the  articles  of  war;  that  by  the 
general  order  of  the  President  of  July  22, 1862,  military  com- 
manders within  Ithe  States  of  Yir^nia,  South  Carolina,  Georgia, 
Florida,  Alabama,  Mississippi,  Louisiana,  Texas,  and  Arkansas 
were  directed,  in  an  orderly  manner,  to  seize  and  use  any  prop- 
erty, real  or  personal,  which  might  be  necessary  or  convenient 
for  their  several  commands  as  supplies,  or  for  other  military 
purposes ;  that  the  defendant,  in  the  performance  of  his  duty 
as  a  brigadier-general,  was  in  command  of  troops  qf  the  United 
States  in  Louisiana ;  and  that  the  troops  by  his  order  seised 
from  the  plabtiff,  then  a  citizen  of  that  State,  certain  chattels 
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neoessary  luid  oonyenieiit  for  aappliet  for  ih«  army  of  the 
United  Statea,  and  other  military  parpoees ;  and  that  for  that 
aeizare  the  action  was  brought  in  the  Sirth  Distriot  Conrt  of 
New  Orleans  againat  him,  in  which  the  jodgment  in  qnestion 
was  rendered ;  bat  that  the  District  Coart  had  no  jariadictioii 
of  the  action  or  over  the  defendant  at  its  commencement,  or  at 
the  rendition  61  the  judgment. 

The  third  plea  also  ayers  that,  for  the  purpose  of  sujqprsssing 
the  rebellion  and  restoring  the  national  authority,  the  goyem- 
ment  of  the  Ignited  States,  through  its  proper  officers,  declared 
and  maintained  martial  law  in  Louisiana,  from  May  1, 1862, 
unta  long  after  the  9th  of  April,  1868,  and  depriyed  all  the 
courts  in  that  State,  including  the  Sixth  District  Court  of  Neir 
Orleans,  of  all  jurisdiction,  except  such  as  should  be  ccmferred 
on  them  by  authority  of  the  officer  commanding  the  forces  of 
the  United  States  in  that  State,  and  that  no  jurisdiction  oyer 
persons  in  the  military  sendee  of  the  United  States,  for  aeta 
performed  in  (be  line  of  thdr  duty,  was  by  such  authori^ 
ferred  upon  that  court. 

To  the  first  plea,  that  of  mi  tidr&eard^  the.plaintiff 
that  there  was^  such  a  record,  of  which  he  prayed  inspection ; 
and  the  record  being  produced,  the  court  found  in  his  &yor. 
To  the  special  pleas  the  plaintiff  replied  that  the  District  C<mrt 
had  lawful  jurisdiction  oyer  parties  and  causes,  af.aotion  yritfain 
its  district  at  the  time  and  plaee  mentioned^  and  to  rendor  the 
judgment  in  question.  To  the  replication  the  defendant  de- 
murred; and  upon  the  demurrer  two  questions  arose,  upon 
which  the  judges  in  the  Circuit  Court  were  <^iposed  in  ojnnion, 
namely :  1st,  whether  the  replication  is  a  good  and  sufficient 
reply  to  the  special  pleas;  and,  2d,  whether  the  Sixth  District 
Ooi:^  alt  the  time  and  place  mentioned,  had  jurisdiction  of  the 
parties  and  cause  of  action,  to  render  the  judgment  in  question. 

By  statute,  when  the  judges  of  the  Circuit  Court  are  opposed 
in  opinion  upon  any  question  arising  on  the  trial  of  a  cause, 
the  opinion  of  the  presiding  justice  preyails,  and  judgment  is 
entered  in  conformity  with  it.  Here  the  presiding  justice  was 
of  opinion  that  the  replication  was  a  sufficient  reply  to  the  spe* 
cial  pleas,  and  that  the  District  Court  had  jurisdiction  oyer  the 
parties  and  the  cause,  and  to  render  this  judgment  in  question. 
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•Aciocndiii|^7»  the  plaintiff  had  ibil  judgment  upon  ihe  demiip- 
Ter«  whieh  was  entered  for  #2,669.67  and  ooets;  and  tiba 
defendant  hat  brought  the  canae  here  by  writ  of  error  on  a 
certificate  of  diTirion  of  opinion. 

The  important  qaettf on  thus  preeented  for  our  determinataoa 
is,  whether  an  officer  of  the  army  of  the  United  States  is  Hable 
to  a  civil  action  in  the  local  tribanala  for  injuries  recnlting  from 
acts  ordered  by  him  in  his  military  chaneter,  whilst  in  the 
service  of  the  United  Statesi  in  the  enemy's  country,  npon  aa 
allegation  of  the  injured  party  that  the  acts  were  not  justified 
by  the  necessities  of  war. 

But  before  proceeding  to  its  consideration  there  is  a  prelim- 
inary question  of  jurisdiction  to  be  disposed  of.  The  aot  of 
Feb.  16, 1875,  ""to  facilitate  the  disposition  of  cases  in  the  Su- 
preme Court  of  the  United  Stales,  and  for  other  purposes,'' 
provided,  that  whenever  by  the  laws  then  m  farce  it  was  m- 
quired  that  the  matter  in  dispute  should  exceed  the  sum  or 
value  of  §2,000,  exclusive  of  costs,  in  order  that  the  judgment 
and  decrees  of  the  circuit  courts  of  the  United  States  might 
be  re-examined  in  the  Supreme  Court,  such  judgments  and 
decrees  thereafter  rendered  should  not  be  re-examined  in  the 
Supreme  Court,  unless  the  matter  in  dispute  should  exceed  the 
sum  or  value  of  85,000,  exclusive  of  costs.  18  Stat.  816.  It 
is  therefore  contended  that  a  judgment  cannot^be  reviewed  by 
this  court,  upon  a  certificate  of  division  of  opinion  between  the 
judges  of  the  Circuit  Court,  if  the  judgment  be  under  $5,000 ; 
and  the  judgment  in  the  present  case  is  under  that  amount. 
We  do  not  think,  however,  that  this  conclusion  is  warranted  by 
the  language  of  the  act  in  question.  That  act  makes  no  change 
in  the  previous  laws,  except  as  to  amounts  necessary  to  give 
the  court  jurisdiction,  when  the  amount  is  material.  Where 
before  82,000  was  the  sum  required  for  that  purpose,  afterwards 
85,000  was  the  sum.  But  before  that  act  questions  arising  in 
the  progress  of  a  trial  could  be  brought  to  this  court  for  de- 
termination upon  a  certificate  of  division  of  opinion,  without 
reference  to  the  amount  in  controversy  in  the  case.  The  orig- 
inal act  of  1802,  allowing  this  mode  of  procedure,  was  always 
held  to  extend  our  appeUate  jurisdiction  to  material  questions 
of  law  arising  in  all  cases,  criminal  as  well  as  civil,  without 
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regard  to  the  amount  m  controyersy  or  the  condition  of  the 
litigation.  Its  defect  consisted  in  the  delays  it  created  by  fre- 
quently suspending  proceedings  in  the  midst  of  a  triaL  To 
obviate  this  defect  the  first  section  of  the  act  of  June,  1872, 
was  passed,  requiring  the  case  to  proceed  notwithstanding  the 
division,  the  opinion  of  the  presiding  justice  to  prevail  for  the 
time  being;  and  this  feature  is  retained  in  the  Revised  Stat- 
utes. Sects.  650,  652,  693.  The  benefit  of  the  certificate  can 
now  be  had  after  judgment  upon  a  writ  of  error  or  appeal. 
That  is  the  only  material  change  from  the  original  law.  We 
have  no  doubt,  therefore,  of  our  jurisdiction  in  this  case. 

This  brings  us  to  the  consideration  of.  the  mun  question  in- 
volved, which  we  do  not  regard  as  at  all  difiSicult  of  solution, 
when  reference  is  had  to  the  character  of  the  late  war.  That 
war,  though  not  between  independent  nations,  but  between' 
different  portions  of  the  same  nation,  was  accompanied  by  the 
general  incidents  of  an  international  war.  It  was  waged  be- 
tween people  occupying  different  territories,  separated  from 
each  other  by  well-defined  lines.  It  attained  proportions  sel- 
dom reached  in  the  wars  of  modem  nations.  Armies  of  greater 
magnitude  and  more  formidable  in  their  equipments  than  any 
known  in  the  present  century  were  put  into  the  field  by  the 
contending  parties.  The  insurgent  States  united  in  an  organ- 
ization known  as  the  Confederate  States,  by  which  they  acted 
through  a  central  authority  guiding  their  military  iftovements ; 
and  to  them  belligerent  rights  were  accorded  by  the  Federal 
government.  This  was  shown  in  the  treatment  of  captives  as 
prisoners  of  war,  the  exchange  of  prisoners,  the  release  of 
officers  on  parole,  and  in  numerous  arrangements  to  mitigate  as 
far  as  possible  the  inevitable  suffering  and  miseries  attending 
the  conflict.  The  people  of  the  loyal  States  on  the  one  hand, 
and  the  people  of  the  Confederate  States  on  the  other,-  thus 
became  enemies  to  each  other,  and  were  liable  to  be  dealt  with 
as  such  without  reference  to  their  individual  opinions  or  dispo- 
sitions. Commercial  intercourse  and  correspondence  between 
them  were  prohibited,  as  well  by  express  enactments  of  Congress 
as  by  the  accepted  doctrines  of  public  law.  The  enforcement  of 
contracts  previously  made  between  them  was  suspended,  part- 
nerships were  dissolved,  and  the  courts  of  each  belligerent  wei'e 
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closed  to  ibe  dtiseiis  of  tbe  other,  and  its  territoiy  was  to  the 
other  enemy^s  oountry.  When,  therefore,  our  armies  marched 
into  the  ooontry  which  acknowledged  the  authority  of  the  Con- 
federate gOTornment,  that  is,  into  the  enemy's  country,  their 
officers  and  soldiers  were  not  subject  to  its  laws,  nor  amenable 
to  its  tribunals  for  their  acts.  They  were  subject  only  to  their 
own  gOTomment,  and  only  by  its  laws,  administered  by  its  au- 
thority, could  they  be  called  to  account.  As  was  observed  in 
the  recent  case  of  Coleman  y.  TennesMee^  it  is  well  settled  that  a 
foreign  army,  permitted  to  march  through  a  friendly  country, 
or  to  be  stationed  in  it  by  authority  of  its  sovereign  or  govern- 
ment, is  exempt  from  its  civil  and  criminal  jurisdiction.  The 
law  was  so  stated  in  the  celebrated  case  of  The  Exchange^  re- 
ported in  the  7th  of  Cranch.  Much  more  must  this  exemption 
prevail  where  a  hostile  army  invades  an  enemy's  country. 
There  would  be  something  singularly  absurd  in  permitting  an 
officer  or  soldier  of  an  invading  army  to  be  tried  by  his  enemy, 
whose  country  it  had  invaded.  Tbe  same  reasons  for  his  ex- 
emption from  criminal  prosecution  apply  to  civil  proceedings. 
There  would  be  as  much  incongruity,  and  as  little  likelihood  of 
freedom  from  the  irritations  of  the  war,  in  civil  as  in  criminal 
proceedings  prosecuted  during  its  continuance.  In  both  in- 
stances, from  the  very  nature  of  war,  the  tribunals  of  the  enemy 
must  be  without  jurisdiction  to  sit  in  judgment  upon  the  mili- 
tary conduct  of  the  officers  and  soldiers  of  the  invading  army. 
It  is  difficult  to  reason  upon  a  proposition  so  manifest;  its 
correctness  is  evident  upon  its  bare  announcement,  and  no  ad- 
ditional force  can  be  given  to  it  by  any  amount  of  statement  as 
to  the  proper  conduct  of  war.  It  is  manifest  that  if  officers  or 
soldiers  of  the  army  could  be  required  to  leave  their  posts  and 
troops,  upon  the  summons  of  eveiy  local  tribunal,  on  pain  of  a 
judgment  by  default  against  them,  which  at  the  termination  of 
hostilities  could  be  enforced  by  suit  in  their  own  States,  the 
efficiency  of  the  army  as  a  hostile  force  would  be  utterly  de- 
stroyed. Nor  can  it  make  any  difference  with  what  denunci- 
atory epithets  the  complaining  party  may  characterize  their 
conduct.  If  such  epithets  could  confer  jurisdiction,  they  would 
always  be  supplied  in  every  variety  of  form.  An  inhabitant  of 
a  bombarded  city  would  have  little  hesitation  in  declaring  the 
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bombardment  unneoessary  and  omeL  Would  it  be  pretended 
that  he  ooold  call  the  commanding  general,,  who  ordered  it, 
before  a  local  tribunal  to  show  its  necessity  or  be  mulcted 
in  damages?  The  owner  of  supplies  seized  or  property  de- 
stroyed would  have  no  difficulty,  as  human  nature  is  consti- 
tuted, in  belieying  and  affirming  that  the  seizure  and  destruction 
were  wanton  and  needless.  All  this  is  too  plain  for  discussion, 
and  will  be  readily  admitted. 

Nor  is  the  position  of  the  invading  belligerent  affected,  or  his 
relation  to  the  local  tribunals  changed,  by  his  temporary  ooco- 
pation  and  domination  of  any  portion  of  the  enemy's  countiry. 
As  a  necessary  consequence  of  such  occupation  and  domination, 
the  political  relations  of  its  people  to  their  former  goyemment 
are,  for  the  time,  severed.  But  for  their  protection  and  benefit, 
and  the  protection  and  benefit  of  others  not  in  the  military 
service,  or,  in  other  words,  in  order  that  .the  ordinary  pursuits 
and  business  of  society  may  not  be  unnecessarily  deranged,  tha 
municipal  laws — that  is,  such  as  affect  private  rights  of  persona 
and  property,  and  provide  for  the  punishment  of  crime  —  axe 
generally  allowed  to  continue  in  force,  and  to  be  administered 
by  the  ordinary  tribunals  as  they  were  admiaiBtered  before  the 
occupation.  They  are  considered  as  continuing,  unless  su^ 
pended  or  superseded  by  the  occupying  belligerent  But  their 
continued  enforcement  is  not  for  the  protection  or  control  of 
the  army,  or  its  officers  or  soldiers.  These  remain  subject  to 
the  laws  of  war,  and  are  responsible  for  their  conduct  only  to 
their  own  government,  and  the  tribunals  by  which  those  laws 
are  administered.  If  guilty  of  wanton  cruelty  to  persons,  or  of 
unnecessary  spoliation  of  property,  or  of  other  acts  not  author- 
ized by  the  laws  of  war,  they  may  be  tried  and  punished  by  the 
military  tribunals.  They  are  amenable  to  no  other  tribunal, 
except  that  of  public  opinion,  which,  it  is  to  be  hoped,  will 
always  brand  with  infamy  all  who  authorize  or  sanction  acts  of 
cruelty  and  oppression. 

If,  now,  we  apply  the  views  thus  expressed  to  the  case  at 
bar,  there  will  be  no  difficulty  in  disposing  of  it.  The  condi- 
tion of  New  Orleans  and  of  the  district  connected  with  it,  at 
the  time  of  the  seizure  of  the  property  of  the  plaintiff  and  the 
entry  of  the  judgment  against  Dow,  was  not  that  of  a  country 
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rertofd  to  its  nomiiuil  rdatioiis  to  tho  Unioii,  by  the  &et  that 
they  had  been  eaptored  by  oar  f oroesi  and  were  held  in  enbjeo- 
tion.  A  feeling  of  intenae  hostility  against  the  gOTemment  of 
ihe  Union  prevailed,  as  before,  with  the  people,  which  was  ready 
to  break  out  into  insurrection  npon  the  appearance  of  the  enemy 
in  force,  or  npon  the  withdrawal  of  our  troops.  The  country 
was  under  martial  law ;  and  its  armed  occupation  gave  no  juris- 
diction to  the  civil  tribunals  over  the  officers  and  soldiers  of  the 
occupying  army.  They  ^virere  not  to  be  harassed  and  mulcted 
at  the  complaint  of  any  person  aggriered  by  their  action.  The 
jurisdiction  which  the  District  Court  was  authorized  to  exer- 
cise oyer  dvil  causes  between  parties,  by  the  proclamation  of 
General  Butler,  did  not  extend  to  cases  against  them.  The 
third  special  plea  alleges  that  the  court  was  deprived  by  the 
general  government  of  all  jurisdiction  except  such  as  was  con- 
ferred by  the  commanding  general,  and  that  no  jurisdiction 
over  persons  in  the  military  .service  for  acts  performed  in  the 
line  of  their  duty  was  ever  thus  conferred  upon  it.  It  was  not 
for  their  control  in  any  way,  or  the  settiement  of  complaints 
against  them,  that  the  court  was  allowed  to  Continue  in  exist- 
ence. It  was,  as  already  stated,  for  the  protection  and  benefit 
of  the  inhabitants  of  the  conquered  country  and  others  there 
not  engaged  in  the  military  service. 

If  private  property  there  was  taken  by  an  officer  or  a  soldier 
of  the  occupying  army,  acting  in  his  military  character,  when, 
by  the  laws  of  war,  or  the  proclamation  clt  the.  commanding 
general,. it  should  have  been  exempt  from  seizure,  the  owner 
oould  have  complained  to  that  commander,  who  might  have 
ordered  restitution,  or  sent  the  ofEending  party  before  a  mili- 
tary tribunal,  as  circumstances  might  have  required,  or  he 
oould  have  had  recourse  to  the  government  for  redress.  But 
there  could  be  no  doubt  of  the  right  of  the  army  to  appropri- 
ate any  property  there,  although  belonging  to  private  indivi  Ju- 
ak,  which  was  necessary  for  its  support  or  convenient  for  its 
use.  This  was  a  belligerent  right,  which  vras  not  extinguished 
by  the  occupation  of  the  country,  although  the  necessity  for  its 
exercise  was  thereby  lessened.  However  exempt  from  seizure 
on  other  grounds  private  property  there  may  have  been,  it  was 
always  subject  to  be  appropriated,  when  required  by  the  neoes- 
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Bities  or  conyenience  of  the  army,  though  the  owner  of  prop- 
erty taken  in  such  case  may  have  had  a  just  claim  against  the 
government  for  indemnity. 

The  case  of  JSlphinstone  v.  Bedreeehund  is  an  authority,  if 
any  were  need6d,  that  a  municipal  court  has  no  jurisdiction  to 
adjudge  upon  the  validity  of  a  hostile  seizure  of  property ;  that 
is,  a  seizure  made  in  the  exercise  of  a  belligerent  right.  There 
it  appeared  that  a  city  of  India  had  been  captured  by  the 
British  forces,  and  a  provisional  government  established,  which 
subsequently  held  undisturbed  possession  of  the  place.  Several 
months  after  its  occupation,  the  members  of  the  provisional 
government  seized  the  private  property  of  a  native,  under  the 
belief  that  it  was  public  property  intrusted  to  his  care  by  the 
hostile  sovereign.  The  native  had  been  refused  the  benefit  of 
the  articles  of  capitulation  of  a  fortress,  of  which  he  was  gov- 
ernor, but  had  been  permitted  to  reside  under  military  surveil- 
lance in  his  own  house  in  the  city,  where  the  seizure  was  made. 
At  the  time,  there  were  no  hostilities  in  the  immediate  neigh- 
borhood, and  the  civil  courts  were  sitting  for  the  administratipB^ 
of  justice;  but  the  war  was  not  at  an  end  throughout  the 
country,  and  there  was  a  feeling  of  great  hostility  on  the  part 
of  the  people  of  the  place,  which  was  only  prevented  from 
breaking  out  into  insurrection  by  the  presence  of  an  armed 
force.  In  these  respects  the  position  of  the  place  was  similar* 
to  that  of  New  Orleans,  and  the  adjacent  country  under  the 
command  of  General  Butler.  The  property  seized  consisted  of 
gold  coin,  jewels,  and  shawls;  and  the  owner  having  died,  an 
action  for  their  value  was  brought  by  his  executor  against  the 
members  of  the  provisional  government  who  ordered  the  seizure, 
and  judgment  was  rendered  against  them  in  the  Suprome  Court 
of  Bombay.  That  court  appeared  to  be  controlled  in  its  deci- 
sion by  the  fact  that  for  some  months  before  the  seizure  the 
city  had  been  in  the  undisturbed  possession  of  the  provisional 
government,  and  that  civil  courts,  under  its  authority,  were 
sitting  there  for  the  administration  of  justice.  But  on  appeal 
to  the  Privy  Council  the  judgment  was  reversed.  **3^e  think,'* 
said  Lord  Tenterden,  speaking  for  the  Council,  **  the  proper 
character  of  the  transaction  was  that  of  a  hostile  seizure  made, 
if  not  flagraftUy  yet  nondum  ce$$ante  bello^  regard  being  had 
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both  to  the  time,  the  plaoe,  and  the  penon ;  and,  eonseqaenflyy 
that  the  Municipal  Court  had  no  jariadiotion  to  adjudge  upon 
the  subject,  but  that,  if  any  thing  was  done  amiss,  reeourse 
could  only  be  had  to  the  government  for  redress.**  1  Kn.  861. 
Here,  the  special  pleas  allege  that  the  articles  of  property  taken 
by  the  military  detachment  under  Oeneral  Dow  were  seised  by 
his  order,  as  necessary  and  conyenient  supplies  for  the  occnpy- 
ing  army.  It  was  a  hostile  seizure,  as  much  so  as  that  of  the 
property  in  the  case  cited,  being  made,  like  that  one,  in  the 
exercise  of  a  belligerent  right,  upon  the  propriety  or  necessity 
61  which  the  Municipal  Court  had  no  authority  to  adjudge. 

This  doctrine  of  nonliability  to  the  tribunals  of  the  invaded 
country  for  acts  of  warfare  is  as  applicable  to  members  of  the 
Confederate  army,  when  in  Pennsylvania,  as  to  members  of 
the  National  army  when  in  the  insurgent  States.  The  officers 
or  soldiers  of  neither  army  could  be  called  to  account  civilly  or 
criminally  in  those  tribunals  for  such  acts,  whether  those  acts 
resulted  in  the  destruction  of  property  or  the  destruction  of 
life ;  nor  could  they  be  required  by  those  tribunals  to  explain 
or  justify  their  conduct  upon  any  averment  of  the  injured  party 
th4t  the  acts  complained  of  were  unauthorised  by  the  necessi- 
ties  of  war.  It  follows  that,  in  our  judgment,  the  District 
Court  of  New  Orleans  was  without  jurisdiction  to  render  the 
judgment  in  question,  and  the  specitd  pleas  in  this  case  consti- 
tuted a  perfect  answer  to  the  declaration.  See  Coleman  v* 
Afifi^stes,  97  U.  S.  509;  Ford  v.  Surget,  id.  694;  also  £•- 
Caux  v.  Sden,  2  Doug.  594;  Lamar  v.  Browne,  92  U.  S.  18T; 
and  Coolidffe  v.  Outhrie,  2  Amer.  Law  Reg.  N.  8.  22. 

We  fully  agree  with  the  presiding  justice  of  the  Circuit 
Court  in  the  doctrine  that  the  military  should  always  be  kept 
in  subjection  to  the  laws  of  the  country  to  which  it  belongs, 
and  that  he  is  no  friend  to  the  Republic  who  advocates  the 
contrary.  The  established  principle  of  every  free  people  is, 
that  the  law  shall  alone  govern ;  and  to  it  tiie  military  must 
always  yield.  We  do  not  controvert  the  doctrine  of  MiteheU 
V.  Harmonyy  reported  in  the  18th  of  Howard ;  on  the  con« 
trary,  we  approve  it.  But  it  has  no  application  to  the  case  at 
bar.  The  trading  for  which  the  seizure  was  there  made  had 
been  permitted  by  the  Executive  Department  of  our  govern- 
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ment    The  qnestion  here  is,  What  is  the  law  which  goTeme 

an  anny  invading  an  enemy^s  oonntry  7    It  is  not  the  dyil  law 

of  the  inyaded  country ;  it  is  not  the  civil  law  of  the  conqner- 

ing  country:  it  is  military  law,^ — the  law  of  war,— and  its 

supremacy  for  the  protection  of  the  officers  and  soldiers  of  the 

army,  when  in  service  in  the  field  in  the  enemy's  country,  is  as 

essential  to  the  efficiency  of  the  army  as  the  supremacy  of  the 

civil  law  at  home,  and,  in  time  of  peace,  is  essential  to  the  pres« 

ervation  of  liberty. 

Our  decision  upon  the  questions  certified  to  us  is,  that  the 

replication  is  not  a  good  and  sufficient  reply  to  the  spedal 

pleas ;  and  that  the  Sixth  District  Ck>urt  of  New  Orleans,  at 

the  time  and  place  mentioned,  had  not  jurisdiction  of  the 

parties  and  cause  of  action  to  render  the  judgment  in  question. 

The  judgment  of  the  Circuit  Court  must,  therefore,  be  reversed, 

and  the  clause  remanded  with  directions  to  that  court  to  enter 

final  judgment  for  the  defendant  on  the  demurrer  to  the  replir 

cations ;  and  it  is 

So  arderod. 


Mb.  Jctstiob  Swatkb  dissented  from  the  opinion  of  tha 
court  on  the  point  relating  to  the  jurisdiction  of  this  court,  but 
concurred  therewith  on  the  remaining  questions  involved  in 
the  case. 

Mb.  Justiob  Clovobd  and  Mb.  Jubiiob  Millbb  dis- 
sented. 

Mb.  Jxtstiob  Clutfobd.  Officers  and  soldiers  in  the  mili- 
tary service  are  not  amenable,  in  time  of  war,  to  process  from 
the  civil  tribunals  for  any  act  done  in  the  performance  of  their 
duties ;  but  if  the  injurious  act  done  to  person  or  property  was 
wholly  outside  of  the  duty  of  the  actor,  and  "was  wilfully  and 
wantonly  inflicted,  for  the  mere  purpose  of  oppression  or  pri- 
vate gain,  the  party  by  whom  or  by  whose  orders  it  was  com- 
mitted may  be  answerable  in  the  ordinary  courts  of  justice, 
except  when  the  civil  tribunals  are  silenced  by  the  exigencies  of 
military  rule  or  martial  law.    Luther  t.  Barden^  7  How.  1,  46. 

Private  property,  in  case  of  extreme  necessity,  in  time  of  war 
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or  of  inunadiate  and  impending  public  danger,  may  be  im« 
pressed  into  tbe  pnblio  sendee,  or  may  be  seized  and  appropri- 
ated to  the  pnblio  nse,  or  may  eren  be  destroyed  withoat  tbe 
consent  of  tlie  owner  and  witboat  anteoedent  compensation. 
Bxtreme  cases  of  tbe  kind  may  doubtless  arise,  as  where  the 
property  taken  is  imperatiyely  necessary  in  time  of  war  to  con- 
stract  defences  lor  the  preservation  of  a  military  post  at  tbe 
moment  of  an  impending  attack  by  the  enemy,  or  to  supply 
food  or  dothing  to  a  suffering  or  famidiing  army  destitute  of 
such  necessaries  and  without  other  means  of  such  supplies. 

Such  emeigencies  in  the  public  seryice  have  and  may  her#^ 
after  occur  in  time  of  war,  and  in  such  cases  no  doubt  is  enter* 
tained  that  the  power  of  the  goremment  is  ample  to  supply  for 
the  moment  the  public  wants  in  that  way  to  the  extent  of  the 
immediate  public  exigency;  but  the  public  danger  must  be 
imminent  and  impending,  and  the  emergency  in  the  pnblio 
service  must  be  extreme  and  imperative  and  such  as  will  not 
admit  of  delay  or  a  resort  to  any  other  source  of  supply. 

Exigencies  of  the  kind  do  arise  in  time  of  war  or  impending 
public  danger ;  but  it  is  the  emergency  only  that  gives  the  right, 
and  it  is  clear  that  the  emergency  mu^  be  shown  to  exist 
before  the  taking  can  be  justified.  United  State$  v.  JSiuueU^ 
18  Wall.  628. 

Public  convenience  authorises  the  exercise  of  the  right  of 
eminent  domain,  subject  to  the  condition  that  due  provision  is 
made  for  compensation ;  and  public  necessity,  in  time  of  war  or 
impending  public  danger,  may  authorize  the  taking  of  private 
property  without  any  such  provision,  to  supply  for  the  moment 
the  public  wants,  to  tbe  extent  of  the  public  exigency,  which  can- 
not be  supplied  in  any  other  way.    2  Kent,  Com.  (12th  ed.)  888. 

Nothing  but  the  emergency  will  warrant  the  taking;  and  it  is 
settled  law  in  this  court  that  the  officer  who  makes  the  seizure 
cannot  justify  his  trespass  merely  by  showing  the  orders  of  his 
superior,  the  rule  being  that  an  order  to  commit  a  trespass  can 
afford  no  justification  to  the  person  by  whom  it  is  executed. 
ICteKMy. Harmony^  18  How.  116. 

Support  to  all  the  principles  before  enunciated  is  found  in 
the  VjBry  able  opinion  of  i^e  coart,  given  by  Chief  Justice 
Taney,  in  which  he  fully  admits  that  private  property  may  be 
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taken  by  a  military  commander  to  prevent  it  from  falling  into 
the  hands  of  the  enemy,  and  that  it  may  also  be  taken,  in  ceS^ 
tain  exti*eme  caaea,  for  public  use  without  just  compensatioo. 
Reasonable  doubt  upon  that  subject  cannot  be  entertained ; 
but  he  proceeds  to  show,  what  is  equally  plain,  that  it  cannot 
be  done  in  the  first  case  unless  it  appears  that  the  danger  was 
immediate  and  impending,  nor  in  the  second,  unless  it  appeared 
that  the  necessity  and  urgency  were  such  as  would  not  admit 
of  delay.    Farmer  v.  LewU^  1  Bush,  66. 

Where  a  trader  during  war  is  engaged  in  trading  with  a  por- 
tion of  the  enemy  country  that  has  been  reduced  to  subjection, 
and  his  tiuding  there  is  permitted  and  encouraged  by  the  in- 
vading army,  his  goods  cannot  be  seized  on  the  ground  that  he 
is  engaged  in  an  unlawful  trade  with  the  enemy.  In  such  a 
case,  the  officer  seizing  the  property  becomes  liable  for  the 
abuse  of  his  authority,  and  the  owner  of  the  goods  is  entitled 
to  recover  in  trespass  for  the  damage  suffered.  Samumff  v. 
MiteKelly  1  Blatch.  548. 

Judgment  was  rendered,  April  9, 1868,  against  the  defend- 
ant in  the  Sixth  District  Court  of  New  Orleans,  in  an  action 
of  trespass  for  the  unlawful  taking  and  conversion  of  the  goods 
and  chattels  of  the  plaintiff  described  in  the  schedule  annexed 
to  the  writ.  Payment  of  the  judgment  being  refused,  the 
plaintiff  brought  an  action  of  debt  on  the  same  against  the 
defendant  in  the  Circuit  Court  for  the  Maine  District,  where 
the  defendant  resides.  Service  was  made,  and  the  defendant 
appeared  and  pleaded  nul  tiel  record  and  three  special  pleas,  as 
follows :  1.  That  the  court  which  rendered  the  judgmt^nt  had 
no  jurisdiction  of  the  case,  for  the  reason  that  the  military 
forces  of  the  United  States,  prior  to  the  rendition  of  the  judg- 
ment, took  forcible  possession  of  New  Orleans,  and  held  such 
military  possession  of  the  locality.  2.  That  the  said  court  had 
no  jurisdiction  of  tho  case,  for  the  reason  that  he,  as  a  military 
commander,  seized  the  goods  and  chattels  mentioned  as  sup- 
plies for  the  army.  8.  That  the  said  court  had  no  jurisdiction 
of  the  case,  fo&  the  reason  that  he  was  a  military  officer,  and 
that  in  taking  the  goods  and  chattels  he  acted  in  obedience  to 
the  orders  of  Ins  superior  officers. 

These  pleas,  containing  as  they  did  new  special  matters,  prop* 
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erly  oonclndMl  with  a  Terifioatian,  whiob  made  it  iieoeMaiy  for 
tiie'raplieatioD,  if  in  the  general  form  as  now  allowed^  to  trader 
an  iwae  to  the  ooontry.  Instead  of  adding  the  rimiHUrt  the 
defendant  filed  a  general  demnrrer  to  the  replication }  and  tiie 
objection  now  is,  that  the  replication  is  defectiTe  in  form,  it 
being  too  general  to  amount  to  a  trarerse  of  the  new  matters 
set  forth  in  the  specielpleas. 

Two  answers  to  that  may  be  ipven :  1.  That  the  form  ae* 
cords  with  that  giTen  by  the  most  apprared  text-writers  iqK>n 
the  sabject.  Stephen,  Plead.  <Oth  Am.  ed.)  60;  1  Chitty, 
Plead.  (16th  ed.)  606.  2.  That  thademnrrer  shoiild  hare  been 
special,  in  order  to  avail  the  defendant.  1  Chitty,  Plead.  (16th 
ed.)  694 ;  Stephen,  Plead.  (9th  ed.)  40. 

Hearing  was  had,  and  the  coart,  both  judges  eononrring, 
found  in  fayor  of  the  plaintiff,  that  there  is  such  a  reoord  as 
that  set  forth  and  described  in  the  declaration. 

Two  questions  also  arose  under  the  demnrrer  of  the  4efend«? 
ant  to  the  replication  of  the  plaintiff  filed  to  dte.three  spedal 
pleas.  Those  questions  are  as  foll<fws  s  1.  Whether  the  reidioik 
tion  is  a  good  and  sufficient  reply  to  the  three  special  pleas  of 
the  defendant.  2.  Whether  said  Sixth  District  Court  at  the 
time  and  place  aforesaid  had  jurisdiction  4>t  the  parties  and  the 
cause  of  action  alleged  in  the  declaration. 

Certificates  of  dirision  of  opinion  between  the  judges  of  the 
Circuit  Court  under  a  former  act  gave  the  Supreme  Court  juris- 
diction of  the  questions  certified,  but  the  universal  rule  was  that 
the  Supreme  Court  would  only  consider  the  single  question  or 
questions  certified.     Ogle  t.  Xee,  2  Cranch,  88. 

Nothing  could  come  before  the  court  under  such  certificate 
except  the  single  question  or  questions  certified  here  by  the 
circuit  judges,  in  respect  to  which  they  were  divided  in  opin- 
ion. Ward  y.  Chamberlain,  2  Black,  480-484 ;  Rev.  Stat,  sect. 
652. 

Jurisdiction  acquired  in  that  mode  of  proceeding  was  limited 
to  the  points  certified,  and  could  not  be  extended  by  a  certifi- 
cate of  dirision  to  any  thing  except  what  would  be  open  to  revi* 
sion  here  under  a  writ  of  error  or  appeal.  Datie  y.  Braden, 
10  Pet.  286  s  Packer  y.  Nixm,  id.  408 ;  Wayfnan  t.  Stmtiard, 
10  Wheat  1,  66. 
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Both  of  those  quoBtioni  were  certified  at  the  time  and  were 
duly  entered  of  record ;  and  the  act  of  Congress  proTides  that 
whenever  such  a  difference  oooars,  the  opinion  of  the  presiding 
justice  shall  prevail  and  be  considered  the  qpinion  of  the  court 
for  the  time  being.  Pursuant  to  that  statutory  regulation,  the 
presiding  justice  proceeded  to  state  that  he  was  of  the  opin- 
ion :  1.  That  the  replication  of  the  plaintiff  is  a  good  and  suffi- 
cient reply  to  the  three  special  pleas  pleaded  by  the  defendant. 
2.  That  the  said  Sixth  District  Court  of  New  Orleans  did,  at  the 
time  and  place  aforesaid,  have  jurisdiction  of  the  parties  and  the 
cause  of  action  to  render  the  judgment  set  forth  and  described 
in  the  deckration. 

Having  sustained  the  replication  as  a  sufficient  reply  to  the 
three  special  pleas,  he  overruled  the  demurrer  to  the  replicik 
tion  and  adjudged  the  special  pleas  bad,  and  rendered  judg- 
ment for  the  plaintiff  in  the  amount  of  the  pridr  judgment  and 
lawful  interest 

Errors  assigned  in  this  court  are  as  follows :  1.  That  the 
court  erred  in  finding  that  there  is  such  a  record  as  that  men- 
tioned in  the  declaration.  2.  That  the  court  erred  in  ruling 
that  the  replidfttion  is  a  good  and  sufficient  reply  to  the  three 
special  pleas.  8.  '[Riat  the  court  erred  in  ruling  that  the  Sixth 
District  Court  had  jurisdiction  of  the  parties  and  the  cause  of 
action.  4.  That  the  court  erred  in  the  rendition  of  the  judg- 
ment. 

Before  discussing  those  matters,  it  becomes  necessary  to  de- 
termine the  preliminary  question  whether  this  court,  under 
existing  laws,  has  jurisdiction  to  re-examine  the  judgment  of 
the  Circuit  Court  in  this  case.  Prior  to  the  act  of  the  16th  of 
February,  1875,  all  judgments  or  decrees  of  the  circuit  courts 
in  civil  actions  at  common  law  or  suits  in  equity,  where 
the  matter  in  dispute  exceeded  the  sum  or  value  of  f2,000,. 
exclusive  of  costs,  might  be  re-examined  in  the  Supreme  Court 
by  a  writ  of  error  or  appeal.  1  Stat.  84;  2  id.  244;  17  id. 
196. 

Alterations  of  great  moment  in  the  mode  of  removing  certain 
final  judgments  and  decrees  from  the  Circuit  Court  to  the  Su- 
preme Court  had  been  made  before  the  passage  of  that  act ;  but 
the  Congress  on  that  day  enacted  that  **  such  judgments  and 
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daomes  hereafter  rendered  b1»U  not  be  re-esnmined  in  ihe  Sa- 
preme  Coort,  nnleti  the  matter  in  dispate  sliall  exceed  the  som 
or  Tilne  of  tS^OOO,  exdoave  of  coeti.*'    18  id.  816. 

Beyond  all  donbti  the  excloaion  of  jurisdiction  to  the  Sapreme 
Conrt  18  nniyerMd  in  respect  to  all  judgments  and  decrees  of  the 
Circait  Conrt  where  the  matter  in  dispute  does  not  exceed  the 
■am  or  Tsloe  of  96,000.  Words  more  fitting  to  express  such  aq 
intent,  or  more  effectual  to  that  end,  cannot  be  found  in  our 
language,  and  it  is  equally  dear  that  they  will  admit  of  no 
exception  unless  they  are  emasculated  of  their  uniyersal  mean* 
ing;  and  yet  it  is  suggested  ^t  the  final  judgment  or  decree 
of  a  circuit  court  may  still,  if  the  record  contains  a  certificate 
of  the  judges  of  the  Circuit  Court  that  they  were  opposed  in 
opinion  upon  any  point  in  the  case,  be  re-examined  in  this 
court  even  though  the  matter  barely  exceeds  the  sum  or  value 
of  $500,  excluslye  of  costs,  which  is  the  smallest  amount  cog- 
nizable in  the  Circuit  Court  in*  cItU  actions  at  common  law  or 
in  suits  in-  equity* 

When  our  judicial  system  was  organised,  jurisdiction  was 
given  to  the  circuit  courts,  concurrent  with  the  courts  of  the 
several  States,  of  all  suits  of  a  civil  nature  at  common  law  or  in 
equity,  where  the  matter  in  dispute  exceeds,  exclusive  of  costs, 
the  sum  or  value  of  9600,  and  the  United  States  are  plaintiffs 
or  petitioners,  or  an  alien  is  a  party,  or  the  suit  is  between  a 
citizen  of  the  State  where  the  suit  is  brought  and  a  citizen  of 
another  State.  More  than  ninety  years  have  elapsed  since  that 
provision  was  enacted,  and  yet  no  alteration  has  been  made  in 
it  as  to  the  amount  required  to  give  the  circuit  courts  jurisdic- 
tion in  suits  of  a  civil  nature  at  common  law  or  in  equity. 
1  id.  78;  18  id.  470;  Rev.  Stat.,  sect.  629. 

Judges  of  the  Circuit  Court  are  required  to  certify,  at  the 
request  of  either  party  or  their  counsel,  any  division  of  opinion 
occurring  between  them  on  the  trial  or  hearing  of  such  a  suit, 
and  the  provision  is  that  such  certificate  shall  be  entered  of 
record.    Id.,  sect.  662. 

Beyond  doubt,  either  party  may  require  such  a  certificate  to 
be  entered  if  any  such  division  of  opinion  occurred  in  any  civil 
action  or  suit  in  equity  cognizable  in  the  Circuit  Court,  no 
matter  if  the  amount  in  controversy  only  exceeds  by  one  cent, 
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exclusive  of  costs,  the  siun  or  ralac  of  $500.  Provision  is  made 
that  in  admiralty  causes  the  Circuit  Court  shall  find  and  state 
the  facts  and  conclusions  of  law  separately,  but  the  requirement 
does  not  extend  to  suits  in  equity ;  from  which  it  follows  that, 
if  the  opinion  just  read  is  correct,  the  Supreme  Court  must 
re-examine  the  fikctsas  well  as  the  law  in  every  such  final 
decree  brought  here,  even  though  the  amount  in  dispute  barely 
exceeds  9600,  merely  because  the  reeord  contains*  such  a  cer- 
tificate of  division  of  opinion,  in  spite  of  the  express  enactment 
of  Congress  that  such  final  decrees  shall  not  be  re-examined  in 
the  Supreme  Court  unless  the  matter  in  dispute  shall  exceed' 
the  sum  or  value  of  96,0QP. 

Certificates  of  the  kind,  both  in  civil  and  criminal  cares,  when 
made  before  judgment,  as  directed  by  the  original  act^,  we^  cer- 
tified under  the  seal  of  the  Circuit  Court  to  the  Supreme  Court, 
and  their  effect  was  to  suspend  all  proceedings  in  the  cause  which 
would  prejudice  the  merits,  until  the  mandate  of  the  Supreme 
Court  went  down  and  was  filed.    2  Stat.  159. 

Mere  points  were  sent  up  under  the  sixth  section  of  that  act, 
nor  was  the  proceeding  any  bar  in  a  civil  suit  to  a  writ  of  error 
or  appeal,  subsequent  tp  the  final  judgment  or  decree,  to  remove 
the  whole  case  into  the  Supreme  Court  for  re-examination.  Mat- 
ters of  difference  of  opinion  between  the  judges  of  the  Circuit 
Court  in  criminal  cases  are  still  required  to  be  certified  here 
before  judgment  or  sentence  in  that  mode  of  procedure,  with- 
out any  diange  whatever.  Every  day*s  experience  proves  that 
proposition ;  but  regulatioiis  of  a  very  different  character  have 
been  provided  where  the  difference  of  opinion  occurs  in  civil 
actions  or  suits  in  equity.  17  Stat.  196^  Rev.  Stat,  secto. 
650-652. 

Whenever  such  a  difference  of  opinion  shall  occur  between 
the  judges  of  the  Circuit  Court  in  a  civil  action  or  suit  in 
equity,  the  provision  is  that  the  opinion  of  the  circuit  justice  or 
circuit  judge  shall  prevail,  and  be  considered  the  opinion  of  the 
court  for  the  time  being ;  but  when  the  final  judgment  ordecree 
in  such  action  or  suit  shall  be  entered,  it  is  made  the  dutj  of 
the  judges,  in  case  such  a  difference  of  opinion  occurred  in  the 
trial  or  hearing,  to  make  the  required  certificate  of  the  same,  — - 
in  which  event  it  is  provided  that  either  party  may  remove 
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tuebUnal  jadgment  or  deereo  into  tho  Sapromo  Coart»  on  writ 
of  ortor  or  spposL 

Like  the  original  aet,  the  Rerieed  Sti^te^reqaire  that  the 
points  in  difference  diall  be  stated  by  the  judges  and  certified, 
and  that  such  certificate  shall  be  entered  qf  record  without  any 
reqnirementi  as  in  the  original  act,  that  it  shall  be  certified 
under  the  seal  of  the  Circuit  Court  to  the  Supreme  Court  at 
their  next  session.  EvidenUy  no  such  proceeding  is  required, 
as  it  is  not  contemplated  that  the  certaflcate  of  division  will 
ever  come  before  the  Supreme  Court  for  re-examination  unless 
the  final  judgment  or  decree  is  remored  here  by  writ  of  errar 
or  appeal.    Id«,  sect  652. 

Existing  laws  require  that  final  judgments  in  dvil  actions 
shall  precede  the  writ  of  error  or  appeal  to  remove  the  cause 
into  this  court  for  re-examination,  no  matter  whether  the  ques- 
tions for  revision  are  raised  in  the  record  by  a  bill  of  excep- 
tions, a  certificate  of  division  of  opinion,  an  agreed  statement  of 
facts,  or  by  demurrer,  or  even  by  a  special  finding  of  the  court, 
or  by  a  special  verdict.  Jurisdictional  limitation,  prior  to  the 
passage  of  the  act  of  the  16th  of  February,  1875,  was  that  the 
matter  in  dispute  must  exceed  the  sum  or  value  of  92,000,  ex- 
clusive of  costs;  but  that  act  raised  the  minimum  of  jurisdiction 
from  $2,000  to  95,000,  as  already  explained,  in  all  civil  actions, 
the  same  section  providing  that  the  certificate  of  division  of 
opinion  in  criminal  cases  shall  be  made  as  before,  and  be  cer- 
tified under  the  seal  of  the  Circuit  Coi^rt  to  the  Supreme  Court. 
18  Stat  816 ;  Bey.  Stat.,  sect  660. 

Circait«conrt  judgments  or  decrees  in  civil  actions  or  suits  in 
equity,  in  order  that  they  may  be  re-examinable  in  the  Supreme 
Court,  must  be  final,  and  the  matter  in  dispute  must  exceed  the 
sum  or  value  of  95,000,  exclusive  of  costs ;  and  they  must  be 
removed  into  the  Sujureme  Court  by  writ  of  error  or  appeal, 
apd  they  cannot  be  removed  here  in  any  other  way  which  will 
pre  this  court  jurisdiction  to  reverse  or  affirm  the  judgment  or 
decree.    Id.,  sect.  691 ;  18  Stat  816. 

Power  to  re-examine  any  judgment  or  decree  of  the  Circuit 
Court  is  not  given  to  the  Supreme  Court  unless  the  case  comes 
within  that  category,  the  act  of  Congress  now  in  force  provid- 
ing that  such  judgments  and  decrees,  entered  after  tiie  act 
voihX.  is 
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went  into  operation,  **  ehall  not  be  ve-ezamined  in  tbe  Supreme 
Court  onless  the  matter  in  dispate  ahall  ezoeed  the  earn  or 
Taloe  of  95,000«  ezeluBiTe  of  ooetiL'* 

Prior  to  the  act  of  Jane  1, 1872,  the  certifioate  of  diTiaion  of 
opinion  gave  the  Supreme  Court  juriadiotion  to  decide  the  quee- 
tions  in  difference  without  regard  to  the  amount  in  dispute,  as 
it  applied  both  to  eiyil  and  eriminal  caaee,  and  in  both  had  the 
effect  to  suspend  action  prejudicial  to  the  merits  until  the  de* 
cision  of  the  Supreme  Court  was  received.  It  preceded  final 
judgment  or  decree,  and  was  certified  to  the  Supreme  Court 
under  the  seal  of  the  Circuit  Court.  Such  certificates  in  crim- 
inal cases  are  still  required  to  be  certified  in  that  way,  uid  still 
gire  the  Supreme  Court  jurisdiction  of  the  points  certified, 
wholly  irrespective  of  the  merits  or  of  any  other  questton  in 
the  case.    17  id.  196. 

Since  the  passage  of  that  act,  the  proceeding  in  dvil  cases 
and  suits  in  equity  is  altogether  differenti  the  oflSce  of  the  cer- 
tificate of  division  of  opinion,  like  that  of  a  bill  of  ezceptioBB, 
being  merely  to  raise  the  questions  in  the  record,  the  require- 
ment that  it  shall  be  certified  under  the  seal  of  the  Circuit 
Court  to  the  Supreme  Court  at  its  next  session  being  entirely 
omitted  in  the  new  regulation; 

Bills  of  exception  are  required  to  place  on  the  record  what 
rested  in  parol,  and  they  are  allowed  in  the  Circuit  Court  irre- 
spective of  the  amount  in  dispute ;  but  a  writ  of  error  will  not 
lie  to  remove  the  cause  into  the  Supreme  Court  unless  the 
amount  in  dispute  exceeds  the^sum  or  value  of  #5,000,  exclu- 
sive of  costs.  Where  the  amount  in  dispute  is  less  than  that 
amounti  the  review  takes  place  on  a  motion  for  new  trial  in 
the  Circuit  Court. 

Differences  of  opinion  between  the  circuit  judges  may  be 
certified  by  them  when  they  sit  together,  irrespective  of  the 
amount,  and  the  effect  is  that  the  certificate  becomes  part  of 
the  record ;  and  if  the  amount  in  dispute  is  sufficient  to  give  the 
Supreme  Court  jurisdictioa,  the  cause  may  be  removed  here  by 
writ  of  error  or  appeal  for  re-ecDunination ;  but  if  the  amount 
in  dispute  is  insufficient  for  that  purpose,  then  the  only  remedy 
for  die  losing  party  is  a  motion  for  new  trial  in  the  Circuit 
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Other  modet  for  raasbg  qaettaons  for  reriow  in  appdUte 
ooQrti  «ie  well  known :  at,  for  example,  it  may  be  done  by  an 
agreed  statement  of  faotei  or  by  demurrer  to  tiie  deelaration  or 
a  mater&l  pleading,  or  by  a  q>ecial  finding  of  the  ecmrt,  or  by 
a  special  Terdioti  —  in  all'of  which  cases  the  final  jadgment  or 
decree  may  be  removed  into  the  Supreme  Court  by  writ  of  error 
or  appeal,  if  the  matter  in  dispnte  exceeds  the  sum  or  yalue  of 
f5,000,  oxdnsiye  of  costs ;  bat  if  the  amount  in  dispute  does 
not  exceed  that  amount,  the  act  of  Congress  is  peremptory  that 
it  shall  not  be  re-examined  in  the  Supreme  Court. 

Under  the  original  act  the  judges  of  the  Circuit  Court  were 
required  to  make  the  certificate  and  cause  it  to  be  certified  to 
the  Supreme  Court  before  final' judgment  was  rendered,  but 
under  the  new  act  the  final  judgment  in  ciyil  caser  is  required 
to  precede  the  certificate  i  nor  is  there  any  requirement  that 
the  difEerenee  of  opnion  shall  eyer  be  certified  to  the  Supreme 
Court  under  the  seal  of  the  Circuit  Court    17  Stat.  196. 

None  of  these  propositions,  it  is  ^liered,  can  be  successfully 
oontroverted ;  and,  if  noti  it  follows  to  a  demonstration  that  this 
court  has  no  jurisdiction  of  the  case  to  reverse  or  affirm  the 
decree  of  the  Circuit  Court,  it  appearing  that  the  judgment  of 
the  Circuit  Court  was  only  for  the  sum  of  #2,860.67.  It  seems 
absurd  to  hold  that  jurisdiction  exists  in  such  a  case,  when  the 
act  of  Congress  provides  that  judgments  and  decrees  of  the  cir- 
cuit courts  shall  not  be  re-examined  in  the  Supreme  Court 
unless  the  matter  in.  dispute  shaU  exceed  the  sum  or  value  of 
96,000,  exclusive  of  costs. 

Suppose  I  am  wrong  in  this,  then  it  becomes  necessary  to  re- 
examine the  question  whether  the  Sixth  District  Court  of  New 
Orleans  had  jurisdiction  of  the  cause  of  action  and  of  the  par 
ties  at  the  time  the  judgment  described  in  the  declaration  was 
rendered. 

It  appears  that  the  plaintifE,  who  was  a  loyal  citizen  of  New 
York,  owned  a  valuable  plantation  in  the  parish  of  Placque- 
mines,  situated  on  the  right  bank  of  the  Mississippi  River, 
about  forty  miles  from  New  Orleans,  and  that  the  defendant, 
at  the  time  of  the  service  of  the  writ  and  of  the  rendition  of 
the  judgment,  was  a  military  officer  in  the  service  of  the  United 
States,  stationed  at  the  Parapet,  near  the  city ;  that  on  the  6th 
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of  September,  1862,  a  small  military  detachment,  aeting  under 
the  yerbal  and  secret  orders  of  the  defendant,  landed  at  the 
plantation  of  the  plaintiff,  and  wrongfully,  as  alleged,  took 
therefrom  and  from  his  dwelling-honse  there  situated  the  goods 
and  chattels  mentioned  in  the  schedule  annexed  to  the  petition 
for  redn>89,  of  the  yalue  of  $1,611.29.  Redress  being  refused, 
the  plaintiff  instituted  the  present  suit  to  reooTsr  the  value  of 
the  property,  wrongfully  seised  and  detained.  Personal  serviee 
having  been  made,  and  the  defendant  having  neglected  and 
refused*  to  appear,  he  was  defaulted.  Testimony  was  taken  as 
to  the  circumstances  of  the  seizure  and  as  to  the  value  of  the 
property  converted ;  and  the  court,  .after  due  consideration, 
rendered  judgment  in  favor  of  the  plaintiff  for  the  sum  of 
$1,464.81.  Execution  issued,  and. the  sheriff  returned  that  the 
defendant  could  not  b^foiind.  Satis&ction  of  the  execution 
being  refused,  the  plaintiff,  on  the  80th  of  March,  1866,  insti- 
tuted th^  present  action  of  debt  to  recover  the  amount  of  that 
judgment. 

Apart  from  the  technical  defences  already  considered,  the 
only  defence  is  that  the  Sixth  District  Court  of  New  Orleans 
had  no  jurisdiction  of  the  parties  or  pf  the  cause  of  action  to  ren- 
der this  judgment.  Attempt  is  made  to  maintain  that  defence 
solely  upon  the  ground  that,  inasmuch  as  the  defendant  was  a 
military  officer  in  the  service  of  the.  United  States,  he  was  not 
amenable  to  civil  process  from  a  court  of  justice  for  the  taking 
of  the  goods  and  chatteli;  pf  the  plaintiff  at  the  time  and.plaoe 
when  and  where  the  sanae  were  seized  and  carried  away. 

Support  to  that  defence  is  attempted  to  be  drawn  from  the 
fact  that  the  State,  on  the  26th  of  January,  1861,  passed  an 
ordinance  of  secession  and  joined  the  rebellion;,  that  war 
betwedi  the  Confederacy  and  the  United  Stateis.  ensued  $  and 
that  the  war,*  at  the  time  the  action  was  commenced  and  the 
judgment  rendered,  was  still  flagrant  and  not  ended.  Military 
officers,  it  is  contended,  are  not  subject  to  civil  process  under 
such  circumstances,  even  though  the  acts  which  are  the  sub- 
ject of  complaint  constitute  an  abuse  of  power  and  were  perpe* 
trated  without  authority. 

War  undoubtedly  followed  secession,  and  it  is  equally  true 
that,  prior  to  May  1,  1862,  New  Orleans  was  occupied  by  the 
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Confedente  forces.  Rebel  dominion  in  the  city,  from  Uie  pac- 
Mge  of  the  eeceasion  ordinance  to  the  date  last  mentioned,  was 
eomplete.  Yico-Admiral  Farragat  reached  New  Orleans  on 
the  26ih  of  April,  and  as  flag-officer  he  demanded  the  sorren* 
der  of  the  city ;  bat  the  surrender  was  not  made.  Transports 
conveying  the  troops  under  the  command  of  MajorOeneral 
Butler  arriyed  on  die  first  day  of  May.  Certain  proceedings 
followed,  which  are  fully  detailed  in  a  prior  decision.  Suffice 
it  to  say,  that  this  court  decided  in  that  case  that  the  military 
occupation  of  the  city  by  the  Union  forces  became  complete 
Hay  1,  which  is  the  date  of  the  proclamation  published  by 
Oenma  Butler.  Tke  Venice^  2  Wall.  25^274.  There  was 
no  hostile  demonstration  then  nor  any  subsequent  disturbance, 
and  this  court  unanimously  determined  that  all  the  rights  and 
obligations  resulting  from  such  occupation  and  from  the  terms 
of  the  proclamation  might  properly  be  regarded  as  existing 
from  that  date. 

Two  chtnses  of  the  proclamation  may  be  referred  to  as  evi- 
dencing the  intent  and  public  import  of  the  document :  1.  That 
*^  all  the  rights  of  property  of  whatever  kind  will  be  held  invio- 
late, subject  taly  to  the  laws  of  the  United  States.''  2.  That 
**  all  foreigners  who  have  not  made  oath  of  aUegiance  "  to  the 
Confederacy  ^*  will  be  protected  in  their  persons  and  property 
as  heretofore.'' 

Wherever  the  national  forces  were  successful  in  re-establish- 
ing the  national  authority,  the  rights  of  persons  and  of  property 
were  immediately  respected  and  enforced.  Persons  of  intelli- 
gence everywhere  will  see  that  that  proclamation  was  framed 
in  the  same  spirit  and  with  the  same  intent  as  that  which  actu- 
ated Congress  in  passing  the  first  act  to  suppress  insurrection. 
12  Stat.  257,  sect.  6. 

Authority  was  given  to  the  President  by  that  act,  under  cer- 
tain conditions,  to  declare  by  proclamation  that  the  inhabitants 
of  a  State  or  jiart  of  a  State  were  in  a  state  of  insurrection ;  and 
the  provision  was,  that  when  that  was  done  all  commercial  in- 
tercourse between  such  insurrectionary  district  and  the  rest  of 
the  tJnited  States  should  cease  and  be  unlawful  so  long  as  such 
condition  of  hostility  should  continue.  The  JRtfarm^  5  Wall. 
628. 
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Certain  States  and  parts  of  States  were  jdeclaied  to  be  in  in- 
surrection in  the  proclamation  made  by  the  Presidenti  Aug.  16, 
1861,  and  in  that  document  he  expressly  exempted  from  that 
condition  all  districts  or  parts  of  districts  which  might  from  time 
to  time  be  occupied  and  controlled  by  the  forces  of  the  United 
States  engaged  in  the  dispersion  of  the  insurgents.  Intercourse 
for  commercial  purposes  was  not  prohibited  with  such  places  oi* 
districts  while  so  occupied  and  controlled.  They  were  not  re- 
garded as  in  actual  insurrection,  or  their  iuhabitants  as  subject 
to  treatment  as  enemies.    12  Stat  1262. 

Commercial  intercourse  was  never  wholly  interdicted,  and 
the  regulations  were  framed  in  the  same  spirit  of  forbearance 
towards  the  places  and  districts  where  the  national  authority 
was  re-established.  **  As  far  as  possible,"  said  Chief  Justice 
Chase,  ^  the  people  of  such  parts  of  the  insurgent  States  as 
came  under  the  national  occupation  and  control  were  treated 
as  if  their  relations  to  the  national  government  had  never  been 
interrupted.**     The  FmtM,  iupra. 

Sufficieut  appears  in  the  Code  of  Practice  of  the  State  to 
support  the  proposition  that  the  district  courts  of  Louisiana 
were,  before  the  rebellion,  courts  of  general  Jurisdiction,  as  it 
provides  that  their  jurisdiction  extends  over  all  civil  causes 
where  the  amount  in  dispute  exceeds  fifty  dollars ;  and  this 
court,  in  construing  that  provision,  held  that  its  legal  import 
was  to  render  those  tribunals  courts  of  general  jurisdiction  in 
all  civil  causes  not  embraced  within  the  exception.  Founu^ 
qaet  v.  Perkim,  7  How.  160,  169 ;  WkiU  v.  Oannan,  6  WalL 
448-450. 

Judgment  in  this  case  was  rendered  in  the  Sixth  District 
Court  of  New  Orleans,  which  was  established  before  the  rebel- 
lion and  had  jurisdiction  iu  all  civil  causes.  Rev.  Stats.  (La.), 
title  Judiciary,  sect.  72. 

Enough  i^pears  to  show  that  the  Sixth  District  Court  was 
created  by  statute  more  than  fifteen  years  before  the  insurrec- 
tion,  and  that  it  was  in  the  full  exercise  of  its  jurisdiction  when 
the  secession  ordinance  was  passed ;  that  it  was  never  abolished 
or  suspended  by  any  military  or  other  order  or  power ;  that  it 
was  kept  open  subsequent  to  the  proclamation  of  General  But- 
ler, the  judge  and  clerk  being  iii  attendance  from  day  to  day, 
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MbuiMM  demand^  ^  Gtil  oanaes  between  party  and  pvtj^** 
Maid  the  prodamatioii,  **  wiU  be  itaf erred  to  the  ordinary  tribu- 
nals.** After  General  Sbepley  was  appointed  military  goyemor* 
in  Angnst  foUowing,  the  Sixth  District  Court  held  its  regolar 
tesnons  at  the  time  aitii  place  fixed  by  the  State  statute.  Early 
after  the  capture  of  the  city  the  judge  took  the  oath  of  alle- 
giance and  resumed  the  proper  functions  of  his  office,  with  the 
recognition  and  approbation  of  the  military  authorities.  From 
the  moment  the  judge  of  the  Sixth  District  Court  took  the  oath 
of  allegiance;  as  required  by  the  commanding  general,  June  14, 
1862,  the  court  continued  in  the  exercise  of  all  its  powers,  the 
same  as  before  the  rebellion,  and  was  the  only  court  that  did, 
until  (General  Shepley,  in  the  &11  of  that  year,  appointed  judges 
in  the  first,  second,  and  third  judicial  districts. 

Military  conquerors  of  foreign  states  in  time  of  war  may 
doubtless  displace  the  courts  of  the  conquered  country,  and 
may  establish  civil  tribunals  in  their  place  for  administeriug 
justice;  and  in  such  cases  it  is  unquestionably  true  that  the 
jurisdiction  of  suits  of  every  description  is  transferred  to  the 
new  tribunals.  United  Stateu  v.  Riee^  4  Wheat.  246 ;  Crou 
T.  Harri%im^  16  How.  164.  But  that  concession  proves  noth- 
ing in  this  case,  as  it  is  universally  conceded  that  the  mere 
occupancy  of  the  territory  does  not  necessarily  displace  (he 
local  tribunals  of  justice.  Pepin  v.  Laehenmeyer^  45  N.  T. 
27-83.  They  were  not  displaced  in  this  case,  but  suffered  to 
continue  in  the  exercise  of  their  judicial  powers,  with  the  reo* 
ognitioa  and  approbation  of  the  ihilitary  commander. 

Important  differences  exist  between  .a  foreign  war  waged  for 
conquest,  and  a  civil  war  waged  to  restore  insurrectionary  dis- 
tricts to  their  allegiance  to  the  rightful  sovereign.  Nor  could 
the  commander  of  the  department,  after  the  date  of  the  procla- 
mation of  General  Butler,  seize  private  property  as  booty  of 
war,  or  make  any  order  confiscating  it.  PXanieti  Bank  v. 
Union  Bank,  16  Wall.  488. 

On  the  17th  of  August  in  the  same  year.  General  Butier,  as 
the  commander  of  the  department,  issued  an  order  requiring 
the  banks  of  the  city  to  pay  over  to  the  chief  quartermaster 
of  the  army  all  money  in  their  possession  belonging  to  hostile 
corporations  or  hostile  official  persons.    Payments  were  made 
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by  the  defendant  bank»  pursuant  to  that  ordert  of  a  large 
apiioant  deposited  by  the  plaintiff  bank.  Reimbursement 
haying  been  refased,  the  plaintiff  bank  brought  suit  to  recover 
the  amount,  and  judgment  was  ultimately  rendered  in  &yor  of 
the  plaintiff  in  the  sum  of  f  24,718.  Exceptions  were  filed 
by  the  defendant,  and  the  cause  was  remoyed  into  this  court, 
where  the  judgment  was  a£Brmed. 

Two  points  were  ruled  by  this  court ;  1.  That  the  order  was 
one  which  the  commanding  general  had  no  authority  to  make, 
and  that  it  was  wholly  inyalid.  2.  That  payment  to  the  chief 
quartermaster  did  not  satisfy  the  debt 

In  disposing  of  the  case,  Mr.  Justice  Strong  remarked,  that 
the  city  of  New  Orleans  was  then  in  the  quiet  possession  of  the 
United  States  forces ;  that  it  had  been  captured  fifteen  months 
before  that  time,  and  that  undisturbed  possession  had  been 
maintained  ever  after  its  captui'6 ;  that  the  order  was  not  an 
attempt  to  seise  the  property  flagranJU  heUo^  nor  was  it  a 
seizure  for  the  immediate  use  of  the  army ;  that  it  was  an 
attempt  to  confiscate  private  property,  which,  though  it  may  be 
subjected  to  confiscation  by  legislative  authority,  is,  accoi'ding 
to  tiie  modem  law  of  nations,  exempt  from  capture  as  booty  of 
war. 

Concede  all  that,  and  still  the  defendant  rests  his  defence  on 
the  proposition  of  his  third  special  plea,  that  the  Sixth  District 
Court  had  no  jurisdiction  over  the  person  of  the  defendant, 
because  he  was.  a  military  officer  in  the  army  of  the  United 
States,  acting  under  the  orders  of  his  superiors.  But  this  is 
not  the  case  of  a  foreign  war  in  which  the  courts  of  the  enemy 
assumed  jurisdiction  over  an  officer  of  the  invading  army. 
Nothing  of  the  kind  is  pretended,  and  if  it  were,  it  could  not  be 
supported  for  a  moment.  Instead  of  that,  the  United  States, 
throughout  the  active  hostilities,  were  engaged  in  putting  down 
the  insurrection  and  in  suppressing  the  rebellion,  with  a  view 
to  the  re-establishment  and  complete  restoration  of  the  national 
authority.  Throughout  the  whole  period  of  the  civil  war  the 
government  maintained  that  the  ordinances  of  secession  were 
void,  and  that  they  did  not  and  could  not  have  the  effect  to 
take  a  State  out  of  the  Union  or  to  annul  its  constitutiou  ot 
laws. 
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War  followed  iuonMlion,  bat  all  know  that  as  soon  as  tho 
mOitary  forces  of  the  United  States  wrested  any  portion  of 
the  national  territory  from  the  rebeUioos  authorities,  and  ao- 
quired  full  and  complete  oontrol  of  it,  the  normal  condition  of 
affairs  became  restored,  as  indicated  in  the  first  act  of  Congress 
upon  the  subjeet,  and  the  proclamation  of  the  Prendent,  whidi 
soon  followed  the  passage  of  that  act. 

Towns,  prorinces,  and  territories,  says  Halleck,  which  are 
retaken  from  the  conqueror  during  the  war,  or.  which  are  re- 
stored to  their  former  sovereign  by  the  treaty  of  peace,  are 
entitied  to  the  right  of  postliminy ;  and  the  original  sovereign 
owner,  on  recovering  Us  dominion  over  them,  whether  by  force 
of  arms  or  by  treaty,  is  bound  to  restore  them  to  their  former 
state.  In  other  words,  he  acquires  no  new  right  over  them, 
either  by  the  act  of  recapture  or  of  restoration.  •  •  •  He  rules 
not  by  any  newly  acquired  title  which  relates  back  to  any 
former  period,  but  by  his  antecedent  titie,  which,  in  contem- 
plation of  law,  has  never  been  devested.    Balleok,  Int  Law,  871. 

When  a  town,  reduced  by  the  enemy's  arms,  is  retaken  by 
those  of  her  own  sovereign,  says  Vattel,  she  is  restored  to  her 
former  condition,  and  reinstated  in  all  her  rights.  Vattel 
(ed.  by  Chitty),  896. 

Pressing  emergency  in  time  of  war  may  authorise  the  seia 
ure  of  private  property  before  providing  for  compensation, 
but,  to  justify  the  taking  without  the  consent  of  the  owner, 
the  necessity  must  be  apparent,  leaving  no  available  alterna- 
tive. 

Four  months  before  the  marauding  expedition,  acting  under 
the  verbal  and  secret  orders  of  the  defendant,  entered  the 
plantation  and  dwelling-house  of  the  plaintiff,  during  his  tem- 
porary absence,  and  seized  the  goods  and  chattels  mentioned, 
the  city  of  New  Orleans  had  fallen  into  the  undisturbed  posses- 
sion of  the  Union  forces  under  the  command  of  General  Butier, 
who  never  authorized  the  defendant  to  perpetrate  the  acts  of 
plunder  charged  in  the  declaration.  Evidence  of  necessity  in 
this  case  is  wholly  wanting,  without  which  the  acts  chai^ged 
in  the  declaration  cannot  be  justified.  SeUarcU  v.  Zame$^ 
6  Bush,  90. 

Beyond  doubt,  he  might  have  appealed  to  the  commanding 
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general  for  an  order  that  the  salt  should  be  diaoantinned ;  bul 
he  did  not|  and  it  may  be  that  his  reason  for  not  doing  bo  waa 
that  he  knew  if  be  did  a  court  of  inquiry  would  be  ordered. 
Public  order  was  fully  restored  in  the  eityt  and  the  courts  were 
open,  and  every  person  ,was  in  the  full  enjoyment  of  the  pro* 
tection  promised  in  the  military  proclamation  issued  four 
months  before,  when  the  Union  forces  entered  the  city.  Pro- 
cess in  due  form  of  law  was  issued,  and  personal  seryice  having 
been  made,  the  defendant,  if  he  had  any  defence,  was  bound  to 
appear  and  plead  it. 

Actual  insurrection  in  that  locality  had  ceased,  and  the  mitt* 
tary  control  of  the  Union  forces  was  substantial,  complete,  and 
permanent ;  and,  being  such,  it  drew  after  it  the  full  measure  of 
protection  to  persons  and  property  consistent  with  the  fact  that 
the  war  outside  and  in  other  localities  had  not  terminated. 
Rebel  authority  was  replaced  by  the  national  authority,  and  all 
the  inhabitants  were  in  the  enjoyment  of  the  protection  and 
rights  promised  in  the  military  proclamation  then  in  force. 

Hostilities  having  ceased  in  that  locality,  the  defendant  was 
not  engaged  in  any  active  military  operations.  His  military 
duties  did  not  prevent  his  attendance  at  the  court  to  make  his 
defence.  No  evidence  is  exhibited  in  the  pleadings  showing 
any  condition  of  affairs,  military  or  civil,  excusing  the  defend- 
ant  from  refusing  to  obey  a  judicial  summcms ;  and  if  the  court 
had  no  jurisdiction,  he  should  have  appeared  and  so  pleaded^ 
Having  neglected  to  do  that  at  the  time,  he  cannot  now  attack 
the  judgment  collaterally  in  a  suit  brought  upon  it  in  another 
jurisdiction.  When  the  jurisdiction  has  attached,  the  judg- 
ment is  conclusive  for  all  purposes  and  is  not  open  to  inquiry 
upon  the  merits ;  and  if  conclusive  in  the  State  where  it  was 
pronounced,  it  is  equaUy  conclusive  everywhere  in  the  courts 
of  the  United  States.  2  Story,  Const,  sect.  1818;  Chrut^ 
moi  V.  BuuM^  6  WalL  290,  802;  JUUh  v.  Duiyetf,  7  Cranch^ 
488. 

It  is  not  even  suggested  that  the  military  authorities  ever 
interfered  to  prevent  the  suit,  and,  as  matter  of  fact,  it  is 
known  that  no  such  interference  ever  took  place.  Instead  of 
that,  the  clear  inference  is  that  the  defendant  preferred  to  sub* 
mit  to  the  jurisdiction  of  the  court  where  the  suit  was  brought* 
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nther  ihaa  tabjtofc  luinadf  to  a  mi^^  and, 

if  80*  it  was  loM  own  choioe,  and  lie  cannot  now  be  permitted 
to  attaek  the  jndgment  wfaieh  was  xendeied  in  eonseqaenoe  of 
hiB  own  negligenee  to  appear  and  plead  his  def enoe. 

Confirmation  of  the  proposition  that  it  was  the  duty  of  the 
defendant  to  appear  and  plead  his  defence  is  derived  horn  the 
act  of  Coi^gress  passed  for  the  protection  of  those  prosseoted 
for  any  search,  seumre,  arrest,  or  imprisonment  made,  done,  or 
committed,  or  acts  omitted  to  be  done  under  and  by  Tirtue  of 
any  <Nrder  of  the  President  or  under  his  authori^,  or  under 
color  of  any  law  of  Congress,  the  pnnrision  being  that  **'  SMh 
defence  may  be  made  by  special  plea  or  under  the  genetal 
issue,  in  the  insnixeotumary  districts  in  which  the  national 
authority  had  been  restolled  iy  y$uU9put4d  po^mm/on  and  ccnk- 
troir    12  Stat  756,  sect  4. 

By  the  fifth  section  of  the  same  act  it  is  pcoyided  that  all 
ciril  suits  and  criminal  prosecutions  of  the  character  described 
in  the  fourth  section,  in  which  final  ju4gment  may  be  rendered 
in  the  Circuit  Court,  may  be  carried  by  writ  of  error  to  the 
Supreme  Court,  whaterer  may  be  the  amount  of  the  judgmeafl. 
At  the  date  of  the  rendition  of  the  judgment  in  question  the 
U^ted  States  had  undisturbed  possession  and  control  of  the 
territory  embraced  within  the  jurisdiction  of  the  Sixth  Dirtriok 
Court,  which  was  fully  recpgniaed  by  the  military  gOTemor  of 
the  State  as  a  tribunal  having  full  jurisdiction  of  all  civil  causss 
arising  within  the  judicial  district  If  the  defendant  could  be 
justified,  under  the  fourth  section  of  that  act,  for  the  alleged 
trespass  charged  against  him,  the  same  section  made  it  his  duty 
to  appear  and  answer  to  the  judicial  summons,  and  make  his 
defence  by  plea. 

Beported  cases,  in  great  numbers  and  of  high  aothori^,  sup- 
port the  proposition  that  a  military  officer,  except  when  war  is 
flagrant  or  when  the  courts  are  silenced  by  the  exigencies  of 
military  rule  or  martial  law,  is  subject  to  judicial  process  for 
the  abuse  of  his  authority  or  for  wrongful  acts  done  outside  of 
his  military  jurisdiction.  Mwtyn  v.  Fabriga%^  1  Cowp.  161, 17S. 

Trespass  for  false  imprisonment  was  brought  in  that  case 
against  the  Governor  of  Minorca,  charging  that  he,  the  govemori 
had  beat  and  wounded  the  defendant,  and  imprisoned  him  fer 
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the  space  of  ten  moDths,  wiUiont  reasonable  or  probable  canse 
Plea,  the  general  issue.  Trial  in  the  Common  Pleas,  and  vei^ 
diet  for  the  plaintiff  in  the  sum  of  iS8,000.  Exceptions  were 
filed  by  the  defendant,  and  he  sued  out  a  writ  of  error  and  re- 
moved the  cause  into  the  King's  Bench,  where  Lord  Mansfield 
gave  the  opinion  of  the  court,  all  the  other  judges  of  the  court 
concurring.  He  held  that  trespass  would  lie  for  an  abuse  of 
power,  and  he  supported  the  conclusion  of  the  court  by  stating 
a  case  that  occurred  in  early  time,  while  he  was  at  the  bar,  in 
which  a  captain  in  a  train  of  artillery  sued  the  military  gor- 
emor  of  Gibraltar,  who  had  confirmed  the  sentence  of  a  court* 
martial  by  which  the  plaintiff  had  been  tried  and  sentenced  to 
be  whipped.  His  Lordship  brought  the  action,  and  he  says  that 
the  governor  was  ably  defended,  and,  he  added,  that  nobody 
ever  thought  that  the  action  would  not  lie. 

Two  other  cases  were  mentioned  by  that  great  magistrate, 
which  were  tried  before  him  in  the  circuit,  one  of  which  was  a 
suit  against  a  military  captain,  and  the  other  was  a  suit  against 
an  admiral  in  the  navy,  both  of  which  resulted  in  favor  of  the 
plaintiff.  Errors  were  assigned  in  tiie  principal  case,  and  the 
report  shows  that  the  questions  were  daborately  argued,  and 
that  the  judgment  of  the  lower  court  was  unanimously  affirmed. 
McLaughlin  v.  Oreen,  50  Miss.  453-462;  BeUamanU  Ca$e^ 
2  Salk.  625 ;  Way  v.  TaUy,  6  Mod.  Rep.  195. 

Examples  of  the  kind  in  the  courts  of  the  parent  country  are 
quite  numerous,  and  in  every  case  the  alleged  wrong*doer  was 
put  to  his  justification ;  and  if  it  appeared  that  the  wrongful  act 
was  done  without  lawful  authority,  the  plaintiff  recovered  com- 
pensation for  the  injury.  1  Smith,  Lead.  Cas.  (7th  ed.),  par.  IL 
1085. 

Where  the  captain  of  a  company  imposed  a  fine  upon  a  sol- 
dier, and  issued  a  warrant  for  its  collection,  under  which  (he 
soldier  was  imprisoned,  and  it  appeared  that  the  statute  con- 
ferred no  authority  upon  the  captain  to  issue  warrants  for  the 
collection  of  fines  in  such  cases,  it  was  held,  in  an  action  of 
trespass  brought  by  the  soldier  against  the  captain,  that  the 
plaintiff  was  entitled  to  recover.  Mallory  v.  Bryant^  17  Conn. 
178 ;  6  Waite,  Actions  and  Defences,  49. 

Acts  of  military  officers  within  the  scope  of  their  jurisdiction 
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me  pioteetod,  whfle  niek  m  aie  in  0Zmm  t>f  their  juriadiotiim 
«re  aotionable.    Id.  107. 

When  and  where  the  oiTil  power  ie  Biupended,  flie  Pxeeident 
has  a  right  to  gorem  by  the  military  foroea,  bat  in  all  other 
cases  the  ci^il  power  ezdades  martial  law  and  goremment  by 
thewarpower.  ffrf^ y.TFtl^ 21  Ind* 870;  7  Wait^  Actions 
and  Defences,  814. 

A  soldier  cannot  jnstify.on  the  groond  that  he  was  obeying 
the  orders  of  his  superior  officer,  if  soch  orders  were  illegal  and 
not  justified  by  the  rules  and  usages  of  war,  and  sach  that*a* 
person  of  ordinary  intelligence  would  know  that  obedience 
would  be  illegal  and  criminaL  Rigg%  t.  StaU^  8  Cold.  (Tenn.^ 
87 ;  Wi—  T.  WUh^n^  8  Cranch,  881,  887 ;  CfmnumweaUk  t. 
Palmer,  2  Bush  (N.  T.).  670. 

It  follows  that  tiie  mililary*  commander,  after  the  q^pture  of 
New  Orleans,  had  no  right  to  seiie  prirate  property  as  booty^  or: 
to  confiscate  it,  for  the  reason  that  hostilities  had  ceased  and 
the  courts  were  open.  Plamtef*  Bamky*  Vman  Bank,  16  WalL 
488 ;  7  Waite,  Actions  and  Defences,  816. 

Without  proof  ^f  a  direct  order  from  the  commandant  of  the 
place,  the  defendant  cttinot  justify  his  acts  as  having  been^m- 
thorized  by  his  superior  officer,  even  if  that  would  afford  a 
justification ;  for,  as  Dr.  Lushington  said  in  a  celebrated  case,  if 
the  act  which  he  did  was  in  itsdf  wrongful  and  produced  damage 
to  the  plaintiff,  he,  the  plaintiff,  must  have  the  same  remedy 
by  action  against  the  wrong<doer,  whether  the  act  was  his  own, 
spontaneous  and  unauthorised,  or  whether  it  were  done  by  the; 
order  of  the  superior  power.  Agents  in  such  cases  are  respon* 
sible  for  their  tortious  acts ;  but  the  government  is  morally  bound 
to  give  them  indeimnity,  the  rule  being,  as  the  court  held  in  that 
case,  that  **  the  right  to  compei|sation  in  the  party  injured  is 
paramount  to  that  consideration.'*  Bogen  v.  Butt,  18  P.  C.  C. 
209,  286 ;  WiUony,  Franklin,  63  N.  C.  269. 

It  is  not  to  be  questioned,  said  Phelps,  J.,  that,  if  a  mili- 
tary officer  transcend  the  limits  of  his  authority  and  take  cog-, 
nixance  of  a  matter  not  within  his  jurisdiction,  his  acts  are 
void,  and  will  afford  no  justification  to  those  who  act  under 
him.  Barling  y.  Bawen,  10  Vt.  148, 161.  Conclusiye  support 
to  that  proposition,  if  any  be  needed,  is  found  in  several  £ng> 
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lish  cases  of  undoubted  authority.    Wardm  r.  BaSUy^  4  Taunt. 
66-87. 

During  the  argumenti  referenoe  was  made  to  the  militaTy 
order  of  the  16th  of  August,  1862,  which  purported  to  au- 
thorixe  commanders  in  certain  States  to  seize  prc^rty,  real 
and  personal,  necessary  or  conyenient  for  their  commands  or 
other  military  purposes ;  but  it  is  clear  that  that  order  had  no 
application  in  localities  within  the  peaceable  possession  of  the 
Union  forces,  for  several  reasons,  either  one  of  which  is  suffi- 
eient  to  show  that  it  is  a  mere  afterthought :  — 

1.  It  could  not  apply  to  New  Orleans,  because  if  it  did  it 
would  contradict  and  supersede  the  proclamation  of  General 
Butler,  in  which  he  promised  that  all  the  rights  of  property 
of  whatever  kind  should  be  held  inviolate. 

2.  Because  it  has  been  sdenmly  decided  by  this  court  that  a 
military  commander  of  that  district,  after  the  said  prodamatbn, 
could  not  seize  private  property  as  booty  of  war.  Planter$* 
Bank  v.  Uman  Bank,  iupra. 

8.  Because  the  record  shows  that  the  iHiole  district  had  been 
restored  to  the  Union,  and  that  all  the  inhabitants  were  in  cheei^ 
f  nl  submission  to  the  Federal  Constitution. 

4.  Because  there  was  no  more  necessity  .for  seisfaig  private 
property  as  supplies  than  there  would  hsv^  been  if  the  Union 
forces  had  been  encamped  in  any-  one  ci  the  great  loyal  cities 
of  the  North. 

Concede  the  correctness  of  these  suggestions,  and  two  con* 
elusions  follow ;  1.  That  this  court  has  no  jurisdiction  to  re« 
verse  or  afl&rm  the  judgment  of  the  Circuit  Court  2.  That,  if 
this  court  has  such  jurisdiction^  then  the  judgment  of  the  Cir* 
cuit  Court  should  be  affirmed. 

Attention  was  not  called  to  the  question  of  jurisdiction  fai 
the  court  below ;  nor  is  it  probable  that  the  result  would  have 
been  different  if  it  had  been,  as  the  universal  jnractice  in  the 
Circuit  Court  is  to  &vor  appeals  and  render  every  facility  to 
promoto  a  re-examination  of  the  judgment,  unless  the  right 
has  been  denied  by  some  express  decision  of  the  Supreme 
Court,  or  by  some  explicit  and  unambiguous  congressioiial 
regulation. 
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Ibu  JusnoB  MnuDt.  Coneorring  with  my  bioiher  GLir- 
WOBS>  that  this  court  is  without  jnrisdiotion,  because  the  amount 
in  controveny  does  not  exceed  96»000»  I  am  content  to  rest  that 
point  on  what  he  has  said. 

I  alsobeUeye  that  the  jndgment  of  the  Circuit  Court  should 
be  affirmed,  for  a  single  reason,  which  I  will  state  in  as  few 
words  as  possible. 

It  is  apparent  that,  very  soon  after  the  capture  of  New  Or- 
leans by  our  forces,  the  administration  of  justice  as  between 
individuals  was  remitted  to  the  civil  courts.  The  proclamation 
of  General  Butler  shows  that  it  was  his  purpose  that  such  rights 
as  required  for  their  determination  judicial  proceedings  should 
be  asserted  in  the  ordinary  tribunals,  with  as  little  interruption 
and  as  little  interference  by  the  military  authority  as  possible. 
Evidence  of  this  is  to  be  found  in  the  fact  that,  without  any 
change  in  the  judge,  who  had  taken  the  oath  of  allegiance,  the 
Sixth  District  Court  of  New  Orleans  was  continued  in  the 
exercise  of  all  its  functions,  which,  under  the  proclamation, 
included  the  adjudication  of  **  civil  causes  between  party  and 
party.'*  It  exercised  jurisdiction  both  by  the  general  law  of 
Louisiana  and  the  express  proclamation  of  the  commanding 
general.  The  locality  was  a  part  of  the  United  States.  The 
parties  were  citizens  of  the  United  States.  No  active  military 
operations  were  then  carried  on  within  that  city  or  against  it ; 
and  for  the  very  reason  that  its  possession  had  been  perfectly 
secured  by  the  loyal  forces,  the  civil  courts  were  restored  to 
the  exercise  of  their  ordinary  functions  in  cases  between  man 
and  roan,  or,  as  the  proclamation  expresses  it,  between  party 
and  party.  The  condition,  therefore,  was  very  different  from 
that  when  military  forces  invade  and  occapy  a  foreign  coun- 
try, which,  before  any  treaty  of  peace,  or  the  declaration  of  any 
purpose  to  annex  it  to  the  territory  of  the  conqueror,  is  held  in 
armed  hostility  to  its  former  sovereign,  and  solely  by  the  strong 
hand.  In  such  a  case,  submission  of  the  inhabitants  can  only  be 
maintained  by  the  military  power ;  and  to  subject  that  power 
to  the  jurisdiction  of  the  courts  of  the  subjugated  country  is  to 
abdicate  all  control  over  it 

But  in  New  Orleans  it  was  &r  otherwise.  Our  military 
forces  were  rightfully  there,  and  in  their  own  country,  among 
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citizens  of  the  United  States,  stibjecl  Ur  fhe  same  paramoant 
authority,  and  owing  allegiance  to  the  same  goyen^ment.  Those 
citizens  had  been  only  a  few  months  in  insurrection,  and  they 
were  invited  to  submit  themselves  again  to  the  same  laws,  and 
to  have  their  contested  rights  decided  by  the  same  conrts,  and, 
in  this  case,  by  the  same  judge. 

In  this  condition  of  affairs,  Johnson,  who  was  a  resident  and 
citisen,  against  whose  loyalty  no  charge  is  made,  filed  in  that 
court  his  petition,  in  due  form  of  law,  setting  forth  that  certain 
persons  had,  with  force  and  violence,  committed  a  trespass  on 
his  home,  and  taken  therefrom  personal  property  of  the  value 
of  several  thousand  dollars,  and  chaiging  Dow  with  being  guilty 
of  this  trespass. 

The  usual  process  of  summons  was  personally  served  on  Dow, 
and  on  his  failure  to  appear  or  answer,  either  by  himself  or 
attorney,  a  default  was  entered,  and  a  judgment  rendered  for 
the  value  of  the  property  taken.  This  judgment  remaining 
in  full  effect,  the  plaintiff,  to  enforce  the  payment  of  it,  brought 
the  present  suit  in  the  Circuit  Court  of  the  United  States  for 
the  District  of  Maine,  where  Dow  resides. 

The  defence — ^^the  only  defence  which  could  be  relied  on — is 
the  alleged  total  and  absolute  want  of  jurisdiction  in  the  Sixth 
District  Court  over  the  case. 

But  surely  that  court  did  have  jurisdiction  of  an  action  of 
trespass.  Tlie  plaintiff  was  not  only  competent  to  sue,  but 
entitled  to  a  remedy  in  that  court,  if  the  cause  of  action  was 
such  as  he  declared.  It  is  not  denied  that  the  trespasser,  had 
he  not  been  a  member  of  the  military  forces  of  the  United 
States,  would  have  been  liable  to  suit,  and  bound  to  answer. 
But  it  is  said  that  because  Dow  was  an  officer  of  those  forces 
he  was  not  bound  to  answer. 

When  a  proper  plaintiff  brings  an  actionable  case  before  a 
court  which  has  jurisdiction  of  it,  aind  due  service  of  process  is 
made,  I  hold  it  to  be  a  principle  of  universal  prevalence  that 
the  question  of  the  defendant's  personal  exemption  from  such 
process  or  jurisdiction  must,  by  plea  or  some  other  appropriate 
mode,  be  brought  before  the  court.  I  know  of  no  exceptions 
to  this  rule,  which  is  laid  down  by  all  the  works  on  pleading, 
from  Chitty  to  the  present  time.    There  is  no  other  way  in 
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whicli  the  oonrfc  ean  know  of  the  exemption  if  it  be  not  nn- 
neceaaarily  stated  in  the  plaintiffs  pleading.  The  court,  as 
the  case  stands,  has  jurisdiction,  and  must  pronounce  the  judg- 
ment <rf  the  law.  If  the  party  sued  deems  proper  for  any 
reason  to  stay  away  or  remain  sUent,  he  does  so  at  the  peril  of 
having  a  judgment  rendered  against  him  which  cannot  be  as« 
sailed  collaterally. 

Much  is  said  of  the  evil  of  dragging  military  officers  into  the 
courts  under  such  circumstances.  But  the  military  power  can 
make  such  general  orders  as  will  protect  itself  against  an 
abuse  cl  the  right  which  it  has  expressly  recognized.  So,  the 
idea  that  Dow  ought  not  to  haye  been  compelled  to  leave  his 
post  at  Fort  St.  Philip,  to  defend  this  suit  in  New  Orleans,  is 
of  li^ttle  foroe.  If  he  had  to  be  found  at  the  fort  for  service  of 
process,  he  could  easily  have  employed  a  lawyer  to  put  in  his 
plea  in  abatement  that  he  was  acting  under  military  authority, 
and  therefore  not  liable  to  the  suit. 

Every  man  is  liable  to  be  sued  wrongfully  or  without  cause, 
but  he  is,  by  the  very  genius  of  our  laws,  bound  to  submit  to 
this  evil  and  make  defence.  Why  should  not  this  dass  d( 
men,  who  of  all  others  possess  most  despotic  power,  be  required 
to  show  the  authority  by  which  they  exercise  it  ? 

If  I  am  not  mistaken  in  these  principles,  I  see  no  escape 
from  their  controlling  influence  in  the  case  before  us.  It  is  too' 
well  settled  to  admit  of  controversy,  that  a  judgment  rendered 
by  a  x3oart,  haying  jurisdiction  of  the  parties  and  the  subjest- 
matter  of  the  suit,  can  only  be  impeached  by  some  direct  pv^. 
ceeding  to  avoid  it,  and  that  when  an  action  on  it  is  brought  ia 
any  other  court,  no  defence  can  be  interposed  which  should 
have  been  made  in  the  foimer  suit.  General  Dow  cduld  not, 
therefore,  set  up  in  the  Circuit  Court  as  a  bar  to  the  judgment 
the  same  matters  that  he  should  have*  pleaded  in  the  cotirt 
which  rendered,  and  was  bound  to  render  it. 

It  is  impossible  in  discussing  this  matter  tfaatmemory  should 
fail  to  recall  a  very  famous  case  of  historical  interest,  involving 
many  of  the  same  principles,  which  occurred  about  half  a  cen* 
tory  before  this,  and  of  which  the  same  city  was  the  theatre. 

During  what  has  been  called  the  siege  of  New  OrleaDS,  at 
^  clo*e  of  the  last  war  with  Great  Britain,  the  commanding 
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general  of  oar  forces  dedared  martial  law  in  that  eitj.  This 
was  unpleasant  to  many  citixens,  and  to  others  who  claimed  to 
be  foreigners  domiciled  there  at  the  time.  Some  of  these 
becoming  restiTe  under  its  restraints,  made  publications  of  a 
seditions  character  in  the  newspapers,  for  which  they  were 
arrested  by  order  of  General  Jackson.  When  Judge  Hall, 
of  the  proper  civil  courts  issued  a  hahea9  e(frpu$  for  their 
release,  the  general  tore  up  the  writ  and  sent  the  judge  by 
force  beyond  his  lines.  Within  a  very  few  days  after  this,  Ae 
yictory  of  the  8th  of  Januaryt  1815,  was  achieved,  and  on  the 
receipt  of  the  news  of  the  treaty  of  peace  the  declaration  of 
martial  law  was  revoked.  Judge  Hall,  on  resuming  his  judicial 
functions,  issued  a  process  against  General  Jackson  for  contempt 
of  court  in  his  action  in  reference  to  the  writ  of  habeiu  corpus. 

That  distingmshed  man,  though  in  the  midst  of  the  adulation 
consequent  on  the  great  victory,  did  not  act  as  the  drfendant  in 
this  case  did,  by  paying  no  attention  to  the  process,  but  came  to 
the  court  in  citizen^s  dress,  attended  only  by  a  single  member  of 
his  military  family  and  with  his  legal  adviser.  He  offered  to 
read  the  same  paper  which  his  counsel  had  read  against  issuing 
the  process  for  contempt,  and,  when  the  court  declined  to  hear 
it,  submitted  himself  to  its  judgment.  At  this  there  was  such 
a  demonstration  of  ill-feeling  in  the  crowded  court-room  that 
the  judge  said  he  could  not  proceed,  and  would  adjourn  the 
court.  But  the  noble  defender  of  the  city  declared  that  he 
was  equally  ready  to  defend  the  court,  and  begged  that  the 
judge  would  proceed  without  fear  to  do  what  he  might  think 
his  duty  required.  A  fine  of  f  1,000  was  entered  np  against 
the  general,  which  he  paid  at  once,  and  used  his  authority, 
which  was  needed,  to  disperse  the  mob,  who  were  inclined  to 
violence  against  the  judge. 

I  confess  I  have  always  been  taught  to  believe  that  Judge 
Hall  was  right  in  imposing  the  fine,  and  that  General  Jackson 
earned  the  brightest  page  in  his  history  by  paying  it,  and 
gracefully  submitting  to  the .  judicial  power.  Sach  I  believe  is 
the  judgment  of  history  and  of  thoughtful  judicial  inquirers; 
though  a  grateful  country  very  properly  refunded  to  her  &ivor- 
ite  general  the  sum  he  Iiad  paid  for  a  necessary  but  unauthor- 
ized exercise  of  military  power.    I  have  no  doubt  that  General 
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Dow  liad  good  Mwona  for  all  lie  did,  and  I  think  ho  would 
haYO  aeted  more  wisely  iff  respecting  the  eonrts  in  the  proper 
eacereise  of  dieir  functions,  he  had  made  his  defence  at  the 
time  before  the  appropriate  tribnnaL 


Sathtob  Bank  v.  Wabd. 

A^  SB  sttom^-stlswy  empliqrsd  sad  psid  wMfy  by  B.  to  tzsmlas  aed  npflrt 
SB  the  tltls  of  tbe  latter  to  s  certain  lot  of  ground,  gsTo  otct  kli  ifsnatnn. 
tfab  oertiilcats, "  B.'t  title  to  the  lot "  (dcterfUng  it) '^  It  good,  and  the  propertjr 
Is  nnincoaibored."  C,  with  whom  A.  had  no  oontraot  or  oommnnieatlon, 
vriM  npon  this  otfttflcato  as  true,  and  loaned  money  to  B.,  vpcn  the  laMr 
SBeenliBt  hy  way  sf  eecsifty  thettfer  a  deed  of  tmat  f or  the  lot.  B«,beCore 
employing  A.,  had  tianififred  the  lot  ia  fee  by  a  duly  reooided  oonreyaaeek. 
a  fact  which  A.,  on  eyamtning  the  recorda,  oonld  hare  aecertained,  had  ho, 
ozerdied  a  reaeonahle  degree  of  care.  Tbe  money  loaned  was  not  paid,  and 
B.  ii'ineotTent  SM,  1.  Thai  there  behig  neither  f  rand,  eoUneioB,  or  f  alidiood 
by  A.,  nor  pririty  irf  contract  between  him  and  C,  he  it  not  liable  to  the 
latter  for  any  loet  raetained  by  reason  of  the  certiiicate.  S.  That  usage  can- 
not make  a  contract  where  none  was  made  by  the  partiea. 

Ebbob  to  the  Sapreme  Coart  of  the  District  of  Colambia. 
Hie  facts  are  stated  in  the  opinion  of  the  coort. 

Mr.  JR,  Ito$$  Perry  for  the  plaintiff  in  error. 
Mr.  Jouph  H.  BradUjf  nnd  Mr.  John  J.  Johmon  for  the 
defendant  in  error. 

Mb.  Jubtiob  Clutobd  delivered  the  opinion  of  the  conrt. 

Attorneys  employed  by  the  purchasers  of  real  property  to 
inTcstigate  the  title  of  the  grantor  prior  to  the  purchase  im- 
pliedly contract  to  exercise  reasonable  care  and  skUl  in  the  per- 
formance of  the  undertaking,  and  if  they  are  negligent,  or  &il 
to  exercise  such  reasonable  care  and  skill  in  the  discharge  of 
the  stipulated  service,  they  are  responsible  to  their  employers 
for  the  loss  occasioned  by  such  neglect  or  want  of  care  and  Ai31. 
Addison,  Contr^  (6th  ed.)  400. 

Like  care  and  skill  are  also  required  of  attorneys  when  em- 
ployed to  investigate  titles  to  real  estate  to  asoertain  whether 
it  is  a  safe  or  sufficient  security  for  a  loan  of  money,  the  rule 
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that  if  the  attoniej  is  Diligent  or  fails  t6  ezereise 
Bonable  care  and  skill  in  the  performance  of  the  serrioe,  and  a 
lo08  results  to  his  employers  from  snch  n^leet  or  want  of  oars 
and  skill,  he  shall  be  responsible  to  them  for  the  conseqnences 
of  such  loss.    Addison,  Torts  (Wood's  ed.),  615. 

Pursuant  to  that  rule  of  law  the  plaintiffs  sued  the  defendant, 
and  alleged  as  the  cause  of  action  that  they  retained  and  em- 
ployed him  to  examine  and  ascertain  the  title  of  the  possessor 
of  certain  premises  situate  in  the  dty  of  Washington  and 
described  in  the  declaration,  and  to  report  to  them  the  nature 
and  extent  of  his  title  to  the  same;  and  they  allege  that  be, 
the  defendant,  accepted  the  employment,  and  reported  to  theni 
that  the  title  of  the  possessor  of  the  promises  was  good  and 
unincumbered. 

Their  theory  as  alleged  in  the  declaration  is  that  they  pro- 
cured that  report  with  a  Tiew  to  the  making  of  a  loan,  and 
they  allege  that  upon  the  faith  and  credit  of  it  they  loaned  the 
sum  of  98,600  to  the  pretended  owner  of  the  premises,  and 
accepted  as  security  for  the  same  a  trust'deed  of  the  property, 
whereas  the  borrower  of  the  money  was  insolvent  and  had  no 
title  whatever  to  the  premises,  as  fully  and  explicitly  appears 
\)y  a  prior  deed  of  conveyance  duly  recorded. 

Process  was  duly  served,  and  the  defendant  appeared  and 
pleaded  the  general  issue,  which  was  duly  joined  by  the  plain- 
tifEs.  Continuance  followed,  and  at  the  opening  of  the  next 
term  the  parties  went  to  trial,  and  the  verdict  and  judgment 
were  in  favor  of  the  defendant.  Exceptions  were  filed  by  the 
plaintiffs,  and  they  sued  out  the  present  writ  of  error. 

Six  errors  are  assigned  in  this  court,  of  which  three  will  be 
separately  examined.  They  are  as  follows :  1.  That  the  court 
erred  in  ruling  that  some  privity  of  contract,  arising  from  an 
actual  employment  of  the  defendant  by  the  plaintifh,  is  neces* 
sary  to  enable  the  latter  to  maintain  the  action.  2.  That  the 
court  erred  in  holding  that  the  evidence- introduced  did  not 
establish  such  a  privity  of  contract  between  the  parties  as 
entitled  the  plaintiffs  to  recover.  8.  That  the  court  erred  in 
instructing  the  jury  that  upon  the  whole  evidence  the  verdict 
should  be  for  the  defendant 

Evidence  was  introduced  bj^the  plaintiffs  tending  to  prove 
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that  the  defendant  is  an  attoniej-at4aw  doing  bnsineai  in  the 
city,  and  that  he  held  himself  out  to  the  public  as  a  peison 
skilled  in  the  examination  of  titles  to  real  este(e  situated  in  the 
District  of  CSolumbia.  That  the  claimant  of  the  lot  described' 
in  the  transcript  employed  the  defendant,  in  his  professional 
character,  to  examine  his  title  to  that  lot,  and  to  report  to  him 
the  condition  of  the  same,  and  that  the  defendant,  pursuant  to 
that  employment,  reported  to  his  employer  that  his  titie  to  the 
lot  is  good  and  that  the  property  is  unincumbered,  the  report 
being  signed  by  the  defendant  and  his  son. 

It  is  not  pretended  by  the  plaintiffs  that  they  oyer  employed 
•the  defendant  to  examine  the  title  to  the  lot,  and  it  appears 
that  the  report  was  made  at  the  sole  request  of  the  claimant  of 
the  lot,  without  any  knowledge  on  the  part  of  the  defendant  as 
to  the  purpose  for  which  it  was  obtained.  All  that  is  con- 
ceded by  the  plaintiffs ;  but  they  gave  eridence  to  show  that 
the  claimant  of  the  lot  presented  the  certificate  to  certain 
brokers,  and  employed  them  to  nerotiate  a  loan  upon  the  prop- 
erty in  his  favor  for  98,500,  on  the  faith  of  that  certificate. 
Detailed. statem^t  is  given  in  the  transcript  of  the  steps  taken 
by  the  brokers  to  obtain  the  required  loan,  the  substance  of 
which  is  that  they  required  the  party  to  give  a  negotiable  note 
for  the  amount,  payable  in  one  year,  with  ten  per  cent  interest, 
and  that  he  and  his  wife  shpuld  execute  a  trust-deed  of  the  lot 
to  them  as  trustees  to  secure  the  payment  of  the  note  when, 
due. 

Preliminaries  being  arranged,  the  brokers  applied  to  the 
plaintiffs  for  the  loan  and  obtained  the  same,  giving  the  note 
and  deed  of  trust  with  the  certificate  as  security  for  the  pay* 
ment.  Before  accepting  the  papers,  the  plaintiffig,  through  their 
agent,  required  the  brokers  to  sign  the  name  of  the  borrower 
to  the  formal  application  for  the  loan,  as  esdiibited  in  the  tran- 
script, and  that  the  certificate  as  to  the  titie  should  be  continued 
to  the  date  of  the  transaction. 

Throughout,  the  negotiation  for  the  loan  was  conducted  en- 
tirely by  the  brokers  with  the  plaintiffs,  and  it  was  the  bor- 
rower who  procured  the  second  certificate  from  the  defendant, 
the  evidence  showing  that  the  defendant  never  came  in  contact 
either  with  the  plaintiffs  or  the  brokers. 
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Paymrat  of  the  note  was  not  made  at  matorify,  and  whan  ift 
was  attempted  to  aell  the  premises  under  the  trusfrdeed,  it  was 
discoyered  that  the  certificates  were  untrue,  and  that  the  grant* 
ora,  on  the  18th  of  March  prerions,  had  oonTeyed  the  premisea 
in  fee-simple,  by  deed  duly  executed  and  recorded. 

Attomey»-at>law  are  officers  of  the  court,  admitted  ar  such 
by  its  order;  but  it  is  a  mistake  to  suppose  that  they  axe  officers 
of  the  United  States,  as  they  are  neither  elected  nor  appointed 
in  the  manner  prescribed  by  the  CkmstitutiMi  for  the  election  or 
appointment  of  such  officers.  JhparU  Q-arUmd^  4  WaU.  88S, 
878. 

When  a  person  adopts  the  legal  profession,  and  assumes  to 
exercise  its  duties  in  behalf  of  another  for  hire,  he  must  be 
understood  as  promising  to  employ  a  reasonable  degree  of  care 
and  skill  in  the  performance  of  such  duties ;  and  if  injury  re- 
suits  to  the  dient  ibom  a  want  of  such  a  degree  of  reasonable 
care  and  skill,  the  attorney  may  be  held  to  respond  in  damages 
to  the  extent  of  the  injury  sustained.  Proof  of  employment 
and  the  want  of  reasonable  care  and  skill  are  prerequisites  to 
the  maintenance  of  the  action ;  but  it  must  not  be  understood 
that  an  attorney  is  liable  for  every  mistake  that  may  occur  in 
practice,  or  that  he  may  be  held  responsible  to  his  client  for 
every  error  of  judgment  in  the  conduct  of  his  client's  canae. 
Instead  of  that,  the  rule  is  that  if  he  acts  with  a  proper  degree 
of  skill,  and  with  reasonable  care  and  to  the  best  of  his  knowl- 
edge, he  will  not  be  held  responsible.  Bowman  v.  2UImaii| 
27  How.  (N.  T.)  Pr.  212,  274. 

If  he  &ils  in  any  of  these  respects  he  may,  and  sometimes 
does,  not  only  forfeit  all  claim  for  compensation,  but  may  also 
render  himself  liable  to  his  client  for  any  damage  he  may  sus- 
tain from  such  neglect.  Such  liabilities  frequently  arise,  and 
an  attorney  may  also  be  liable  to  his  client  for  the  conse* 
quences  of  his  want  of  reasonable  care  OJ^skm  in  inatters 
not  in  litigation.  Business  men  not  infreywntly  seek  legal 
advice  in  making  or  receiving  conveyances  of  rttd  property, 
and  it  is  well  settled  that  an  attorney  may  be  liable  to  his 
client  for  negligence  or  want  of  reasonable  care  and  skill  in 
examining  titles  in  such  cases,  whether  the  6rror  occurs  in 
respect  to  the  title  of  property  purchased  or  in  the  cove- 
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Hants  in  the  intbmment  of  ocmveyance,  where  the  property  is 
sold. 

Where  the  relation  of  attorney  and  client  exists  there  is  sel- 
dom any  serions  difficulty  in  determining  whether  the  client 
has  or  has  not  a  cause  of  action,  or  its  nature  and  extent  if  one 
exists.  Criterions  of  standard  character  are  established  in 
legal  decidons  by  which  every  such  controversy  may  be  deter* 
mined;  but  in  the  case  before  the  court  the  defendant  was 
never  retained  or  employed  by  the  plaintiffs,  nor  did  they  ever 
pay  him  any  thing  for  making  the  certificates,  nor  did  he  ever 
pttform  any  service  at  their  request  or  in  their  behalf. 

Neither  fraud  nor  collusion  is  alleged  or  proved ;  and  it  is 
conceded  that  the  certificates  were  made  by  the  defendant  at 
the  request  of  the  applicant  for  the  loan,  without  any  knowl- 
edge  on  the  part  of  the  defendant  what  use  was  to  be  made  of 
the  same  or  to  whom  they  were  to  be  presented.  None  of  those 
matters  are  controverted ;  but  the  plaintifb  contend  that  an 
attorney  in  such  a  case  is  liable  to  the  immediate  sufferer  for 
negligence  in  the  examination  of  such  a  title,  although  be,  the 
sufferer,  did  not  employ  the  defendant,  and  the  case  shows  that 
the  service  was  performed  for  a  third  person  without  any  knowt 
edge  that  the  certificate  was  to  be  used  to  procure  a  loan  jbom 
the  injured  party. 

Persons  acting  professionally  in  legal  formalities,  negotia- 
tions, or  proceedings  by  the  warrant  or  authority  of  their  cli- 
ents may  be  r^;arded  as  attomeys*at-law  within  the  meaning 
of  that  designaticm  as  used  in  this  country ;  and  all  such,  when 
they  undertake  to  conduct  legal  controversies  or  transactions, 
profess  themselves  to  be  reasonably  weU  acquainted  with  the 
law  and  the  rules  and  practice  of  the  courts,  and  they  are 
bound  to  exercise  in  such  proceedings  a  reasonable  degree  of 
care,  prudence,  diligence,  and  skilL  Authorities  everywhere 
support  that  proposition;  but  attorneys  do  not  profess  to 
know  all  the  law  or  to  be  incapable  of  error  or  mistake  in 
applying  it  to  the  facts  of  every  case,  as  even  the  most  skilful 
of  the  profession  would  hardly  be  able  to  come  up  to  that  stand- 
ard. Unless  the  client  is  injured  by  the  deficiencies  of  his 
attorney,  he  cannot  maintain  any  action  for  damages ;  but  if  he 
is  injured,  the  true  rule  is  that  the  attorney  is  liable  for  the 
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wanfc  of  such  aldll,  care,  and  diligence  as  men  of  the  legal  pro- 
fession commonly  possess  and  exercise  in  such  matters  of  pro- 
fessional employment 

Both  parties  concur  in  these  sa^;estions ;  but  the  defendant 
insists  that,  in  order  that  snch  a  liability  may  arise,  there  most 
be  some  privity  of  contract  between  the  parties  to  enable  the 
plaintifEs  to  maintain  the  action  ;  that  inasmnch  as  the  defend- 
ant was  neyer  retained  or  employed  by  the  plaintifb,  and  neyer 
rendered  any  serrice  at  their  request  or  in  their  behalf,  he 
cannot  be  held  liable  to  them  for  any  negligence  or  want  of 
reasonable  care,  skill,  or  diligence  in  giving  to  a  third  party 
the  certificates  in  question. 

Beyond  all  doubt,  the  general  rule  is  that  the  obligation 
of  the  attorney  is  to  his  client  and  not  to  a  third  party,  and 
unless  there  is  something  in  the  circumstances  of  this  case  to 
take  it  out  of  that  general  role,  it  seems  dear  that  the  prop- 
osition of  the  defendant  must  be  sustained.  Sh.  &  Redf. 
NegL,  sect.  215.  Conclusive  support  to  that  rule  is  found 
in  several  cases  of  high  authority.    JPUh  r.  KMy^  17  C.  B. 

1%  Argument  to  show  that  the  direct  question  was  involved 
in  that  esse  is  unnecessary,  as  the  affirmative  of  the  proposi- 
tion sufficiently  appears  in  the  head-note,  which  is  as  follows : 
That  an  attorney  is  not  liable  to  an  action  for  neglig^oe,  at 
the  suit  of  one  between  whom  and  himself  the  relation  of 
attorney  and  client  does  not  exist,  for  giving,  in  answer  to  a 
casual  inquiry,  erroneous  information  as  to  the  contents  ot 
the  deed. 

Although  the  inquiry  was  addressed  direcdy  to  the  de- 
fendant, and  the  case  shows  that  the  answer  was  given  to  the 
person  making  it,  the  court  held,  Erie,  C.  J.,  giving  the  opinion, 
that  there  was  no  relation  between  the  parties  from  which  any 
contract  could  be  implied,  nor  any  relation  between  the  parties 
from  which  any  duty  could  arise.  Mention  is  then  made  of 
the  fact  that  the  defendant  was  the  solicitor  of  the  trustees 
of  a  certain  estate,  and  that  the  plaintiff  was  a  workman  in 
the  employ  of  the  trustees,  from  which  the  court  deduced  the 
conclusion  that  the  parties  did  not  stand  in  such  a  relation  to 
each  other  as  to  make  it  any  part  of  the  duty  of  the  defendant 
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to  giye  the  plaintiff  any  professional  adrice.  His  answer  was 
entirely  erroneous ;  bat  the  court  decided  that  he  could  not  be 
held  responsible,  unless  it  could  be  shown  that  at  the  time  he 
jnade  it  he  knew  it  to  be  false. 

Sufficient  appears  even  in  that  case  alone  to  show  that  the 
ruling  of  the  subordinate  court  is  correct,  but  it  is  a  mistake 
to  suppose  that  the  proposition  is  without  other  support  than 
what  is  derived  from  the  reasons  there  assigned  for  the  con- 
clusion. Prior  to  that,  the  same  question  was  decided  by  the 
highest  court  of  the's&tne-country  in  the  same  way.  Applica- 
tion to  an  insurance  company  was  made  by  a  certain  party  for 
a  loan  of  money,  which  the  company  agreed  to  make  if  the 
party  would  insure  his  life,  and  assign  to  them  the  policy  and 
give  sureties  for  the  payment  of  interest  on  the  loan.  It  a^ 
pears  that  the  plaintifb  became  sureties  for  the  applicant,  and 
that  the  defendant,  a  law  agent  employed  by  the  principal 
who  applied  for  the  loan,  drew  up  the  papers  in  the  transaction, 
among  which,  was  one  intended  for  the  security  of  the  sureties, 
which  p^red  to  be  incomplete.  Loss  was  sustained  by  the 
sureties,  and  they  brought  suit  against  the  law  agent,  charging 
that  the  loss  was  occasioned  by  his  negligence  and  want  of 
skill  and  other  fault.  Appearance  was  entered  by  the  de- 
fendant, and  he  denied  the  alleged  employment.  Judgment 
was  rendered  for  the  plaintiffs  in  the  lower  court,  and  the 
defendant  appealed  to  the  House  of  Lords,  where  the  appeal 
was  argued  by  very  able  counsel.  Opinions  seriatim  were 
delivered  by  the  law  lords.  In  substance  and  effect.  Lord 
Campbell  said  that  he  never  had  any  doubt  of  the  unsoundness 
of  the  proposition  that  would  maintain  the  action  in  such  a 
case,  and  added,  that  there  must  be  a  privity  of  contract 
between  Ihe  parties,  which  was  not  proved  in  that  case. 
'  No  attempt  was  made  by  the  appellee  to  controvert  that 
proposition,  but  his  counsel  contended  that  the  law  of  Scotland 
was  different;  that  by  the  law  of  the  latter  country  a  law 
agent,  in  respect  of  damage  occasioned  by  his  neglects,  is  respon- 
sible to  those  who  suffer  by  his  default,  although  there  may 
not  have  subsisted  the  relation  of  principal  and  agent  between 
them.  It  was  Lord  Cranworth  who  responded  to  that  propo- 
sition, and  in  the  course  of  his  judgment  he  commented  upon 
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all  the  authorities  dted  in  support  of  the  same,  and  showed 
that  they  failed  to  establish  it. 

Emphi^tic  oonourrenoe  in  the  oonolusion  announced  by  the 
Chancellor  was  expressed  by  Lord  Wensleydale,  to  the  effect 
following:  that  **he  only  who,  by  himself  or  another  as  his 
agent,  employs  the  attorney  to  do  the  particular  act  in  which 
the  alleged  neglect  has  taken  place  can  sue  him  for  that  negleeti 
and  that  that  employment  must  be  aflKrmed  in  the  declaration 
of  the  suit  in  distinct  terms.'* 

By  the  law  of  England  the  right  of  action  depends  entirely 
upon  the  question  between  whom  the  relation  of  principal  and 
agent,  client  and  attorney,  subsists.  Nothing  more  decisive  of 
the  question  need  be  sought;  and  we  have  the  authority  of 
that  great  magistrate  to  say  that  it  is  impossible  to  support, 
by  a  single  case  in  that  country,  so  extraordinary  a  proposition 
as  that  persons  who  were  not,  by  themselves  or  their  agents, 
employers  of  law  agents  to  do  an  act,  could  have  remedy 
against  such  agents  for  the  negligent  performance  of  it. 

Speaking  to  the  same  point,  Lord  Chelmsford  said  it  is  dear 
that  this  general  proposition,  abstracted  from  the  facts  of  the 
case,  cannot  be  maintained  to  its  full  extent,  as  it  would  apply 
to  cases  where  there  is  no  privity  of  contract  between  the 
parties,  when  it  is  conceded  that  no  liability  would  arise. 
BoberUtm  v.  FUmifig,  4  Macq.  H.  of  L.  Cas.  167,  209. 

Analogous  cases  involving  the  same  principle  are  quite  nu- 
merous, a  few  of  which  only  will  be  noticed.  They  show  to  a 
demonstration  that  it  is  not  every  one  who  suffers  a  loss  from 
the  negligence  of  another  that  can  maintain  a  suit  on  such 
g^unds.  On  the  contrary,  the  limit  of  the  doctrine  relating 
to  actionable  negligence,  says  Beasley,  C.  J^  is,  that  the  per- 
son occasioning  the  loss  must  owe  a  duty,  arising  from  contract 
or  otherwise,  to  the  person  sustaining  sucL  loss.  Such  a  re- 
striction on  the  right  to  sue  for  a  want  of  care  in  the  exercise 
of  employments  or  the  transaction  of  business  is  plainly  neces- 
sary to  restrain  the  remedy  from  being  pushed  to  an  impracti- 
cable extreme.  There  would  be  no  bounds  to  actions  and 
litigious  intricacies  if  the  ill  effects  of  the  negligence  of  men 
may  be  followed  down  the  chain  of  results  to  the  final  effect. 
KM  V.  Lw€,  87  N.  J.  L.  5,  8. 
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Injinry  was  reoeiTed  by  the  driTer  of  a  mail-coaeh  whioh 
broke  down  from  defects  in  its  oonstmotion.  He  brought  suit 
against  the  constmotor  of  the  coach  who  sold  the  same  to  the 
owner  of  the  line  in  whose  employment  the  plaintiff  was  en- 
gaged when. the  accident  happened.  Held,  by  the  whole  coort, 
that  the  action  would  not  lie,  as  there  is  no  priyity  of  contract 
between  the  parties.  Unless  we  confine  the  operation  of  such 
contracts  as  this  to  the  parties  who  entered  into  them,  sai8 
Lord  Abinger,  the  most  absurd  consequences,  to  which  no  limit 
can  be  seen,  will  ensue ;  and  Baron  Alderson  remarked,  if  we 
liold  that  the  plaintiff  can  sue  in  such  a  case,  there  is  no  point 
at  which  such  actions  will  stop.  The  only  safe  rule  is  to  con- 
fine the  right  to  recover  to  those  who  enter  into  the  contract ; 
if  we  go  one  step  beyond  that,  there  is  no  reason  why  we 
should  not  go  fi%.  WinterhoUam  t.  Wriffht^  10  Mee.  &  W. 
109,  116. 

Cases  where  fraud  and  collusion  are  alleged  and  proved  con- 
stitute  exceptions  to  that  rule,  and  Parke,  B.,  very  properly 
admits,  in  the  following  case,  that  other  exceptions  to  it  exist 
which  are  as  sound  in  principle  as  the  judgments  which  estab- 
lish the  rule.    Langmeid  v.  HoUiday,  6  Exch,  Rep.  761-767. 

Examples  of  the  kind  are  given  in  that  case,  two  of  which 
deserve  to  be  noticed,  as  they  have  been  urged  in  argument  to 
disprove  the  rule ;  but  they  cannot  have  any  such  effect,  for  the 
plain  reason  that  they  stand  in  many  respects  upon  a  different 
footing.  These  cases,  say  the  court  in  that  opinion,  occur 
where  there  has  been  a  vrrong  done  to  the  person,  for  which 
he  would  have  a  right  of  action,  though  no  such  contract  had 
been  made;  and. the  court  gives  as  an  illustration  the  patient 
injured  by  improper  medicines  prepared  by  an  apothecary,  or 
one  unskilfully  treated  by  a  surgeon,  where  both  would  be 
liable  to  the  injured  party  even  if  the  father  or  friend  of  the 
patient  ccmtracted  with  the  wrong- doer.  Reported  cases  of  the 
kind  are  cited  by  the  plaintiffs,  but  it  is  obvious  that  they  have 
no  proper  application  to  the  case  before  the  court.  Peppin 
and  Wife  v.  Skeppard,  11  Price,  400 ;  GladweU  v.  SUggaR, 
5  Bing.  N.  0.  788 ;  Oeorge  v.  Skivingtan^  Law  Rep.  6  Exch.  1 ; 
Phdadaphia  ^  Beading  Baxlroad  Co.  v.  I>erby,  14  How.  463, 
484. 
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Many  judicial  decisions  in  tbis  country  besides  those  oitod 
also  adopt  tbe  same  rule  and  fully  recognize  the  same  class  of 
exceptions. 

Pharmacists  or  apothecaries  who  compound  or  sell  medicines, 
if  .iiey  carelessly  label  a  poison  as  a  harmless  medicine,  and 
send  it  so  labelled  into  the  market,  are  liable  to  all  persons 
who,  -without  fault  on  their  part,  are  injured  by  using  it  as 
such  medicine,  in  consequence  of  the  false  label ;  the  rule  being 
that  the  liability  in  such  a  case  arises  not  out  of  any  contract 
or  direct  privity  betwe^  the  wrong-doer  and  the  person  injured, 
but  out  of  the  duty  which  the  law  imposes  on  him  to  avoid  acts 
in  their  nature  dangerouE  to  the  lives  of  others.  He  is  liable, 
therefore,  thoagh  the  poisonous  drug  with  the  label  may  have 
passed  through  many  intermediate  sales  before  it  reached  the 
hands  of  the  person  injured.  Thamoi  v.  Winehe§Uf^  2  Sold. 
897,  410. 

Such  an  act  of  negligence  being  imminently  dangerous  to 
the  lives  of  others,  the  wrong-doer  is  liable  to  the  injured  party, 
whether  there  be  any  contract  between  them  or  not.  Where 
the  wrongful  act  is  not  immediately  dangerous  to  the  lives  of 
others,  the  negligent  party,  unless  he  be  a  public  agent  in  the 
performance  of  some  duty,  is  in  general  liable  only  to  the  party 
with  whom  he  oontractedi  and  on  the  ground  that  negligence 
is  a  breach  of  the  contract.  CoUii  v.  Selden^  Law  Rep.  8  C.  P. 
496. 

Builders  of  a  public  work  are  answerable  only  to  their  em- 
ployers for  any  want  of  reasonable  care  and  skill  in  executing 
their  contract,  and  they  are  not  liable  to  third  persons  for 
accidents  or  injuries  which  may  happen  to  them  from  imper- 
fections of  the  structure  after  the  same  is  completed  and  has 
been  accepted  by  the  employers.  The  Mdjfor^  fe.  of  Alhanjf  v. 
CWiZtJ,  2  N.  Y.  166, 174. 

Misfortune  to  third  persons  not  parties  to  the  contract  would 
not  be  a  natural  and  necessary  consequence  of  the  builder's  neg- 
ligence, and  such  negligence  is  not  an  act  imminently  danger* 
ous  to  human  life.    Loop  v.  Litehfielfi^  42  id.  851-868. 

So  where  the  manufacturer  of  a  steam-boiler  sold  it  to  a 
paper  company,  it  was  held  that  the  seller  was  only  liable  to 
the  purchaser  for  defective  materials,  or  for  want  of  cars  and 
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•kill  in  its  oonttnietioii,  and  if  after  deliyery  to  and  aooeptance 
by  the  parohaaer,  and  while  in  nae  by  him  an  ezplodon  oocnra 
in  oonaeqaenoe  of  aoch  defeotiye  con8traotion«  to  the  injory  of 
third  persons,  the  latter  will  haTe  no  oaose  of  action  against 
the  mannfaoturer.    Lo9€€  r.  CluU,  61  id.  494-406. 

Exactly  the  same  rale  preyails  in  the  State  of  Pennsylyania, 
independent  of  any  statutory  regulation  upon  the  sabject,  the 
Supreme  Court  <A  the  State  holding  that  the  liability  of  the 
recorder  in  such  a  case  is  to  the  party  who  asks  and  pays  for 
the  certificate,  and  not  to  his  assigns  or  alienee.  Sou$eman  t. 
CHrard  JlRthui  Bwlding  f  Loan  A$9oeiatim^  81  Pa.  St.  256. 

Satisfactory  proof  is  exhibited  that  the  t^'^fendant  was  duly 
employed  by  the  pretended  owner  of  the  lot  to  examine  his 
title  to  the  same ;  and  it  is  conceded  that  he  did  so,  or  that  his 
son  made  the  search  for  him,  and  that  he  made  and  signed  the 
certificates  in  question,  and  that  he  was  paid  for  his  services 
by  his  employer ;  nor  is  it  questioned  that  the  title  was  def ec- 
tiTC  as  alleged.  Concede  that,  and  it  follows  as  an  implication 
of  law  that  the  defendant  assumed  to  possess  the  requisite 
knowledge  and  experience  to  perform  the  stipulated  senrioe, 
and  that  he  contracted  with  his  employer  that  he  would  use 
reasonable  care  and  skill  in  the  performance  of  the  duties. 
For  a  failure  in  either  of  these  respects,  if  it  resulted  in 
damage  to  his  employe!*,  he,  .the  employer,  is  entitled  to  re* 
cover  compensation.     Chau  r.  Heaney^  70  111.  268. 

Decisions  of  the  courts  of  the  highest  authority  support  that 
proposition ;  but  the  difficulty  in  the  way  of  the  plaintifiEs  is 
that  they  never  employed  the  defendant  to  search  vhe  records, 
examine  the  title,  or  make  the  report,  and  it  clearly  appears 
that  he  never  performed  any  such  service  at  their  request  or 
in  their  behalf,  and  that  they  never  paid  him  any  thing  for  the 
service  he  did  perform  in  respect  to  ''hat  transaction ;  nor  is 
(here  any  evidence  tending  t^  show  any  privity  of  contract 
between  tbe*n  and  the  defendant,  within  the  meaning  of  the 
law  as  expounded  by  the  decisions  of  the  court. 

Every  imputation  of  frand  is  disclaimed,  and  it  is  clear  that 
the  transaction  is  not  one  immediately  dangerous  to  the  lives 
of  others.  Where  there  is  fraud  or  collusion,  the  party  will  be 
held  liable,  even  though  thlsre  is  no  privity  of  contract ;  but 
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wbere  there  is  neither  fraud  or  oonoBion  nor  priyity  of  con* 
tract,  the  party  will  not  be  held  liable,  nnleas  the  act  is  one 
imminently  dangerons  to  the  liyes  of  others,  or  is  an  act  per 
formed  in  pursuance  of  some  }egai  duty.    Lanfftidge  t.  Xe«y, 
2  Mee.  &  W.  519,  680. 

We  agree,  said  Lord  Denman,  0..  J.,  and  affirm  the  judgment, 
on  the  ground  stated  by  Parke,  B.,  that  as  there  is  frand  and 
damage  the  result  of  that  fraud,  not  from  an  act  remote  and 
consequential,  but  one  contemplated  by  the  defendant  at  the 
time  as  one  of  the  results,  the  party  guilty  of  the  fraud  is  re- 
sponsible to  the  party  injured.  Langridge  t.  Xeny,  4  Mee.  ft 
W.  887. 

Abstracts  of  titles  and  certificates  of  the  same  are  frequently 
if  not  usually  made  by  recorders,  prothonotaries,  or  clerks,  and 
in  some  States  dieir  liability  is  prescribed  and  regulated  by 
statute.    Sess.  Laws  (Pa.),  1872, 1040. 

By  that  act  those  officers  are  declared  liable  for  all  loss  or 
damage  which  may  happen  by  reason  of  any  false  or  erroneous 
certificate  of  search,  not  only  to  the  person  or  persons  to,  for, 
or  upon  whose  order  the  said  certificate  of  search  is  made  or 
given,  but  also  to  any  person  or  persons  claiming  title  through, 
from,  or  under  such  person  or  persons,  or  who  may  suffer  loss 
by  reason  of  the  making  or  giving  of  any  such  false  or  errone* 
ous  certificate.  But  it  is  unnecessary  to  enter  into  any  dis* 
cuBsion  of  such  regulations,  as  it  is  clear  that  there  are  none 
such  in  this  District  which  can  haye  any  application  in  this 
case. 

Testimony  was  introduced  at  the  trial  tending  to  show  that 
there  is  a  local  usage  in  the  District  that  the  attorney  examin* 
ing  the  title  of  such  an  applicant  for  a  loan  shall  be  considered 
as  also  acting  for  the  lender  of  the  money,  and  complaint  is 
made  that  the  court  below  did  not  submit  that  evidence  to  the. 
jury,  with  proper  instructions.  Evidence  of  usage  is  not  ad* 
missible  to  contradict  or  vary  what  is  clear  and  unambigu- 
ous, or  to  restrict  or  enlarge  what  requires  no  explanation. 
Omissions  may  be  supplied  in  some  ca»es  by  such  proof,  but  it 
cannot  prevaU  over  or  nullify  the  express  provisions  <rf  die 
contract.  So,  where  there  is  no  contract,  proof  of  usage  will 
not  make  one,  and  it  can  only  be  admitted  either  to  interpret 


Oct  1879.]  SATims  Baxk  9.  Wasd.  207 

the  meaning  of  the  language  enplojed  by  the  partiea,  or  where 
the  meaning  is  eqairooal  or  obecore.  I%amp9im  r.  Bigg%^  5 
WalL  668,  679. 

Suffice  it  to  say  these  parties  nerer  met,  and  there  was  no 
oommanication  of  any  kind  between  the  defendant  and  the 
brokers,  or  the  lenders  of  the  money.  Nodiing  of  the  kind  is 
pretended,  the  only  suggestion  in  that  direction  being  that  it 
may  be  held  that  the  applicant  for  the  loan,  when  he  employed 
the  defendant,  may  be  regarded  as  the  agent  of  the  plaintiffs. 
Such  sn^^estion  being  entirely  without  evidence  to  support  it, 
is  entirely  to  no  weight,  especially  as  it  appears  that  the  prin- 
cipal certificate  was  procured  several  days  before  any  interview 
upon  the  subject  of  the  loan  took  place  between  the  brokers 
and  the  phdntiffai 

Mb.  Chief  Justiob  Watte,  with  whom  concurred  Mb.  Jits* 
TiOB  SwATNE  and  Mb.  Justiob  Bbadlet,  dissenting. 

I  am  unable  to  agree  to  the  judgment  in  this  case.  I  think 
if  a  lawyer,  employed  to  examine  and  certify  to  the  recorded 
title  of  real  property,  gives  his  client  a  certificate  which  he 
knows  or  ought  to  know  is  to  be  used  by  the  client  in  some 
business  transaction  with  another  person  as  evidence  of  the 
facts  certified  to,  he  is  liable  to  such  other  person  relying  on 
his  certificate  for  any  loss  resulting  from  his  failure  to  find  on 
record  a  conveyance  affecting  the  title,  which,  by  the  use  of 
ordinary  professional  care  and  skill,  he  might  have  found. 
That,  as  it  seems  to  me,  is  this  case.  Ward  was  employed  by 
Chapman  to  examine  and  certify  to  the  titie  to  a  certain  lot 
in  Washington.  The  circumstances  were  such  as  ought  to  have 
satisfied  him  that  his  certificate  was  to  be  used  by  Chapman 
in  some  transaction  with  another  person  as  evidence  of  the 
facts  certified  to.  In  examining  the  records  he  overlooked  a 
deed,  in  all  respects  properly  recorded,  which  showed  on  its 
&ce  that  Chapman  had  conveyed  the  lot  away  in  fee-simple, 
and  certified  as  follows :  **Xot  65,  in  Chapman's  subdivision  of 
lots,  in  square  864.  The  titie  of  Leonard  S.  Chapman  to  the 
above  lot  is  good  and  the  property  is  unincumbered.  Wm.  H. 
Ward/'    The  National  Savings  Bank,  relying  on  this  oertifi- 
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cate  as  tnie,  loaned  Chapman  t8,600,  taking  for  aeenrity  a 
deed  of  trast  of  the  lot.  It  seems  to  me  that  imder  these  eir- 
cumstances  Ward  is  liable  to  the  bank  for  any  loss  it  may  sue- 
tain  by  reason  of  his  erroneons  certificate. 


Phillips  v.  Moobb. 

1.  A  tale  of  lands  in  Texas,  made  before  her  sepanitloB  from  Mezloo,  hj  a  dtlaeii 
to  a  non-fesident  alien,  passed  tlie  title  to  the  latter,  who  thereby  aoqnlred  a 
defeasible  estate  in  tliem,  which  he  eonld  hold  mill  deprlTed  tiiersof  If  tlis 
supreme  avthority,  npon  the  oflteial  ascertainment  of  the  laol  of  his  nonr 
leeidenoe  and  alienage,  or  vpon  tlie  denovnoement  of  a  prirate  dtiieii. 

8.  The  court  below  properly  allowed  the  plaintiff  to  iUe  in  the  case  a  new  peti- 
tion, not  differing  in  any  sobstantial  particular  fh>ra  the  original,  whidi  was 
lost,  without  his  fault 

&  The  oondudhig  dause  of  the  third  section  of  the  act  entitled  "An  Act  to 
determine  the  Jurisdiction  of  circuit  courts  of  the  United  States,  and  to  reg- 
ulate the  remoral  of  causes  from  State  courts,  and  for  other  purposes,'* 
approred  Mardi  8, 1876  (18  Sut.,  part  8^470),  does  not  repeal  the  peorlsioB 
of  tlie  BeTised  Statutes  authorising  the  court  to  tiy,  upon  the  stipulatloo  of 
parties,  issues  of  fact  without  the  interrention  of  a  Juiy. 

Ebbob  to  Hbe  Cironit  Court  of  the  United  States  for  the 
Eastern  District  of  Texas. 

This  was  an  action  by  Moore  against  Phillips  and  Hanooek 
to  reoorer  possession  of  a  tract  of  land  in  Texas.  There  was 
a  finding  and  judgment  against  the  defendants,  who  thereupon 
sued  out  this  writ  of  error. 

The  facts  are  stated  in  the  opinion  of  tiie  court 

Submitted  on  printed  arguments  by  Jfr.  IT.  P.  BaUinger 
for  the  plaintiffs  in  error,  and  by  Mr.  J>.  J).  AtdifUon  for  the 
defendant  in  error. 

Mb.  Justiob  Field  deliyered  the  opinion  of  the  court. 

This  is  aA  action  to  recover  the  possession  of  one-fourth  of 
a  league  of  land,  situated  in  the  county  of  Wharton,  in  ^he 
State  of  TexsA.  r  The  plaintiff  claims  the  land  under  a  grant 
of  the  State  of  Coahuila  and  Texas,  made  in  April,  1888,  to 
one  John  Dinsmore,  a  colonist,  under  the  contract  with  the 
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Empreaario  Stephen  Austin.  The  defendants  assert  title  to  it 
nnder  a  prerions  grant  bom  that  State,  made,  in  Angnst,  1824, 
to  one  Bartlett  SimS|  a  similar  colonist.  No  question  is  raised 
as  to  the  genuineness  or  Talidity  of  this  grant  to  Sims,  which 
was  for  one  league ;  but,  in  May,  1828,  he  sold  one-fourth  of  it, 
constituting  the  property  in  controyersy,  to  <me  Kinchen  Holli- 
man,  a  resident  and  citizen  of  Mississippi,  who  nerer  became  a 
resident  or  citizen  of  Mexico  or  Texas.  In  1888,  Dinsmore 
presented  a  petition  to  the  commissioner  of  the  State  ap- 
pointed to  distribute  lands  to  the  colonists,  and  to  issue  titles 
to  them,  in  which  he  denounced  the  tract  thus  sold  as  yacant 
land,  by  reason  of  the  non-residence  and  alienage  of  HoUiman, 
and  prayed  a  grant  of  it  to  himself.  Upon  reference  of  the 
petition  to  the  agent  of  the  empresario  and  to  the  alcalde  of 
the  ph^  the  sale  of  the  premises  to  HoUiman  and  his  i^ienage 
and  non-residence  were  officially  estabUshed,  and  their  opinion 
obtained  that  he  could  not,  under  the  laws,  retain  a  right  to  the 
tract.  The  commissioner  thereupon  declared  the  land  to  be 
yacant,  and  conceded  it  to  the  petitioner,  and  directed  that  a 
suryey  be  made  of  it,  preparatory  to  the  issue  of  the  tide. 
Such  suryey  haying  been  made,  a  fcnrmal  document,  as  eyidence 
of  the  transfer  of  the  title,  was  issued  to  the  petitioner,  by 
which  the  comnussioner,  in  the  name  of  the  State  of  Coahuila 
and  Texas,  granted  to  him  the  property  in  question.  Hie 
validity  of  this  grant  is  the  principal  question  presented  for 
our  determination. 

The  contention  of  the  defendants  is  that  the  sale  of  Sims  to 
HoUiman  was  inyaUd  by  reason  of  the  latter*s  aUenage  and 
non-residence,  and  as  a  consequence  that  the  titie  did  not  pass 
to  him,  but  remained  in  Sims,  and  the  tract  sold  was  hot  sub- 
ject to  be  regranted  as  yacatit  land. 

There  is  some  conflict  of  opinion  in  the  decisions  of  the 
Supreme  Court  of  Texas  as  to  the  effect  upon  the  tide 
of  a  sale  of  real  property  to  a  non-resident  alien.  Language 
properly  applicable  to  grants  to  aliens  under  the  colonization 
laws,  and  the  instructions  to  tho  commissioner  under  the 
contract  with  the  Empresario  Austin,  has  sometimes  been 
used  with  reference  to  sales  to  them  by  priyate  parties.  Such 
grants  to  non-resident  aliens  were  inhibited  by  positiye  st&to- 
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tory  proyirions,  and  for  fhe  olmooB  reason  I3iat  Che  object  of 
the  colonization  laws  was  to  induce  a  settlement  of  the  country 
by  the  introdaction  of  persons  who  would  cultivate  the  lancU 
and  become  permanent  residents ;  and  this  object  would  have 
been  defeated,  if  sueh  residence  and  cultiyalion  had  not  been 
essential  conditions  upon  which  the  bounty  of  the  government 
was  bestowed.  For  a  similar  reason,  an  abandonment  of  the 
country  by  the  settler,  after  receiying  his  grant,  without  pre^ 
vious  alienation  of  it,  worked  a  forfeiture  of  the  property, 
which  immediately  reverted  to  the  mass  of  the  public  domain. 
The  settler,  after  the  performance  of  certain  conditions,  could, 
however,  alienate  his  land,  subject  to  some  restrictions.  In  the 
early  cases,  particularly  in  2^  Heirs  of  HoUiman  v.  Ped>U% 
(1  Tex.  678),  an  opinion  was  expressed,  that  under  the  laws 
of  Spain,  which  remained  in  force  in  Mexico  after  her  inde- 
pendence, and  those  subsequently  enacted  by  her,  an  alien  could 
not  acquire  real  property  in  that  republic.  And  in  Clay  v. 
Clojf^  in  the  26th  of  Texas,  Ae  invalidity  of  a  sale  of  land  to  a 
non-resident  alien,  was  expressly  adjudged.  But  in  the  later 
case  of  Barrett  v.  KeUy^  in  the  Slst  of  Texas,  where  land  had 
been  sold,  in  1838,  to  citizens  of  the  United  States,  then  non- 
resident aliens,  it  was  held  that,  unless  there  was  an  adjndica^ 
tion  by  some  court  or  political  authority  upon  their  alienage, 
while  it  existed,  their  rights  were  not  devested.  The  decision 
proceeded  upon  the  ground  that  the  title  had  passed  to  tiie 
grantees,  notwithstanding  their  alienage,  though  subject  to  be 
devested  upon  an  official  determination  of  that  fact. 

According  to  this  decision,  conndered  with  reference  to  the 
general  prohibitory  language  of  the  laws  of  Menco,  respecting 
the  acquisition  of  real  property  by  aliens,  in  force  in  Texas  pre- 
vious to  the  latter's  independence,  the  rule  which  there  obtained 
may  be  stated  to  have  been  substantially  this:  that  a  non-resi- 
dent alien  could  not  acquire,  under  a  sale  by  a  dtisen,  such  an 
interest  in  land  as  to  be  able  to  hold  it  against  the  government, 
or  to  prevent  it  being  denounced  and  adjudged  to  be  vacant 
land,  subject  to  be  regranted ;  but  that  tiie  title  would  pass  out 
of  the  vendor,  so  as  to  denude  him  of  all  estate  in  the  land  and 
consequent  dominion  over  it ;  and  the  purchaser  would  take  the 
title  smd  hold  it  until,  in  some  official  way,  the  fact  of  non« 
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residence  eiicl  alienage  waa  aathoritatirely  eatabliabed^  wlien 
the  general  law  would  come  into  operation,  and  restore  the 
property  to  the  public  domain.  Certain  it  is  that,  by  the  sale, 
to  ^e  idien,  the  right  of  the  vendor  was  deemed  to  be  devested ; 
and,  so  far  as  the  present  case  is  concerned,  it  is  immaterial 
whether  the  title  be  considered  as  thereupon  at  once  Testing  in 
the  goYcmment  by  reason  of  the  attempted  transfer  of  the 
property  to  a  person  incapable  of  taking  it,  or  be  deemed  to 
pass  to  the  alien,  to  be  held  until  the  government,  upon  its  own 
motion,  or  the  denouncement  of  a  private  citizen,  should  de- 
termine to  claim  the  property.  We  are  led  to  the  latter  view 
as  the  more  reasonable  one,  and  as  being  in  harmony  with  the 
general  doctrine  obtaining  in  other  cases,  that  a  forfeiture 
incurred  is  inoperative  to  defeat  a  titie  until  the  party  author- 
ised to  enforce  it  claims  its  benefit. 

This  conclusion  is  strengthened  by  the  act  of  the  Mexican 
Congress  of  March  12, 1828,  in  relation  to  passports  and  the 
mode  of  acquiring  property  by  foreigners.  Its  sixth  article 
provides  that  foreigners,  introduced  and  established  in  the 
country  in  conformity  to  prescribed  regulations,  shall  be  pro- 
tected by  the  laws,  and  enjoy  the  same  rights  conferred  upon 
Mexicans,  with  the  exception  of  acquiring  landed  property, 
which,  by  existing  law,  unnaturalized  persons  cannot  hold. 
But  yet  the  eleventh  article  of  the  same  act  declares  that 
property  acquired  by  unnaturalized  foreigners,  in  fraud  of  the 
law,  may  be  denounced  by  any  Mexican,  to  whom  it  will  be 
adjudged  as  soon  as  such  fraud  is  proved.  It  would  thus  seem 
that,  notwithstanding  the  prohibitory  language  of  the  sixth 
article,  tide  may  pass  to  a  foreigner  not  naturalized,  though  it 
be  one  which  is  defeasible,  upon  the  denouncement  of  a  private 
citizen. 

The  Supreme  Court  of  Oalifomia,  on  the  question  as  to  the 
■validity  of  a  conveyance  of  land  in  Mexico,  by  a  private  citizen 
to  an  alien,  held,  after  a  full  and  elaborate  consideration,  that 
the  conveyance  was  not  absolutely  void,  but  that  the  grantor 
by  it  was  devested  of  the  property  which  he  had  undertaken  to 
convey,  and  the  grantee  invested  with  a  defeasible  estate  therein, 
which  he  would  hold  until  devested  by  the  supreme  authority, 
or  by  an  inqulBition  had  upon  its  denouncement.  MmrU  v. 
MatthewM^  26  CaL  456. 
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By  the  common  law,  an  alien  oannot  acquire  real  proper^ 
by  operation  of  law,  but  may  take  it  by  act  ot  the  grantor,  and 
hold  it  until  office  found ;  that  is,  until  the  bet  of  alienage  is 
authoritatively  established  by  a  public  officer,  upon  an  inquest 
held  at  the  instance  of  the  govemment.  The  proceeding  which 
contains  the  finding  of  the  fact  upon  the  inquest  of  the  officer 
is  technically  designated  in  the  books  of  law  as  **  office  found." 
It  removes  the  &ct,  upon  the  existence  of  which  the  law  devests 
the  estate  and  transfers  it  to  the  government,  from  the  region 
of  uncertainty,  and  makes  it  a  matter  of  record.  It  was  de- 
vised, according  to  the  old  law-writers,  as  an  authentic  means 
to  give  the  king  his  right  by  solemn  matter  of  record,  without 
which  he  in  general  could  neither  take  nor  part  with  any  thing; 
for  it  was  deemed  *^  a  part  of  the  liberties  of  England,  and 
greatly  for  the  safety  of  the  subject,  that  the  king  may  not 
enter  upon  or  seize  any  man's  possessions  upon  bare  surmises, 
without  the  intervention  of  a  jury.*' 

By  the  civil  law,  some  proceeding,  equivalent  in  its  substan- 
tive features,  was  also  essential  to  take  the  fact  of  alienage  from 
being  a  matter  of  mere  surmise  and  conjecture,  and  to  make  it 
a  matter  of  record.  Such  a  proceeding  was  usually  had  before 
the  local  magistrate  or  council,  and  might  be  taken  at  the 
instance  of  the  govemm*^.nt,  or  upon  the  denouncement  of  a 
private  citizen.  The  eourse  pursued  in  the  present  case  seems 
to  have  been  in  conformity  with  common  usage.  The  fact  of 
alienage  and  non-residence  was  thus  officially  established ;  it 
became  matter  of  record,  and  the  subsequent  declaration  of  the 
commissioner,  that  .the  land  was  vacant,  was  the  judgment 
which  the  law  prescribed  in  such  cases.  The  land  was  then 
subject  to  be  regranted  by  the  commissioner,  as  fully  as  though 
no  previous  grant  to  Sims  had  ever  been  made. 

It  remains  to  consider  the  objections  urged  to  the  order  of 
the  court,  allowing  a  new  petition  to  be  filed  in  place  of  the 
original,  which  was  lost,  and  to  the  trial  of  the  case  by  the 
.court,  without  the  intervention  of  a  jury.  We  do  not  consider 
either  of  these  objections  to  be  well  taken.  It  was  not  only 
proper  to  allow  the  filing  of  a  new  petition,  when  the  original 
was  lost,  and  no  copy  was  to  be  had,  but  it  would  have  been 
the  subject  of  just  complaint  had  this  allowance  been  refused 
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The  affidavit  states  that  the  loss  was  without  the  fault  of  the 
plaintifFf  and  there  is  no  pretence  that  the  fact  was  other- 
wise. The  original  petition  was  in  the  ordinary  form  in  use 
in  actions  of  trespass  to  try  the  title  to  land,  and  was  for  the 
recovery  of  one-fourth  of  a  league ;  and  there  is  no  suggestion 
that  the  new  petition  differs  from  it  in  any  substantial  par- 
ticular. 

As  to  the  trial  by  the  court»  it  is  sufficient  to  observe  that  a 
jury  was  waived  by  stipulation  of  the  parties,  filed  with  the 
clerk  under  the  act  of  Congress.  Rev.  Stat.,  sect.  649.  The  con- 
cluding clause  of  the  third  section  of  the  act  of  March  8, 1876, 
^^to  determine  the  jurisdiction  of  the.  circuit  courts  of  the 
United  States,  and  to  regulate  the  removal  of  causes  from  State 
courts,  and  for  other  purposes,'*  does  not  repeal  the  previous 
law,  authorizing  a  trial  by  the  court,  without  the  interven- 
tion of  a  jury,  upon  such  stipulation.  It  was  only  intended  to 
conserve  to  parties  in  the  cases  removed  to  the  circuit  courts 
the  same  right  of  jury  trial  which  parties  possess  in  cases 
brought  originally  in  those  courts,  not  to  prevent  the  waiver 
of  a  jury  by  consent.  The  provision  is  similar  to  the  one  in 
the  Judiciary  Act  of  1879.  18  Stat.  471 ;  Keamejf  v.  Ca$e,  12 
WaU.  281. 
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1.  The  seneral  rale  exempting  the  common  master,  whether  a  natiind  pen6n  or 
s  corpontiott,  from  Usbility  to  a  lenrsnt  for  injoriet  esnaed  bgr  the  ne^lgonoe 
of  a  feUow-eenrant  recogniied  and  considered. 

%.  To  tliat  rale  there  are  well-defined  exceptions,  one  of  which  arises  from  the 
obligation  of  the  master  not  to  expose  the  serrahts,  when  condacting  his 
hosiness,  to  perils  or  hazards  against  which  they  ma/  be  guarded  b/  proper 
diligence  upon  his  pari. 

S.  Therefore,  although  his  liability  to  them  is  not  that  of  a  guarantor  of  the 
absolute  safety  or  perfection  of  the  machinery  or  other  apparatus  prorlded 
for  their  use,  he  is  bound  to  exercise  the  care  which  the  exigency  reasonably 
lequhres  in  furnishing  sueh  as  Is  adequate  and  suitable. 
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4.  A  railroad  eompaoj  la  UaUe  when  Ua  oOom  or  agants  who  are  liiTaatcd  irlth 
a  ooDtroUing  or  mipnior  dvtjr  in  lliat  regard  are^  In  dieeharging  it,  gidltx 
of  negUgenoe,  from  whloli  Injajj  to  an  innooeiit  part>  reealti. 

6  If  the  tenraiit  <tf  each  a  oompan/  who  haa  knowledge  of  defeeta  In  mafthJnety 
giTei  notice  thereof  to  tiie  proper  oiBeeri  and  ii  promiaed  that  they  ihall 
he  remedied,  hit  tnheeqnent  nee  of  it,  in  the  well-groattded  hellef  that  H 
wH!  he  pot  in  proper  condition  witiiin  a  reaaonahie  time,  doea  not  neeewari^y, 
or  aa  mattv  of  law,  make  liim  goil^  of  oontiihntoiy  neglipnoe.  It  la  a 
qneatioo  for  the  Jury  whetlter^  in  reijing  npon  aneh  proniiee,  and  nilng  the 
maoliineiy  after  he  knew  its  defeetiTe  or  insoAolent  condition,  he  waa  in 
the  eaeroiae  of  dne  care.  The-  garden  «f  prool^  In  eueh  a  caee,  la  npon  the 
company  to  diow  contfflNitoty  negHgenoe 

Bbbob  to  the  Cirooit  Court  of  the  United  Stateg  for  the 
Weatem  Diatriet  of  Texan. 

The  facts  are  stated  in  the  opinion  of  the  oonrt. 

Submitted  on  printed  argaments  by  Mr.  Jam$$  Turner  for 
the  plaintiff  in  errori  and  by  Jlfi*.  John  O.  Brawn  lor  the  de- 
fendant in  error. 

Mb.  JusnOB  Habulk  delivered  the  opinion  of  the  court 

Plaintiffs  in  error,  the  widow  and  child  of  W.  C.  Hough, 
deceased,  seek  in  thia  action  to  recover  agunst  the  Texas  and 
Pacific  Riulway  Company  damages,  compensatory  and  exem* 
plary,  on  account  of  lus  death,  which  occurred  in  1874,  while 
he  was  in  its  employment  as  an  engineer. 

In  substance,  the  case  is  this :  — - 

The  evidence  in  behalf  of  the  plaintiffs  tended  to  show  that 
the  engine  of  which  deceased  had  charge,  coming  in  contact 
with  an  animal,  was  thrown  from  the  track,  over  an  embank- 
ment, whereby  the  wlustle,  fostened  to  the  boiler,  was  blown 
or  knocked  out,  and  from  the  opening  thus  made  hot  water 
and  steam  issued,  scalding  the  deceased  to  death ;  that  the 
engine  was  thrown  from  the  track  because  the  cow-catcher  or 
pilot  waa  defective,  and  the  whistle  blown  or  knocked  out 
because  it  was  insecurely  fastened  to  the  boiler;  that  these 
defects  w^re  owing  to  the  negUgence  of  the  company*s  master- 
mechanic,  and  of  the  foreman  of  the  round-house  at  Marshall ; 
that  to  the  former  was  committed  the  exclusive  management 
of  tiie  motive-power  of  defendant's  line,  with  full  control'  over 
all  engineers,  and  with  unrestricted  power  to  employ,  direct, 
control,  and  discharge  them  at  pleasure;  that  idl  engineen 
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were  reqtiired  to  report  for  orders  to  those  officers,  and  under 
their  directions  alone  could  engines  go  oat  npon  the  road ;  that 
dejseased  knew  of  the  defective  condition  of  the  cow-catchier 
or  pilot,  4md,  having  complained  thereof  to  both  the  master* 
mechanic  aim  foreman  of  the  round-house,  he  was  promised  a 
number  of  times  that  the  defect  should  be  remedied,  but  such 
promises  Were  not  kept ;  that  a  new  pilot  was  made,  but,  by 
reason  of  the  negligence  of  those  officers,  it  was  not  put  on  the 
engine. 

The  eyidence  in  behalf  of  the  company  conduced  to  show 
that  the  engine  was  not  defectiye  ;  that  due  care  had  been  ex* 
ercised,  as  well  in  its  purchase  as  in.  the  selection  of  the  officers 
charged  with  the  duty  of  keeping  it  in  proper  condition  $  that 
the  defective  cow-catcher  or  pilot  was  not  the  cause  of  the 
engine  being  thrown  from  the  track  ^  that  the  whistle  was  se- 
curely fastened,  and  did  not  blow  out,  but  the  cab  being  torn 
away,  the  safety-valve  was  opened,  whereby  the  deceased  was 
scalded ;  that  if  any  of  the  alleged  defects  eadsted,  it  was 
because  of  the  negligence  of  the  master-mechanic  and  the  fore- 
man of  the  round-house,  for  which  negligence  the  company 
claims  that  it  was  not  responsible. 

The  principal  question  arising  upon  the  assignments  of  error 
requires  the  consideration,  in  some  of  its  aspects,  of  the  gen- 
eral rule  exempting  the  common  master  from  liability  to  one 
servant  for  injuries  caused  by  the  negligence  of  a  fellow-ser- 
vant in  the  same  employment. 

**  The  general  rule,'*  said  Chief  Justice  Shaw,  in  FdrweU  v, 
Boston  ^  Worcester  Railway  Corporation  (4  Mete.  (Mass.)  49), 
*^  resulting  from  considerations  as  well  of  justice  as  of  policy, 
is,  that  he  who  engages  in  the  employment  of  another  for  the 
performance  of  specified  duties  and  services,  for  compensation, 
takes  upon  himself  the  natural  and  ordinary  risks  and  perils 
incident  to  the  performance  of  such  services,  and  in  legal  con- 
templation the  compensation  is  adjusted  accordingly.  And 
we  are  not  aware  of  any  principle  which  should  except  the 
perils  arising  from  the  carelessness  and  negligence  of  those  who 
are  in  the  same  employment.  These  are  perils  which  the  ser- 
vant is  as  likely  to  know,  and  against  which  he  can  as  effectually 
guard,  as  the  master.    They  are  perils  incident  to  the  service. 
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and  which  can  be  as  distinctly  foreseen  and  proyided  for  in  the 
rate  of  compensation  as  any  other**' 

To  prevent  misapprehension  as  to  the  scope  of  the  decision, 
he  deemed  it  necessary,  in  a  sabsequent  portion  of  his  opinion, 
to  add :  *'  We  are  far  from  intending  to  say  that  there  are  no 
implied  warranties  and  undertakings  arising  out  of  the  relation 
of  master  and  servant.  Whether,  for  instance,  the  employer 
would  be  rdbponsible  to  an  engineer  for  the  loss  arising  from  a 
defective  or  ill-constructed  steam-engine ;  whether  this  would 
depend  upon  an  implied  warranty  of  its  goodness  and  suffi* 
^ency,  or  upon  the  fact  of  wilful  misconduct  or  gross  negli- 
gence on  the  part  of  the  employer,  if  a  natural  person,  or  of 
the  superintendent  or  immediate  representative  and  managing 
agent,  in  case  of  an  incorporated  company, -— are  questi<ms  on 
which  we  give  no  opinion.*' 

As  to  the.  general  rule,  very  little  conflict  of  opinion  is  to  be 
found  in  the  adjudged  cases,  where  the  court  has  been  at 
liberty  to  consider  it  upon  principle,  uncontrolled  by  statutory 
regulations.  The  difficulty  has  been  in  its  practical  applica- 
tion to  the  special  circumstances  of  particular  cases.  What 
are  the  natural  and  ordinary  risks  incident  to  the  work  in 
which  the  servant  engages ;  what  are  the  perils  which,  in  legal 
contemplation,  are  presumed  to  be  adjusted  in  the  stipulated 
compensation  ;  who,  within  the  true  sense  of  the  rule,  or  upon 
grounds  of  public  policy,  are  to  be  deemed  fellow-servants  in 
the  same  common  adventure  or  undertaking,  —  are  questions 
in  reference  to  which  much  contrariety  of  opinion  exists  in  the 
courts  of  the  several  States.  Many  of  the  cases  are  very  wide 
apart  in  the  solution  of  those  questions. 

It  would  far  exceed  the  limits  to  be  observed  in  this  opinion 
to  enter  upon  an  elaborate  or  critical  review  of  the  authorities 
upon  those  several  points.  Nor  shall  we  attempt  to  lay  down 
any  general  .rule  applicable  to  all  cases  involving  the  liability  of 
the  common  employer  to  one  employ^  for  the  negligence  of  a 
co-employ6  in  the  same  service.  It  is  sufficient  to  say,  that, 
while  the  general  doctrine,  as  stated  by  Chief  Justice  Shaw,  is 
sustained  by  elementary  writers  of  high  authority,  and  by 
numerous  adjudications  of  the  American  and  English  courts, 
there  are  well-defined  exceptions,  which,  resting  as  they  clearly 
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do  upon  principles  of  jostioe,  expecUency,  and  pabUc  policy, 
liave  become  too  firmly  established  in  our  jurispradence  to  be 
now  disregarded  or  sliaken* 

One,  and  perhaps  the  most  important,  of  those  exceptions 
arises  from  the  obligation  of  the  master,  whether  a  natural 
person  or  a  corporate  body,  not  to  expose  the  servant,  when 
conducting  the  master's  business,  to  perils  or  hazards  against 
which  he  ma5r  be  guarded  by  proper  diligence  upon  the  part 
of  the  master.  To  that  end  the  master  is  bound  to  observe  all 
the  care  which  prudence  and  the  exigencies  of  the  situation 
require,  in  providing  the  servant  with  machinery  or  other  in- 
strumentalities adequately  safe  for  use  by  the  latter.  It  is 
implied  in  the  contract  between  the  parties  that  the  servant 
risks  the  dangera  which  ordinarily  attend  or  are  incident  to  the 
business  in  which  he  voluntarily  engages  for  compensation; 
among  which  is  the  carelessness  of  those,  at  least  in  the  same 
work  or  employment,,  with  whose  habits,  conduct,  and  capacity 
he  has,  in  the  course  of  his  duties,  an  opportunity  to  become 
acquainted,  and  against  whose  neglect  or  incompetency  he  may 
himself  take  such  precautions  as  his  inclination  or  judgment 
may  suggest.  But  it  is  equally  implied  in  the  same  contract 
that  the  master  shall  supply  the  physical  means  and  agencies 
for  the  conduct  of  his  business.  It  is  also  implied,  and  pub- 
lic policy  requires,  that  in  selecting  such  means  he  shall  not 
be  wanting  in  proper  care.  His  negligence  in  that  regard 
is  not  a  hazard  usually  or  necessarily  attendant  upon  the 
business.  Nor  is  it  one  which  the  servant,  in  legal  contem- 
plation, is  presumed  to  risk,  for  the  obvious  reason  that  the 
servant  who  is  to  use  the  instrumentalities  provided  by  thfi 
master  has,  ordinarily,  no  connection  with  their  purchase  in 
the  first  instance,  or  with  their  preservation  or  maintenance 
in  suitable  condition  after  they  have  been  supplied  by  the 
master. 

In  considering  what  dangers  the  servanfis  presumed  to  risk, 
the  court,  in  Raaroad  Company  v.  FoH  (17  Wall.  658,  667), 
said :  ^  But  this  presumption  cannot  arise  where  the  risk  is  not 
within  the  contract  of  service,  and  the  servant  had  no  reason  to 
believe  he  would  have  to  encounter  it.  If  it  were  otherwise, 
principals  would  be  released  from  all  obligations  to  make  rep- 
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arationB  to  an  employ^  in  a  subordinate  position  for  any  injury 
caused  by  the  wrongful  conduct  of  the  persons  placed  over  hinii 
whether  they  were  fellow-servants  in  the  same  common  service 
or  not.  Such  a  doctrine  would  be  subversive  of  all  just  ideas 
of  the  obligations  arising  oat  of  the  contract  of  service,  and 
withdraw  all  protection  from  the  subordinate  employ^  of 
railroad  corporations.  These  corporations,  instead  of  being 
required  to  conduct  their  business  so  as  not  to  endanger  life, 
would,  so  far  as  this  class  of  persons  were  concerned,  be  re- 
lieved  of  all  pecuniary  responsibility  in  case  they  failed  to  do 
it.  A  doctrine  that  leads  to  such  results  is  unsupported  by 
reason,  and  cannot  receiYC  our  sanction.'* 

A  railroad  corporation  may  be  controlled  by  oompetenti 
watchful,  and.  prudent  directors,  who  exercise  the  greatest  cau- 
tion in  the  selection  of  a  superintendent  or  general  manager, 
under  whose  superdsion  and  orders  its  affairs  and  business,  in 
all  of  its  departments,  are  conducted.  The  latter,  in  turn,  may 
observe  the  same  caution  in  the  appointment  of  subordinates  at 
the  head  of  the  several  branches  or  departments  of  the  corn- 
pany's  service.  But  the  obligation  still  remains  to  provide  and 
maintain,  in.  suitable  condition,  the  machinery  and  apparatus 
to  be  used  by  its  employes,  —  an  obligation  the  more  important, 
and  the  dcfpree  of  diligence  in  its  performance  the  greater,  in 
proportion  to  the  dangers  which  may  be  encountered.  Those, 
at  least,  in  the  organization  of  the  corporation,  who  are  in- 
vested with  controlling  or  superior  authority  in  that  regard  rep- 
resent its  legal  personality ;  their  negligence,  fix>m  which  injuiy 
results,  is  the  negligence  of  the  corporation.  The  latter  cannot, 
in  respect  of  such  matters,  interpose  between  it  and  the  ser- 
vant, who  has  been  injured,  without  fault  on  his  part,  the 
personal  responsibility  of  aa  agent  who,  in  exercising  the  mas- 
ter's authority,  has  violated  the  duty  he  owes,  as  well  to  the 
servant  as  to  the  corporation. 

To  guard  against  misapplication  of  these  principles,  we  should 
say  that  the  corporation  is  not  to  be  held  as  guaranteeing  or 
warranting  the  absolute  safety,  under  all  circumstances,  or  the 
perfection  in  all  of  its  parts,  of  the  machinery  or  apparatus 
which  may  be  provided  for  the  use  of  employ^  Its  duty  in  that 
respect  to  its  employes  is  discharged  when,  but  only  when,  its 
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agents  whose  business  it  is  to  supply  saoh  instrumentalities 
exercise  due  care  as  well  in  their  purchase  originallj,  as  in 
keeping  and  maintaining  them  in  such  condition  as  to  be  reap 
sonably  and  adequately  safe  for  use  by  employdi. 

A  leading  case  upon  the  question  before  us  is  Ford  ▼.  Fiteh' 
hurg  Railroad  Oo.^  110  Mass.  241.  That  was  an  action  by  an 
engineer  to  recorer  damages  for  injuries  caused  by  the  explosion 
of  his  enj^ne,  which  was  old  and  out  of  repair.  His  right  to 
recover  was  disputed,  upon  the  ground  that  the  want  of  repair 
of  the  engine  was  due  to  the  negligence  of  fellow-serrants  in 
the  department  of  repairs. 

But  the  court  said :  ^  The  rule  of  law  which  exempted  the 
master  from  responsibility  to  the  servant  for  injuries  reoeived 
from  the  ordinary  risks  of  his  employment,  including  the  negli- 
gence of  his  fellow-servants,  does  not  excuse  the  exercise  of 
ordinary  care  in  supplying  and  maintaining  proper  instrumen- 
talities for  the  performance  of  the  work  required.  One  who 
enters  the  employment  of  another  has  a  right  to  count  on 
this  duty,  and  is  not  required  to  assume  the  risks  of  the  maa- 
ter's  negligence  in  this  respect.  The  fact  that  it  is  a  dutf 
which  must  always  be  discharged,  when  the  employer  is  a  cor- 
poration, by  officers  and  agents,  does  not  relieve  the  corporation 
from  that  obligation.  The  agents  who  are  charged  with  the 
duty  of  supplying  safe  machinery  are  not,  in  t&e  true  sense  of 
the  rule  relied  on,  to  be  regarded  as  fellow-servants  of  those 
who  are  engaged  in  operating  it.  They  are  charged  with  the 
master's  duty  to  his  servant.  They  are  employed  in  distinct 
and  independent  departments  of  service,  and  tiiere  is  no  diffi* 
culty  in  distinguishing  them,  even  when  the  same  person 
renders  service  by  turns  in  each,  as  the  convenience  of  the 
employer  may  require.**  In  a  subsequent  portion  of  the  same 
opinion,  the  court  said :  **  The  corporation  is  equally  charge- 
able, whether  the. negligence  was  in  originally  failing  to  pro- 
vide, or  in  afterwards  failing  to  keep  its  mftchinery  in  safe 
condition.*' 

The  same  views,  substantially,  are  expressed  by  Mr.  Whar- 
ton in  his  Treatise  on  the  Law  of  Negligence.  The  author 
(sect.  211)  says:  ** The  question  is  that  of  duty;  and,  without 
making  the  unneoessaiy  and  inadequate  assumption  of  implied 
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warranfcyf  it  is  sufficient  for  the  purposes  of  justice  to  aaseit 
that  it  is  the  duty  of  an  employer  inyitiiig  employ^  to  use 
Mb  structure  and  maohmery,  to  use  proper  care  and  diligence 
to  .make  such  structure  and  machinery  fit  for  use.**  Again 
(sect  212) :  **  At  the  same  time,  we  must  remember  diat  where 
a  master  personally,  or.  through  his  representatives,  exercises 
due  care  in  the  purchase  or  construction  of  buildings  and  ma* 
chinery,  and  in  their  repair,  he  cannot  be  made  liable  for 
injuries  which  arise  from  casualties  against  which  such  care 
would  not  protect.  It  is  otherwise  if  there  be  a  laok  in 
such  care,  either  by  himself  or  his  representatiyes*  The  dufcy 
of  repairing  is  his  own ;  and,  as  we  shall  hereafter  see,  the 
better  opinion  is,  that  he  is  directly  liable  for  the  negligence  of 
agents  when  acting  in  this  respect  in  his  behalf.    If  the  master 

*  knows,  or,  in  the  exercise  of  due  care,  might  have  known,'  that 

•  •  •  his  structures  or  engines  were  insufficient,  either  at  the 
time  of  procuring  them  or  at  any  subsequent  time,  he  fails  in 
his  duty."  Still  further,  in  reference  to  the  obligation  upon 
the  master  to  supply  suitable  machinery  for  working  use  (sect» 
282  a) :  **  It  has  sometimes  been  said  that  a  corporation  Is 
obliged  to  act  always  by  serrants,  and  that  it  is  unjust  to 
impute  to  it  personal  nc^igence  in  cases  in  which  it  is  in^ 
possible  for  it  to  be  negligent  personally.  But  if  ibis  be 
true,  it  would  relieve  corporations  from  all  liability  to  sei^ 
Tants.  The  true  view  is,  -tiiuit,  stt  the  corpon^on  can  act 
only  through  superintending  officers,  the  n^ligehees  of  those 
officers,  in  respect  to  other  servants,  are  the  negligences  of  the 
corporation/' 

The  current  of  dedsions  in  Hob  country  is  in  the  same  di- 
rection, as  will  be  seen  from  an  examination  of  the  author* 
ities,  some  of  which  are  cited  in  the  note  at  the  end  of  this 
opinion. 

It  IB,  however,  insisted  that  the  defence  is  sustained  by  the 
settled  course  of  decisions  in  the  English  courts.  It  is  un«- 
doubtedly  true,  that  the  general  doctrine  of  the  immunity  of 
the  master  from  responsibility  for  injuries  received  by  his 
servant  from  a  fellowHMrvant  in  the  same  employment  has, 
in  some  cases,  been  carried  much  further  by  the  English  than 
by  the  American  courts.    But  we  cannot*  see  that,  upon  the 
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pteeiM  qnettion  we  have  been  consideriDg,  there  h  any  sub- 
stantial oonflict  between  them*  That  question  was  not,  as  is 
supposed,  inyolTed,  it  oertainlj  was  not  decided,  in  Printiey  y. 
FawUry  8  Mee*  &  W.  1.  The  decision  there  was  placed  by 
Lord  Abinger  partly  apon  the  ground  that,  in  the  **sort  of 
employment  especially  described  in  the  declaration  [transport- 
ing goods  of  the  master  by  one  serYant,  in  a  Yan,  conducted  by 
another  of  his  serYants],  •  •  •  the  plaintiff  must  haYC  known 
as  well  as  the  master,  and  probably  better,  whether  the  Yan 
was  snfficitat,  whether  it  was  OYerloaded,  and  whether  it  was 
likely  to  carry  him  safely.*'  But  OYcn  in  that  case,  although 
the  court  declared  it  was 'not  called  upon  to  decide  how  far 
knowledge  upon  the  part  of  the  master  of  rices  or  imperfec- 
tions in  the  carriage  used  by  the  serYant  injured  would  make 
him  liable,  it  was  said :  ^  He  (the  master)  is,  no  doubt,  bound 
to  proride  for  the  safety  of  the  serYant  in  the  course  of  his 
employment,  to  the  best  of  his  judgment,  information,  and 
beUef-" 

The  question  came  before  the  House  of  Lords  in  P,aUr$on  y. 
WaUaee  (1  Macq.  H.  L.  Cas.  748),  uid  again,  in  1868,  in  Bar^ 
UmMU  Coal  Co.  y.  Beid,  8  id.  266.  In  the  hurtruamed  case, 
Lord  Cranworth  said  that  it  was  a  principle,  established  by 
many  preceding  cases,  **  that  when  a  master  employs  his  ser> 
Yant  in  a  work  of  danger  he  is  bound  to  exercise  due  care  in 
Older  to  haYC  his  tackle  and  machinery  in  a  safe  and  proper 
condition,  so  as  to  protect  the  serYant  against  unnecessary 
risks.''  This  he  held  to  be  the  law  in  both  Scotland  and 
England.  At  the  same  sitting  of  the  House  of  Lords,  Bar* 
toMhill  Coal  Co.  y.  MeChtirs  (8  id.  807)  was  determined.  In 
that  case,  Lord  Chancellor  Chelmsford  deliYcred  the  principal 
opinion,  concurring  in  what  was  said  in  the  Reid  case.  After 
referring  to  the  general  doctrine  as  announced  in  PritMeff 
Y.  Fowler^  and  recognized  subsequently  in  other  cases  in  the 
English  courts,  he  said :  '^  In  the  consideration  of  these  cases 
it  did  not  become  necessary  to  define  with  any  great  precision 
what  was  meant  by  the  words  *  common  serrice '  or  *  common 
employment,'  and  perhaps  it  might  be  difficult  beforehand 
to  suggest  any  exact  definition  of  them.  It  is  neoessary«  how- 
ever, in  each  particular  case  to  ascertain  whether  the  fellow- 
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seirantB  are  fellow-laboiera  in  the  same  woik,  becanset  although 
a  servant  may  be  taken  to  have  engaged  to  encoonter  all  riakt 
which  are  incident  to  the  serrice  which  he  ondertakes,  yet  he 
cannot  be  expected  to  anticipate  those  which  may  happen  tb 
him  on  occasions  foreign  to  his  employment.  Where  senranta, 
therefore,  are  engaged  in  different  departments  of  daty,  an 
injury  committed  by  one  servant  upon  the  other,  by  oareIssa> 
ness  or  negligence  in  the  coarse  of  his  pecnliar  work,  is  not 
within  the  exception,  and  die  master^s  liability  attaches  in 
that  case  in  the  same  manner  as  if  the  injared  servant  stood 
in  no  such  relation  to  him.** 

Upon  the  same  occasion.  Lord  Brougham,  referring  to  the 
remark  of  a  Scotch  judge  to  the  effect  that  an  absolute  and 
inflexible  rule,  releasing  the  master  from  responsibility  in 
every  case  where  one  servant  is  injured  by  the  fault  of  aaotlMr, 
-was  utterly  unknown  to  the  law  of  ScoUand,  said :  **  But,  my 
lords,  it  is  utterly  unknown  to  the  laws  of  England  also.  To 
bring  the  case  within  the  exemption,  there  must  be  this  most 
material  qualification,  that  the  two  servants  shall  be  men  in 
the  same  common  employment,  and  engaged  in  the  same  com- 
mon work  under  that  employment.*'    8  id.  818. 

An  instructive  case  is  Clarke  v.  Holmei^  decided  in  1862,  in 
the  Exchequer  Chamber,  upon  appeal  from  the  Court  of  Bs- 
chequer,  7  H.  &  N.  937.  There,  the  plaintiff  was  employed 
by  the  defendant  to  oil  dangerous  machinery,  and  he  was 
injured  in  consequence  of  its  remaining  unfenced.  He  had 
complained  of  the  condition  of  the  machinery,  and  the  man* 
ager  of  the  defendant,  in  the  latter*s  presence,  promised  that 
the  fencing  should  be  restored.  In  the  course  of  the  aignmeat, 
counsel  for  the  defendant  relied  upon  PritdUjf  v.  FowUr^ 
daiming  it  to  have  decided  that  whenever  a  servant  accepts 
a  dangerous  occupation  he  most  bear  the  risk.  He  was, 
however,  interrupted  by  Cockbum,  C.  J.,  with  the  remark, 
**  That  is,  whatever  is  fairly  within  the  scope  of  the  occupation, 
including  the  negligence  of  f ellow-sonraats ;  here,  it  is  the 
negligence  of  the  master.**  Crompton,  J.,  also  said :  **  It  cannot 
be  made  part  of  the  contract,  that  the  master  shall  not  be 
liable  for  his  -own  negligence.** 

In  the  opinion  delivered  by  Cockbunii^  C.  J.,  it  was  said; 
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**  I  consider  ibe  doctrine  laid  down  by  the  Hoase  oi  Lords  in 
the  case  of  The  Bartamhitt  Cod  Co.  y.  Beid  as  the  law  of  Soot- 
land  with  reference  to  the  duty  of  a  master,  as  applicable  to 
the  law  of  England  also,  namely,  that  when  a  servant  b 
employed  on  machinery  from  the  use  of  which  danger  may 
arise,  it  is  the  duty  of  the  master  to  take  due  care,  and  to 
use  all  reasonable  means,  to  guard  against  and  prevent  any 
defects  from  which  increased  and  unnecessary  danger  may 
occur.*'  Again,  in  the  same  opinion :  *^  The  rule  I  am  laying 
down  goes  only  to  this,  that  the  danger  contemplated  on  enter- 
ing into  the  contract  shall  not  be  aggravated  by  any  omi»- 
sion  on  the  part  of  the  master  to  keep  the  machinery  in  the 
condition  in  which,  from  the  terms  of  the  contract,  or  the 
nature  of  the  employment,  the  servant  had  a  right  to  expect 
that  it  would  be  kept.'* 

Byles,  J. :  **  But  I  think  the  master  liable  on  the  broadei 
ground,  to  wit,  that  the  owner  of  dangerous  machinery  is 
bound  to  exercise  due  care  that  it  is  in  a  safe  and  proper 
condition.  •  •  •  The  master  is  neither,  on  the  one  hand,  at 
liberty  to  neglect  all  care,  nor,  on  the  other,  is  he  to  insure 
safety,  but  he  is  to  use  due  and  reasonable  care.  .  .  .  Why 
may  not  the  master  be  guilty  of  negligence  by  his  manager 
or  agent,  whose  emfdoyment  may  be  so  distinct  from  that  of 
the  injured  servant  that  they  cannot  with  propriety  be  deemed 
fellow-servants  ?  And  if  a  master's  personal  knowledge  of 
defects  in  his  machinery  be  necessary  to  his  liability,  the  more 
a  master  neglects  his  business  and  abandons  it  to  others  the  less 
will  he  be  liable." 

To  the  same  effect  is  the  recent  case  of  Murray  v.  PhilUps^ 
decided  in  1876  in  the  Exchequer  Division  of  the  High  Court 
of  Justice.    85  Law  Times  Rep.  477. 

It  is  scarcely  necessary  to  say  that  the  jury  were  not  cor- 
rectly informed  by  the  court  bdow  as  to  the  legal  principles 
governing  this  case. .  It  is  impossible  to  reconcile  the  general 
charge  or  the  specific  instructions  with  the  rules  which  we 
have  laid  down.  They  were,  taken  together,  equivalent  to  a 
peremptory  instruction  to  find  for  the  company.  The  jury  may 
have  believed,  from  the  evidence,  that  the  defects  complained 
of  constituted  the  efficient  proximate  cause  of  the  death  of  the 


224  HouoH  V.  Railway  C!o.  [Snp.  Ot 

engineer;  that  such  defects  would  not  haTo  existed  had  the 
master-mechanic  and  foreman  of  the  roand-hoose  exerdsed 
reasonable  care  and  diligence  in  the  discharge  of  their  respeo* 
tive  duties  touching  the  machinery  and  physical  appliances 
supplied  to  employ^  engaged  in  running  trains;  and  that  the 
deceased  Tvas  not  chargeable  .with  contributory  negligence: 
yet,  consistently  with  any  fair  interpretation  of  the  charge, 
and  the  specific  instructions,  they  were  precluded  from  find- 
ing a  yerdiot  against  the  company* 

One  other  questioui  arising  upon  tbe  instructions,  and  which 
has  been  discussed,  with  some  fulness,  by  counsel,  deseryes 
notice  at  our  hands.  It  is  contended  by  counsel  that  the 
engineer  was  guilty  of  such  contributory  negligence  as  to 
prevent  the  plaintiffs  from  reooyering.  The  instruction  upon 
that  branch  of  the  case  was  misleading  and  erroneous. 

The  defect  in  the  engine,  of  whiph  the  engineer  had  knowl- 
edge,  was  that  which  existed  in  the  cow-catcher  or  pilot.  It 
is  not  claimed  that  he  was *^  aware  of  the  insufficient  fastening 
of  the  whistle,  or  that  the  defect,  if  any,  in  that  respect,  was 
of  such  a  character  that  he  should  haye  become  advised  of 
it  while  using  the  engine  on  the  road.  But  he  did  have 
knowledge  of  the  defective  condition  of  the  cow-catcher  or 
pilot,  and  complained  thereof  to  both  the  master-mechanic  and 
the  foreman  of  the  round-house.  They  promised  that  it  should 
be  promptly  remedied,  and  it  may  be  that  he  continued  to  use 
the  engine  in  the  belief  that  the  defect  would  be  removed. 
The  court  below  seem  to  attach  no  consequence  to  the  com- 
plaint made  by  the  engineer,  followed,  as  it  wa^  by  explicit 
assurances  that  the  defect  should  be  remedied.  According  to 
the  instructions,  if  the  engineer  used  the  engine  with  knowl* 
edge  of  the  defect,  the  jury  should  find  for  the  company, 
although  he  may  have  been  justified  in  relying  upon  those 
assurances. 

If  the  engineer,  after  discovering  or  recognizing  the  defective 
condition  of  the  cow-catcher  or  pilot,  had  continued  to  use 
the  engine,  without  giving  notice  thereof  to  the  proper  officers 
of  the  company,  he  would  undoubtedly  have  been  guilty  of 
such  contributory  negligence  as  to  bar  a  recovery,  so  for  as 
such  defect  was  found  to  have  been  the  efficient  cause  of  the 
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death.  He  would  be  heM  in  that  case,  to  have  hiniBelf  risked 
the  dangers  which  might  resolt  from  the  use  of  the  engine  in 
such  defective  condition.  But  ^*  there  can  be  no  doubt  that, 
where  a  master  has  expressly  promised  to  repair  a  defect,  the 
servant  can  recover  for  an  injury  caused  thereby,  within  such 
a  period  of  time  after  the  promise  as  it  would  be  reasonable 
to  allow  for  its  performance,  and,  as  we  think,  for  an  injury 
suffered  within  any  period  which  would  not  preclude  all  reason- 
able expectation  that  the  promise  might  be  kept.'*  Shearman 
&  Redf.  Negligence,  sect.  96 ;  Conrag  t.  Vulean  Iran  Work$^ 
62  Mo.  86;  PaUer$on  v.  P.  ^  C.  B.  W.  Co^  76  Pa.  St.  889; 
Za  Clcdr  v.  The  First  Division  of  the  St.  Paul  ^  Pacific 
BaUroad  Co.,  20  Minn.  9;  Brabbits  t.  B.  W.  Cb.,  88  Mo. 
289.  **  If  the  servant,"  says  Mr.  Cooley,  in  his  work  on  Torts, 
659,  **  having*  a  right  to  abandon  the  servioe  because  it  is  dan- 
gerous, refrains  from  doing  so  in  consequence  of  assurances 
that  the  danger  shall  be  removed,  th^  duty  to  remove  the 
danger  is  manifcist  and  imperative,  and  the  master  is  not  in 
the  exercise  of  ordinary  care  unlchs  or  ttntil  he  makes  his 
assurances  good.  Moreover,  the  assurances  remove  all  ground 
for  the  argument  that  the  servant  by  continning  the  employ- 
ment engages  to  assume  the  risks.*' 

And  such  seems  to  be  the  rule  recognized  in  the  English 
courts.  Eolmts  v.  Worthington,  2  Fos.  &  Fin.  688 ;  Eohnm 
T.  Clarke,  6  H.  &  N.  937 ;  Clarke  v.  Eolmee,  7  id.  987.  We 
may  add,  that  it  was  for  the  jury  to  say  whether  the  defect  in 
the  cow-catcher  or  pilot  was  such  that  none  but  a  reckless, 
engineer,  utterly  careless  of  his  safety,  would  have  used  the 
engine  without  it  being  removed.  If,  under  all  the  circum- 
stances, and  in  view  of  the  promises  to  remedy  the  defect,  the 
engineer  was  not  wanting  in  due  care  in  continuing  to  use  the 
engine,  then  the  company  will  not  be  excused  for  the  omission 
to  supply  proper  machinery,  upon  the  ground  of  contributory 
negligence.  That  the  engineer  knew  of  the  alleged  defect 
was  not,  under  the  circumstances,  and  as  matter  of  law,  abso- 
lutely conclusive  of  want  of  due  cftre  on  his  part.  Ford  v. 
FitMurg  BaUroad  Co.,  110  Mass.  261 ;  Laning  y.  N.  T.  C. 
BaUroad  Co.,  49  N.  Y.  621.  In  such  a  case  as  that  here  pre- 
sented, the  burden  of  proof  to  show  eontributoiy  negligence  was 

E.  U 
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upon  the  defendant.  BaUroad  Campmiff  r.  Gladmon^  16  WalL 
401 ;  Wharton,  Negligence,  sect.  423,  and  aathoritiea  there  cited 
in  note  1 ;  Jhdianapolii  ^  St.  LauU  Railroad  Oo.  r.  S6r9t^ 
98  U.  S.  291. 

Our  attention  has  been  called  to  two  oases  determined  in 
the  Supreme  Court  of  Texas,  and  which,  it  is  niged,  sustain 
the  principles  announced  in  the  court  below.    After  a  careful 
consideration  of  those  cases,  we  are  of  opinion  that  they  do 
not  necessarily  conflict  with  the  conclusions  we  have  reached. 
Be  this  as  it  may,  the  questions  before  us,  in  the  absence  of 
statutory  regulations  by  the  State  in  which  the  cause  of  action 
arose,  dq^end  upon  principles  of  general  law,  and  in  their  de- 
termination we  are  not  required  to  follow  the  decisions  of  the 
State  courts. 
Judgment  uverud^  and  cau$e  remand^d^  mth  dir§eH(m9  to  mt 
OMide  tJis  verdict  and  award  a  new  trials  and  for  euck  other 
proeeedinge  ae  majf  he  eoneietewt  witk  tkie  opinion. 

Hon.— 78N.T.40;  40  id.  68D;  68  Id.  651;  60  Id.  617;  IS  AHen^ilO;  48Mt. 
116;  66  Id. 426;  8  Dillon, 8S1;  66  IU.402;  46  id.m;  60 Id.  176;  8AUcfi,441s 
lColdw.618;  88WU.298;  78F^8t.82;4eMo.l00;10HlMk0;a8aw7cr.4i4s 
Wluurtoo*  Nesflfenoe  (Sd  sd. ),  mcH.  lOO-aiS  sad 
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1.  Fipen  prop«f1j  bdonsinff  to  ths  fflet  of  s  oovrt  thrndd  not  be  remored  thert- 
from,  eaoept  In  csiet  of  podtlre  neceMltj.  When,  thmfoie^  an  sppeel  li 
Ukan,  no  order  for  tnuitmlttlng  encli  {Mtpen  ovght  to  be  made,  milett  the 
aetnal  Inapeotlon  of  them  aa  origfaialt  b  leqnlred  to  enable  the  appellate 
ooort  to  sIto  them  their  Jnal  and  fall  eflaet  In  tfie  determination  of  the  tnlt 

t.  Where^  on  an  appeal,  papert  hare  been  Impr^per^jr  aent  here,  the  order  of  the 
eovrt  below  will  be  doeetj  eiamhied,  to  determine  whether  thej  are  Jnclnded 
initi  terma. 

a.  Where,  hi  a  caae  inroltlns  the  infringement  and  Tnlidltj  of  lettm-pntent,  the 
Girenit  Oonrt,  on  tiie  aUowanoe  of  aa  appeal  hom  tts  final  decree,  directed 
its  derk  to  tranamit  with  the  tranacripl  *"  the  origfaial  esliibita,  patent  ccr> 
tiflcstei,  ichedQlea,  drawing!,  and  nM>dela  on  file,  along  with  and  aa  part  ol 
the  record  and  tranaerlpt,"— >  AU*,  that  certain  affldarltt  eent  here,  bat  not 
copied  Into  the  transcript,  althoni^  they  had  been  filed  aa  "  ezhlblto  "  with 
the  bill  and  the  answer  thereto^  aad  hj  consent  treated  aad  read  aa  dspoelr 
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HoM  on  Ite  beufaig  below,  eaimot  be  ooniltevd  bcrt  m  proofs  in  the  oanee^ 
M  th^  we  not  embnocd  by  the  order,  the  pnrpoee  of  which  wm  to  tend 
what  bad  been  cbMUtftf  below,  m  oontradietingQished  from  what  had  been 
rmd, 
4.  Allowing,  under  a  bfll  of  reriew,  the  Introduction  of  newlj  dlacoTered  oTldence 
to  proTe  fade  fai  Ime  on  the  former  hearing  rette  In  the  eonnd  discretion 
of  the  court,  to  be  ezcreloed  caatlons^jr  and  eparingly,  and  onlj  nnder  cfav 
cmo^tanoei  which  render  it  indispeneable  to  the  merits  end  Jostice  of  the 
cause. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 

District  of  Kansas. 
The  facts  are  stated  in  the  opinion  of  the  ooart 
The  case  was  argued  for  the  appellant  by  Mr.  Charles  S, 

Whitman^  and  for  the  appellee  by  Mr.  Matt.  H.  Carpenter. 

Mb.  Chubp  JusTioa  Waits  delivered  the  opinion  of  the 
court. 

Samuel  F.  Craig,  the  appellant,  on  the  2d  of  February,  1872, 
filed  in  the  Circuit  Court  a  bill  in  equity  against  Jacob  Smith  and 
George  D.  Hale,  to  enjoin  them  from  using  an  improved  well- 
tube,  for  which  he  claimed  to  have  letters-patent  from  the  United 
States  bearing  date  June  11,  1867.  They  answered,  attacking 
the  validity  of  the  letters-patent :  1,  Because  the  patented  inven- 
tion had  been  described  in  a  certain  printed  publication  publicly 
circulated  and  distributed  prior  to  his  supposed  invention ;  2, 
because  it  had  been  anticipated  by  certain  other  persons  whoae 
names  and  places  of  residence  were  given ;  and,  8,  because  it 
had  been  in  public  use  more  than  two  years  before  the  date  of 
the  alleged  letters-patent.  A  replication  to  this  answer  was 
filed,  and  proofe  were  taken.  The  cause  was  heard  June  5, 
1878,  and  a  decree  entered  sustaining  the  letters-patent,  award- 
ing an  injunction,  and  ordering  a  reference  to  a  master  to  take 
an  account  of  profits.  The  master  made  his  report  Dec.  12, 
1878,  and  on  the  same  day  leave  to  file  a  petition  for  rehearing 
within  forty  days  was  granted  the  defendants.  This  petition 
was  filed  Jan.  21, 1874,  and  set  forth  that  since  the  hearing 
the  defendants  had  discovered  evidence  of  new  and  substantive 
&ct8  which  they  had  not  been  able  to  discover  before,  and 
which  they  were  advised  and  believed  were  material  and  perti- 
nent to  the  issues.  This  new  matter  was :  1,  Lettera-patent 
issued  by  the  United  States  to  Charles  Batcheller,  of  Keene, 
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New  Hampshire,  as  early  as  Dec.  12,  1865,  for  an  ioTention 
alleged  to  be  substantially  like  that  of  Oraig;  and,  2,  an  exten- 
siye  prior  knowledge  and  use  during  the  years  1865  and  1866, 
in  various  places  throughout  the  United  States,  of  well-tubes 
in  all  material  respects  like  that  in  dispute.  The  names  and 
places  of  residence  of  twenty-five  periM>ns  who  had  this  prior 
knowledge  of  the  thing  patented,  and  who  knew  of  its  prior 
use,  were  given,  and  iu  addition  affidavits  of  each  one  of  tiiese 
persons,  showing  what  vhey  knew  and  had  seen,  were  attached 
to  the  petition  as  exhibits. 

The  petition  further  stated  that  the  defendants  were  general 
hardware  dealers  at  Topeka,  Kansas,  and  in  the  course  of  their 
business  sold  the  weil-tobes  claimed  to  be  an  infringement  of 
Craig's  lettors^tent ;  that  when  the  suit  was  commenced  they 
employed  counsel,  naming  him  to  conduct  their  defence ;  thati 
as  they  believed,  he  used  due  diligence  in  procuring  evidence, 
but  that  notwithstanding  his  and  their  efforts  they  never  really 
obtained  any  available  dew  to  the  facts  until  after  the  former 
hearing ;  that  the  patent  to  Batoheller  was  not  found  until 
September,  1878,  and  it  was  af  tor  that  date  when  they  actually 
ascertained  that  they  could  prove  by  the  persons  named  the 
facts  set  out  in  the  affidavits  made  exhibits ;  **  that  since  the 
commencement  of  the  auit,  through  all  such  likely  sources  as 
they  could  discover  or  were  informed  of,  the  said  defendants 
have  made  persistent  inquiry  and  search  after  the  &cts  mat^ 
rial  and  pertinent  to  the  issues  in  sud  cause,  but  owing  to  the 
often  uncertain  character  of  their  information,  tiie  scattered 
situation  of  the  sources  of  information,  and,  withal,  the  delay 
and  obstecles,  not  easily  surmounted,  which  were  necessarily 
attendant  upon  such  inquiry  and  search,  they  wholly  failed  to 
discover  any  of  the  evidence  herewith  exhibited  until  long  after 
the  submission,  hearing,  and  decree  in  said  cause  as  aforesaid.** 
Attoched  to  the  petition  as  an  exhibit  was  an  affidavit  of  the 
counsel  showing  his  diligence  in  the  premises.  The  petition 
was  sworn  to  by  one  of  the  defendants. 

On  the  24th  of  January,  1874,  a  supplemental  petition  was 
filed,  setting  forth  a  considerable  number  of  rejected  applica- 
tions for  letters-patent  for  improvements  in  well-tubes,  which, 
it  was  claimed,  described  the  complainant^s  patented  invention. 
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All  the  several  applioations  were  attached  to  the  supplemental 
petition  as  exhibits.  On  the  18th  of  February,  1874,  Craig 
asked  and  obtained  leave  until  April  1,  for  the  filing  of  oounter- 
affidavits,  and  the  defendants  were  allowed  until  May  1,  for 
such  further  steps  on  their  part  as  they  should  be  advised  were 
necessary. 

To  the  petition  and  supplement  Craig,  on  the  27th  of  April, 
filed  his  answer,  insisting  that  the  newly  discovered  matter  was 
wholly  inadmissible,  in  fact  and  in  law,  for  the  purpose  of 
obtaining  a  rehearing,  because  it  had  all  existed  before  the 
former  hearing,  and  no  sufficient  reason  was  shown  for  the 
omission  to  procure  it,  and  because  it  was  cumulative  only. 
He  then  denied  that  the  patent  to  Batcheller  anticipated  his 
invention,  and  denied  that  the  several  persons  named  ever  saw 
in  use  well-tubes  like  his  before  his  letters-patent  were  granted. 
He  then  took  up  the  several  affidavits  filed  with  the  petition 
as  exhibits,  and  gave  his  reasons  in  each  case  why  they  did 
not  sustain  the  claims  of  the  defendants*  In  addition  to  this, 
he  produced  a  large  number  of  counter-affidavits,  which  he 
attached  and  made  exhibits  to  his  answer. 

On  the  9th  of  June,  the  defendants  filed  a  replication  to  thr 
answer  of  Craig,  and  on  the  same  day  the  following  order  wae 
entered  on  the  journal  of  the  court :  — 

^  This  cause  coming  to  be  further  heard  on  a  petition  of  the 
defendants  for  a  rehearing,  and  it  appearing  that  the  decree 
had  been  enrolled  before  the  said  petition  for  a  rehearing  was 
filed  in  this  court,  it  is  ordered  by  the  court,  the  parties  con-, 
senting,  that  the  petition  for  rehearing  stand  as  and  for  a  bill 
of  review,  and  that  the  answer  to  said  petition  stand  as  an 
answer  to  said  bill  of  review,  and  that  the  replication  stand  as 
a  replication  to  the  said  answer.  It  is  further  ordered  by  the* 
court,  upon  the  consent  of  the  parties  hereto,  that  the  affidavits 
taken  by  the  parties  and  filed  herein  stand  and  be  treated  as 
depositions,  and  as  such  be  read  on  the  hearing.  And  the 
said  cause  being  submitted  by  the  parties  to  the  court  on  the 
original  bill,  answer,  and  replication,  and  the  bill  ol  review, 
answer,  and  replication  thereto,  and  the  proofs,  exhibits,  and 
drawings  exhibited  from  the  Patent  Office,  and  models  filed  in 
the  case,  as  well  those  used  on  the  original  bill,  answer,  and 
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replication  as  thoae  taken  and  filed  with  the  bill  of  reyiew, 
answer,  and  reply,  was  taken  under  adTisement.*' 

At  the  next  term,  the  bill  of  renew  was  sustained,  the  origi- 
nal decree  reversed,  and  the  biU  of  the  complainant  dismissed 
with  costs.  At  the  same  term,  an  appeal  by  Craig  from  this 
decree  was  allowed,  and  the  following  order  made :  — 

^  And  it  is  ordered  by  the  court  that  the  dark  of  this  CNMirt 
transmit  to  the  Supreme  Court  of  the  United  States  the  origi- 
nal exhibits,  patent  certificates,  schedules,  drawings,  and  modeb 
on  file,  along  with  and  as  part  of  the  record  and  transcript  in  this 
cause.*' 

In  making  up  the  transcript  of  the  record  the  derk  below 
omitted  all  the  affidavits  filed  with  the  bill  of  review  and 
answer  thereto,  and  sent  up  the  originals.  In  printing  the 
record  for  the  use  of  the  court  those  affidavits  were  omitted, 
and  the  courtibclining  to  aUow  them  to  be  used  at  ihe  hear^ 
ing  on  that  account,  the  appellant  moved  that  they  be  printed, 
and  the  hearing  suspended  until  that  could  be  done. 

It  is  necessary  to  determine  at  the  oaiset  whether  the  affida- 
vits which  were  attached  as  exhibits  to  the  bill  of  review  and 
the  answer  thereto,  and  brought  here  as  original  papers  and 
not  copied  into  the  transcript,  will  be  considered  as  part  of  the 
proofs  in  the  case. 

In  the  act  of  1803  (2  Stat.  244),  which  first  authorized 
appeals  to  this  court  in  *^  cases  of  equity,  of  admiralty  and  mari» 
time  jurisdiction,  and  of  prize  or  no  prize,**  it  was  provided 
^Hhat,  upon  such  appeal,  a  transcript  of  the  libel,  bill,  answer, 
depositions,  and  all  other  proceedings  of  what  kind  soever  in 
the  cause,  diall  be  transmitted  to  the  said  Supreme  Court ;  and 
that  no  new  evidence  shall  be  received  in  the  said  court,  on  the 
hearing  of  such  appeal,  except  in  admiralty  and  prize  causes.** 
Under  this  statute  it  was  held,  in  the  case  of  The  JBUineur 
(1  Wheat.  489),  that,  where  an  inspection  of  original  docu- 
ments was  material  to  the  decision  of  a  prize  cause,  this  court 
would  order  the  original  paper  to  be  sent  up  from  the  coutt 
below.  This  decision  was  made  in  1816,  and  the  next  year 
the  following  rule  was  promulgated  (2  Wheat.  viL)  :  ^  When- 
ever it  shall  be  necessary  or  proper,  in  the  opinion  of  the  pt^ 
siding  judge  in  any  circuit  court,  or  district  court  exercising 
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circait  court  joriadiotion,  that  original  papen  of  any  kind 
should  be  inspected  in  the  Supreme  Court  on  i^peal,  such  pre* 
siding  judge  may  make  such  rule  or  order  for  the  safe-keeping, 
transporting,  and  return  of  such  original  papers  ae  to  him  may 
seem  proper,  and  this  court  will  receive  and  consider  such  origi- 
nal papers  in  connection  with  the  transcript  of  the  proceedings.** 
This  rule,  with  some  slight  modifications,  not  at  all  important 
to  the  present  inquiry,  is  still  in  force  as  par.  4,  rule  8.  In 
1828,  the  following  rule  was  adopted  (8  Wheat,  yi.) :  <'  No 
cause  will  hereafter  be  heard  until  a  complete  record  shall  be 
filed,  containing  in  itself,  without  references  aliunde^  all  the 
papers,  exhibits,  depositions,  and  other  proceedings  which  are 
necessary  to  the  hearing  in  this  court.*'  This  rule  is  still  im 
force  as  par.  8,  rule  8.  The  statute  law  regulating  this  subjeefc 
remained  unchanged  until  1864,  when  the  ^^act  to  regulate 
prize  proceedings  and  the  distribution  of  prize-money,  and  for 
other  purposes  "  (18  Stat.  806),  was  passed.  Sect  18  of  that 
act  provided  for  appeals  in  prize  causes  direct  fnxn  the  district 
courts,  and  for  the  transfer,  on  proper  application,  of  causee 
then  pending  in  the  circuit  courts  to  the  Supreme  Court. 
Then  followed  this  language :  — 

**  All  appeals  to  the  Supreme  Court  fix>m  the  dreidt  Courti  in 
prize  causes,  how  remaining  therein,  shall  be  claimed  and  allowed 
in  the  same  manner  as  in  eases  of  appeal  firom  the  District  Gout  to 
the  Supreme  CoorU  In  any  case  of  appeal  or  transfer  the  court 
below,  or  the  appellate  court,  may  order  any  original  docnment  or 
other  evidence  to  be  sent  up,  in  addition  to  the  copy  of  the  record, 
or  in  lieu  of  a  copy  of  a  part  thereof** 

From  this  it  is  clear  to  our  minds  that  it  was  the  intention 
of  Congress  to  confine  its  legislation  on  this  subject  to  prize 
causes,  leaving  the  rules  of  court  alone  in  force  as  to  other 
cases ;  but  in  the  revision  of  this  statute  this  special  provision 
of  the  act  of  1864  was  reproduced  in  sect  698,  which  is  as  fol- 
lows;— 

^'Upon  the  appeal  of  any  cause  in  equity,  or  of  admiralty  and 
maritime  jurisdiction,  or  of  prize  or  no  prize,  a  transcript  of  the 
record,  as  directed  by  law  to  be  made,  and  copies  of  the  precis,  and 
of  such  entries  and  papers  on  file  as  may  be  necessary  on  the  hear- 
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ing  of  the  appeal,  shall  be  transmitted  to  the  Sapreme  Court: 
JPr<nr'M^  that  either  the  oonrt  below  or  the  Sapreme  Court  auiy 
order  anj  origioal  docament  or  other  evidence  to  be  sent  ap,  in 
addition  to  the  oopy  of  the  record,  or  in  lieii  of  a  copy  of  a  part 
thereof.  And  on  such  appeals  no  new  evidence  shall  be 
in  the  Sapreme  Court,  exoept  in  admiral^  and  prise 


Constraing  ihis  statute  in  the  light  of  those  from  whieh  it 
was  taken,  and  the  practioe  that  had  prevailed  in  the  ooorts, 
which  it  was  undoubtedly  intended  to  confirm,  we  think  the 
power  of  the  courts  below,  and  of  this  court,  over  the  transmit 
aion  of  original  papers  to  this  court  on  appeal,  is,  and  should 
be,  confined  to  such  as  require  actual  inspection  as  originals 
in  order  to  give  them  their  full  effect  in  the  determination  of 
the  suit.  We  will  not  undertake  to  control  the  discretion  of 
the  courts  below  in  sending  up  papers  which,  in  their  judg- 
ment, require  inspection ;  but  where  papers  come  up  that  ought 
not  to  be  sent,  we  will  lodk  closely  to  the  language  of  the 
order  below  to  see  whether  they  are  included  within  its  pro- 
Tisions. 

Here  the  papers  which  have  come  up  are  what  were  used 
below  as  ordinary  depositions,  and  there  oertainly  appears  to 
be  no  good  reason  why  they  should  not  be  copied  into  the  tran- 
script. No  complaint  was  made  of  their  authenticity,  and,  so 
far  as  ai^  representations  hare  been  made  to  ns^  there  can  be  no 
possible  necessity  for  their  inspection.  The  order  of  the  oourt 
was  for  the  transmission  of  **  the  original  exhibits,  patent  cer- 
tificates, schedules,  drawings,  and  models  on  file,  along  with 
and  as  part  of  the  record  and  transcript.'*  It  is  true  that  the 
affidavits  were  attached  as  exhibits  to  the-  bill  of  review  and 
answer,  but  we  think  the  term  ^  exhibit "  was  not  used  in  that 
sense  in  the  order.  The  evident  purpose  of  the  court  was  not 
to  send  here  the  original  of  what  was  to  be  read  simply,  but  of 
what  was  to  be  looked  at  for  the  impression  it  was  to  produce. 
They  ordered  up  what  had  been  eaMbUed  below  as  oontradia- 
tingmshed  from  what  had  been  read.  In  that  sense,  the  order 
conforms  to  what  has  always  been  the  practice,  from  which  we 
are  not  inclined  to  depart.  Prudence  requires  that  papers 
which  properly  belong  on  the  files  of  a  court  should  never  be 
remoyed,  except  in  cases  of  positive  necessity*  and  any 
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wliicih  bas  an  opposite  tendency  should  be  promptly  disooaraged 
here  and  elsewhere. 

For  these  reasons,  we  hold  that  the  original  affidavits  which 
haye  been  sent  up  by  the  derk  below  are  no  part  of  the  tran- 
script in  the  caose,  and  that  the  clerk  of  this  court  was  right  in 
not  haying  them  printed.  The  motion  to  print  them  now  is  also 
oyermled,  because,  if  printed,  they  cannot  be  considered  by  us 
a  part  of  the  proof.  This  being  so,  we  must,  under  the  under- 
standing by  which  the  hearing  was  permitted  to  go  on,  consider 
the  case  ae  it  was  argued ;  that  is  to  say,  as  upon  a  demurrer  to 
the  bill  of  reyiew,  or  more  properly,  perhaps,  as  if  the  allega- 
tions made  in  tiie  bill  of  reyiew  had  been  established  by  the 
eyidence.  In  this  condition  of  the  case  we  may  lay  aside  all 
the  allegations  in  respect  to  the  prior  undiscoyered  patent  issued 
to  Batcheller,  and  all  the  newly  discoyered  applications  for 
patents  on  file  in  the  Patent  Office,  rejected  for  want  of  patent- 
ability or  otherwise.  There  is  still  left  all  that  relates  to  ther 
newly  discoyered  eyidence  of  the  prior  knowledge  and  use  of 
machines  like  that  patented.  The  ayerments  as  to  this  are 
full  and  complete,  and  notice  of  the  names  and  places  of  resi- 
dence of  the  persons  aUeged  to  haye  had  such  knowledge  and 
to  haye  seen  the  use  is  giyen  with  sufficient  particularity. 
If  the  ayerments  in  this  respect  were  true,  and  the  newly 
discoyered  eyidence  was  such  as  could  be  made  ayailable  by 
bill  of  reyiew,  there  can  be  no  doubt  that  the  original  decree 
was  wrong. 

It  is  contended,  howeyer,  that  the  eyidence  could  not  be  usect' 
because  it  related  to  matters  which  existed  at  and  prior  to  the 
former  hearing,  and  by  the  use  of  proper  diligence  it  might  have 
been  found  and  produced  at  that  time,  and  also  because  the 
eyidence  was  cumnlatiye  only.  The  bill  ayers  that  due  dili 
gence  was  used  to  find  the  eyidence,  but  without  success.  Tbis 
is  one  of  the  facts  which,  for  the  purposes  of  this  hearing,  we 
are  to  consider  as  proyed  by  the  eyidence  submitted  below,  but 
not  sent  here. 

There  is  no  uniyersal  or  absolute  rule  which  prohibits  the 
courts  from  allowing  the  introduction  of  newly  discovered  eyi- 
dence under  a  bill  of  review  to  prove  facts  which  were  in  issue 
on  the  former  hearing.    ^  But  Uie  allowance  of  it  is  not  a  mat- 
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ter  of  right  in  the  party,  bat  of  aound  discretion  in  the  co«r^ 
to  be  exercised  caatioasly  and  sparingly,  imd  only  nnder  cir- 
camstances  which  demonstrate  it  t6  be  indispensable  to  the 
merits  and  jostice  of  th^  caase/'  Sach  was  the  langaage  of 
Mr.  Justice  Story,  in  Wood  y.  Ulann  (2  Samn.  884),  and  he 
states  the  rale  none  too  strongly.  In  the  absence  of  the  evi- 
dence produced  below,  we  are  to  presome  that  this  caae  was 
brought  within  this  requirement.  In  the  original  answer,  a 
prior  invention  of  one  Young  was  set  up,  which,  it  was  said, 
was  like  that  of  Craig,. and  the  public  use  of  this  machine  with 
the  consent  and  allowance  of  Young  in  Mobile  and  Memphis. 
The  new  matter  alleged  in  the  bill  of  review  relates  to  other 
machines  used  in  other  places.  In  legal  effect,  the  bill  of 
review  gave  new  notice  of  prior  knowledge  and  use  by  differ^ 
ent  persons  and  in  different  places  from  those  set  out  in  the 
answer.  That  a  proper  case  was  made  for  the  admission  of  the 
evidence  may  fairly  be  inferred  from  the  &ct  that,  without  sub- 
mitting that  question  to  the  court,  all  parties  went  to  a  hearing, 
by  consent,  upon  the  merits  of  the  case  as  presented  under  the 
original  bill  and  the  bill  of  review. 

It  is  also  contended  that,  even  though  the  review  was  right, 
it  was  wrong  to  dismiss  the  original  bill  on  the  first  h^^Wng, 
and  without  an  answer  on  file  giving  notice  of  the.  new  matter  i 
that  is  to  say,  of  the  names  and  places  of  residence  ot  the  pei^ 
sons  alleged  to  have  been  discovered,  who  had  knowledge  of 
the  prior  invention  and  prior  use,  as  required  by  sect.  4920  of 
the  Bevised  Statutes.  It  is  a  sufficient  answer  to  tiiis  to  say 
that  the  cause  was  submitted  by  the  parties  **  on  the  original 
bill,  answer,  and  replication,  and  the  bill  of  review,  answer, 
and  replication  thereto,  and  the  proofa,  ...  as  well  those  used 
on  the  original  bill,  answer,  and  replication,  as  those  taken  and 
filed  with  the  bill  of  review,  answer,  and  reply.''  This  was 
clearly  a  submission  of  the  whole  case  on  the  merits  after  a 
review  granted.  The  bill  of  review  contained  all  the  notice 
to  Oraig  that  he  could  demand,  and  as  it  was  filed  more  than 
thirty  days  before  the  final  submission  of  ^e  cause,  all  the  n^ 
quirements  of  sect  4920,  Bev.  Stat,  were  substantially  com- 
plied with. 

Jhet$4€ffirmed. 
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UnrxD  Statu  v.  PESBXicijr. 

1.  An  JnSkn,  wliOM  pgupw^y  wffhin  th«  Ihdiaa  ooimtiy  li  ftote  I17  ft  utgrp^ 
b  not  tntitM  to  aqj  pajowBt  thtrtfor  out  of  tbo  trcMOij  of  tbo  TJnitod 
Statot. 

%  Tho  kgidation  tonehlng  tfao  liabiUtj  of  tlio  United  StotM  for  tbo  prapor^  of 
friend^  iDdloni  which  It  taken,  i^Jnied,  or  deetrojed,  mmrined 

Afpxal  from  the  Court  of  Claims. 

The  fitcts  are  stated  in  the  opinion  of  the  oonrt. 

Mr.  AM9iikmt  AUameif- General  Smith  for  the  United  States. 
Mr.  Robert  3.  Davii^  contra. 

Mb.  CSHDor  JtrsTiOB  Waixb  deliyered  the  opinion  of  the 
oonrt. 

This  soit  was  brought  to  enforce  an  alleged  liabilitj  of  the 
United  States,  under  sects.  2164  and  2166  of  the  BeviMd 
Statutes,  to  pay  the  Talue  of  twenty-three  head  of  beef  cattle, 
stolen  from  the  claimant,  a  friendly  Indian,  within  the  Indian 
oountry. 

These  seotioiis  ate  as  follows :  -« 

^SxoT.  2164.  Whenever,  in  the  commission,  by  a  white  per- 
son, of  any  crime,  offence,  or  misdemeanor  within  the  Indian  coun- 
try,  the  property  of  any  friendly  Indian  is  taken,  injured,  or 
destroyed,  and  a  oonTiction  is  had  for  such  crime,  oflbnce,  or 
misdemesnor,  the  person  so  convicted  shall  be  sentenced  to  pay 
to  such  friendly  Indian  to  whom  the  property  may  belong,  or 
whose  person  may  be  injured,  a  sum  equal  to  twice  the  just  value, 
of  the  property  so  taken,  injured,  or  destroyed. 

**  Sbot.  2166.  If  such  offender  shall  be  unable  to  pay  a  sum  at 
least  equal  to  the  just  value  or  amount,  whatever  such  payment  shall 
&11  short  of  the  same  shall  be  paid  out  of  the  treasury  of  the  United 
States.  If  such  offender  cannot  be  apprehended  and  brought  to 
trial,  the  amount  of  such  property  shall  be  paid  out  of  the  treasury. 
But  no  Indian  shall  be  entitled  to  any  payment  out  of  the  treasury 
of  the  United  States,  for  any  such  property,  if  he,  or  any  of  the 
nation  to  which  he  belongs,  have  sought  private  revenge,  or  have 
attempted  to  obtain  satisfaction  by  any  force  or  violence.** 

This  is  a  substantial  reproduction  of  sect.  16  of  the  act 
entitled  **An  Act  to  r^;ulate  trade  and  intercourse  with  the 
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Indian  tribes,  and  to  preserve  peace  on  the  frontiers,**  approTed 
June  80,  1834  (4  Stat.  781),  and  which  continaedin  forjoe 
until  the  Revised  Statutes  went  into  effect. 

The  facts  are  briefly  thesfs. :  On '  the  18th  of  December, 
1874,  Henry  Carter,  a  negro,  and  not  an  Indian,  and  John 
Conner,  a  white  man,  stole  from  the  claimant,  a  friendly  Creek 
Indian,  in  the  Indian  country,  the  cattle  sued  for.  At  the 
May  Term,  1876,  of  the  District  Court  of  the  United  States 
for  the  Western  District  of  Ai-kansas,  both  Carter  and  Con- 
ner were  indicted  for  the  larceny.  Afterwards,  a  nolle  prouqui 
was  entered  as  to  Conner,  and  he  was  dischai^ied ;  but  Carter 
was  tried,  found  g^iltyt  and  sentenced  to  pay  to  the  claimant 
double  the  value  of  the  cattle  stolen,  and  be  imprisoned  in  the 
penitentiary.  He  being  unable  to  pay  the  judgment,  this  suit 
was  brought  The  Court  of  Claims  was  divided  on  the  ques* 
tion  whether  the  United  States  were  liable  in  such  a  case  for  a 
theft  committed  by  a  n^ro,  and,  in  order  to  allow  an  appeal, 
gave  judgment  pro  forma  for  the  claimant.  Flrom  this  judg- 
ment the  United  States  appealed. 

The  single  question  we  have  to  consider  is,  wfaiether  the 
United  States  are  liable  under  the  statute  to  the  claimant, 
since  the  only  offender  who  has  been  convicted  and  sentenced 
to  pay  for  the  property  stolen  was  a  negro,  and  not  a  white 
person.  The  term  **  white  person,*'  in  the  Revised  Statutes, 
must  be  given  the  same  meaning  it  had  in  the  original  act  of 
1884.  Congress  has  nowhere  manifested  an  intention  of  using 
it  in  a  different  sense.  While  the  negro,  under  the  operation 
of  the  constitutional  amendments,  has*  been  endowed  with  cer- 
tain civil  and  political  rights  which  he  did  not  have  in  1884, 
he  is  no  more,  in  fact,  a  white  person  now  than  he  was  then. 
He  is  a  citizen  of  the  United  States,  and  free.  No  State  can 
abridge  his  privileges  and  immunities  as  a  citizen,  or  deny  him 
the  equal  protecti(jn  of  the  laws ;'  but  his  race  and  color  are  the 
same,  and  he  is  no  more  included  now  within  the  descriptive  - 
term  of  a  white  person,  than  he  always  has  been.  If,  then, 
this  terra  was  used  in  the  act  of  1884  to  exclude  the  liability 
of  the  United  States,  for  the  depredations  of  the  negroes  in  the 
Indian  country,  it  must  be  considered  as  having  been  so  used 
in  the  Revised  Statutes.    There  may  be  no  good  reason  for 
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restricting  any  longer  this  liability  to  aets  of  whites ;  but  until 
Congress  sees  fit  to  change  the  statute  in  this  particular,  the 
courts  are  not  at  liberty  to  disregard  the  la^  as  it  is  left  to 
stand.  The  question  is  not  as  to  the  effect  of  the  constitu- 
tional amendments  on  an  existing  statute  affecting  the  civil  or 
political  rights  of  the  negro  himself,  but  as  to  the  meaning  of 
the  words  **  white  person,^  when  used  as  words  of  descriptiop 
in  a  statute  making  the  United  States  liable  for  the  acts  of  the 
persons  described.  No  rights  of  the  negro  himself,  as  a  citizen, 
or  otherwise,  are  in  any  way  inyolred. 

It  is  contended,  however,  that  the  term  ^  white  person,'*  as 
here  used,  means  no  more  than  **  not  an  Indian ;  *'  in  other 
words,  that  the  intention  of  Congress  was  to  make  the  United 
States  liable  in  the  way  indicated  for  all  injuries  to  the  prop- 
erty of  friendly  Indiuis  by  persons  engaged  m  crime  within 
the  Indian  Territory  who  were  not  themselves  Indians.  Such, 
we  think,  is  not  the  true  construction  of  the  statute.  The  act 
of  1884  was  not  the  first  statute  upon  this  subject.  On  the 
19th  of  May,  1796,  an  act  was  passed  *^  to  regulate  trade  and 
intercourse  with  the  Indian  tribes  and  to  preserve  peace  on  the 
frontiers.*'  1  Stat.  469.  In  this  statute  various  provisions 
were  made  in  respect  to  **  any  citizen  of,  or  other  person  red- 
dent  in,  the  United  States  or  either  of  the  territorial  districts 
of  the  United  States ;  *'  and  the  liability  of  the  United  States 
for  depredations,  ^•,  was  extended  to  certain  specified  acts  of 
all  such  persons.  This  statute  expired  by  its  own  limitation 
in  1799,  and  on  the  8d  of  March  of  that  year  another  was 
passed  with  similar  provisions,  which  continued  in  force  for 
three  years.  Id.  748.  On  the  80th  of  March,  1802,  a  perma- 
nent statute  on  the  same  subject  was  passed  (2  id.  139),  mak- 
ing much  the  same  general  provisions.  In  this  also  various 
penalties  were  prescribed  for  certain  acts  by  *^  any  citizen  of, 
or  other  person  resident  in,  the  United  States^  or  either  of  the 
territorial  districts  of  the  United  States."  •  The  liability  of  the 
United  States  for  injuries  to  tlie  property  of  friendly  Indians 
was  extended  to  the  enumerated  acts  of  all  *^  such  citizens  or 
other  persons,'*  the  same  as  in  the  statute  of  1796.  This  con- 
tmued  in  force  until  that  of  1884,  tupra^  was  passed.  In  the 
statute  of  1884  the  phrase  **  any  citizen  or  other  person  resid* 
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ing  witiuB  I3i6  Untied  States  or  the  territory  thereof  **  is'  re- 
tained in  all  the  pnmsions  ior  penalties,  fto.,  except  in  sect. 
16,  which  was  evidentlj  intended  to  take  the  place  of  sect.  4 
in  the  statute  of  1802,  providing  for  the  liability  of  the  United 
States  for  injuries  by  certain  persons  to  the  property  of 
friendly  Indians.  In  that  section  (16)  the  words  **a  white 
person  **  were  sabstitnted  tost  **  any  sach  dtiaen  or  other  per- 
son ;  **  that  is  to  say,  *^  any  citiaen  or  other  person  resident  of 
the  United  States,**  dec  It  is  impossible  to  believe  that  tiiis 
was  not  done  for  a  porpose.  Had  the  phraseology  thronghont 
the  entire  statate  been  correspondingly  changed,  the  question 
might  have  been  different ;  but,  confined  as  the  change  was 
to  this  particular  section,  we  cannot  but  think  that  Congress 
meant  just  what  the  language  used  conveys  to  the  popular 
mind.  The  Cherokee  nation,  which  had  given  the  State  id 
G^igia  so  much  trouble,  was  about  to  remove  to  its  new 
home  west  of  the  MississippL  It  was,  no  doubt,  thought  if 
the  United  States  made  themselves  liable  only  for  such  depr»> 
dations  as  were  committed  by  the  whites,  these  and  other 
Indians  would  be  less  likely  to  tolerate  fugitive  blacks  in  their 
country.  Hence,  as  a  means  of  preventing  the  escape  of  slaves, 
the  change  in  the  law  was  made.  Although  the  reason  of  the 
change  no  longer  exists,  Congress  has  seen  fit  to  keep  the  law 
as  it  was.  As  the  right  is  statutory,  the  claimant  cannot  re- 
cover unless  he  brings  himself  within  the  terms  of  the  statute. 
That  he  has  not  done. 

The  judgment  of  the  Court  of  Claims  will  be  reversed,  and 
the  cause  remanded  with  instructions  to  dismiss  the  petition ; 
and  it  is  8o  orJUnJL 
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Oatm  f.  Nauoval  BAinc 

t  Tbt  ooorti  «l  tt«  Trailed  8litw  w«  nol  hemd  bj  Ite  dMUoM  of  Blilt 

COVti  IpOil  fVMtiOBS  w  KSBtnl  €MmWOiftl  WW* 

2.  A  crtditor  who  btfora  iti  OMtiiritj  aooopli  a  Biiotioblo  Doli^  to  indonod  thttt 
ho  boooDMt  ft  portj  thtrelo,  m  oollfttwtl  Meoril/  for  a  ptO'«iktiiif  doM^ 
in  ooofUhntkn  of  an  tzftmoloa  of  tfano  fnatod  to  tho  debtor,  !■»  oooovd; 
inf  to  tko  low  noNhoal^  «  holdor  lor  t»1«o^  and  his  lighti  m  tvdi  oio 
not  aflwtod  1^  o^plHoo  hotwtoa  aatooodoBi  portto  of  which  bo  hod  m 

DOtlflO. 

S.  ''Bflli  of  osohongo  wAproaiimorj  notoi,  V^T^^  ^  moo^  ot  o  oortahi  phwo 
of  pojmottboioiBdorignotod,*aio^li7oaoetof  thologMotmoof  Alohoin% 
p«l  opoa  tho  iomo  horfo  at  to  faDmaidty  from  oot^  diooonnt^  or  oqoitioo 
00  Ulli  and  notoo  pojahlo  at  a  bank  or  prlTato  baaUny^ioiiio.  Booh  do- 
darod  to  bo  tho  hitMtioB  and  dbot  of  tho  aet  of  April  %,  1878;  amondlBf 
ioet  1888  of  tho  Borfaod  Oodo  of  that  Stato. 

4  Tho  logUatl^  fartont,  oloailf  mpmood,  ihoold  not  bo  Mntod  bj  too  Hgld 
aa  adhennoo  to  tho  nMro  tetter  of  thb  otatati^Mr  aa  faitetprotattea  adoptod 
whteh  loadi  to  aboard  oonaoqaoaooo. 

8L  At  tho  reqaeot  of  itidobtor.a  aatloiial  br ak  la  Akbama  fa^  htaa  fMhcr 
ttmo^la  ooaaldonitlo^  of  hlo  traaiieiriac  boforo  aiatarity,  a  arfottebte  aoto^ 
ao  ooUatoial  ooeaH^,  aad  paijtBf  ia  advaaoo  aoaihiuo  Soteroot,  for  tho 
period  of  oztonoloB.  ThoaotowaoioladonodaitonMikothobank'apailjr 
to  tiie  fantnupent,  reopoailWo  for  iti  dao  prooeatation,  aad  for  dae  aottoo 
of  aonfayaioat  Tho  oonridMatteabeiaf  la  part  legal  aad  hi  part  Tieioai 
it  wao  AM,  It^  that  tho  f oraer  wao  iteolf  oaAeliat  to  eoetaia  tho  ooatraol 
of  oztoBiloa  aad  traaite,  aad  to  ooaotltato  tto  baak  a  bolder  for  toIvo; 
M.  thai  tho  Natioaal  Baakhiff  Aot  tabjooti  tho  baak  to  Uabitttj  for  taU^ 
aeoriooe  iatereot^bnt  does  aot  dodaro  tho  ooatraot  of  iadorooBMat  voi^iBd 
tfMl  ao  eaiA  peaa^f  bofaig  preeoiibod,  tho  oovrti  oaaaot  •  vpcradd  It 

Ebbob  to  tlie  Cinmit  Court  of  the  United  Stateo  for  the 
Middle  Diatriot  of  AlaUnuL 
The  &oto  «re  stated  in  the  opinion  of  the  oonrt. 

Mr.  W.  HaOsU  PkOUpM  end  Mr.  WtOUim  0.  OaU$  for  the 
plaintiff  in  error. 
Mr.  S.  0.  Swifh  for  the  defendant  in  error. 

Mb.  Jvmom  Hablak  delivered  the  opinion  of  the  eoort 
This  is  a  writ  of  error  to  a  judgment  in  fayor  of  the  First 
National  Bank  of  Montgomery,  sgainst  Gates,  the  plaintiff  in 
error,  npon  a  promissory  note  for  #6,200,  executed  by  him  at 
Eufala,  Ala.,  on  the  twenty4fth  day  of  July,  1878,  and  made 
payable  on  the  1st  of  December  thereafter,  to  the  order  of 
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B.  H.  Micow,  president,  at  the  office  of  tbe  Tallasaee  Ma&ii£ao- 
taring  Company,  No.  1,  in  tbe  city  of  Montgomery.  The  con- 
sidei-ation  of  the  note  was  fifty  shares  of  the  capital  stock  of 
that  company  purchased  by  Oates,  for  which,  at  the  time,  be 
received  a  certificate  in  tbe  customary  form.  As  part  of  tbe 
contract  of  purchase,  be  took  from  tbe  company  a  separate 
written  obligation,  reserving  to  him  tbe  option,  on  tbe  1st  of 
December,  1878,  at  tbe  maturity  of  tbe  note,  of  surrendering 
the  certificate  of  stock  and  receiving  bis  note  duly  cancelled. 
It  appears  that  be  was  induced  to  buy  tbe  stock  upon  certain 
representations  of  tbe  special  agent  of  tbe  company  as  to  its 
financial  condition.  These  representations  were  subsequently 
ascertained  by  him  to  have  been  false  and  fraudulent. 

On  or  about  Nov.  4, 1878,  Micow  applied  to  the  bank  for  an 
extension  of  time  upon  certain  indebtedness  then  held  by  it 
against  the  company,  amounting  to  about  940,000,  and  all  of 
which  matured  thereafter  and  in  that  month.  That  indebted- 
ness bad  been  previously  extended,  on  several  occasions,  at 
usurious  rates  of  interest,  paid  invariably  in  advance.  The 
bank  signified  its  willingness  to  give  an  extension  for  thirty, 
sixty,  ninety,  and  One  hundred  and  twenty  days,  upon  collat- 
eral security  being  furnished,  and  upon  tbe  payment  in  ad- 
vance for  such  extension  of  interest  at  the  rate  of  one  and 
one-quarter  per  cent  per  month,  upon  tbe  different  classes  of 
the  company^s  paper  by  it  held.  These  conditions  were  com- 
plied with,  and  tbe  extension  was  accordingly  made  for  tbe 
periods  stated.  The  required  interest  was  not  carried  into  the 
extension  bills,  but  was  paid  in  advance.  Among  the  collater- 
als placed  with  tbe  bank,  under  this  arrangement,  was  tbe  note 
for  $5,200  already  described,  indorsed  in  blank,  ^  B.  H.  Micow, 
Prest." 

The  evidence  was  somewhat  oonflioting  as  to  whether  tbe 
officers  of  tbe  bank,  at  tbe  time  of  receiving  tbe  note  in  ques- 
tion, had  actual  notice  from  Oates  as  to  its  consideration.  It 
was,  however,  conceded  that  its  president  bad  reason  to  believe 
tbe  note  was  pren  for  stock  of  the  company.  Oates,  although 
residing  si  Eufala,  was  a  stockholder  and  director  of  the  bank. 
No  inquiry  was  made  of  him  by  the  officers  of  the  bank,  before 
receiving  the  note  as  collateral  security,  as  to  any  defence 
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wldeh  he  mif^  hftTe  ajgaiiiBt  ito  payment.  Bat  it  was  proyea 
by  them  that,  iHien  the  e:icten8ion  was  p,rm  to  the  oompany, 
they  had  no  notioe  of  any  defect  in  or  defence  to  the  note,  or 
of  any  eqnitiea,  except  sach  notice  as  might  he  implied  from 
the  foxegomg  facts  and  the  jjdations  of  the  parties.  It  is  not 
daimed  that  the  hank  had!  t^t  that  time,  any  notice  of  the 
separate  written  obligation  of  the  mannfacturing  company  to 
which  we  haTS  already  referred. 

On  the  24th  of  November,  1878,  the  bank  gare  written  notice 
to  Oates  that  it  held  his  note  as  collateral  secority  for  the  in- 
debtedness of  the  company.  A  few  days  thereafter  he  trans- 
mitted to  the  bank' the  company's  sgreement  or  obligation, 
nnder  which  he  had  purchased  tiie  stock  and  given  his  note, 
informing  its  offlcers  that  he  had,  by  the  same  mail,  retamed 
his  stock-cerfificate  to  the  company,  and  demanded  the  sur- 
render and  cancellation  of  lus  note.  The  bank,  replying  to 
this  notification,  stated  that  it  had  porohased  the  note  as  nego- 
tiable  paper,  in  good  faith,  for  a  yaliiable  consideration,  and 
without  notice  of  any  priyate  understanding  between  Oates 
and  the  company,  its  officers  or  agents. 

These  are  the  essential  facts  developed  in  the  record.  We 
are  to  inquire  whether  the  court  below  committed  any  error  of 
kw  to  the  prejudice  of  the  plaintiff  in  error. 

The  first  contention  of  the  plaintiff  in  error  is,  that,  by  the 
terms  of  the  contract  under  which  he  purchased  the  stodc  and 
gave  his  note,  and  in  view  of  the  false  and  fraudulent  represen- 
tations of  the  company*s  agent  as  to  its  financial  condition,  he 
was  entitied,  as  of  absolute  right,  to  surrender  the  certificate 
of  stock  and  have  his  note  returned  or  cancelled ;  and,  further, 
that  his  defence,  upon  tiiat  ground,  was  secured  to  him  by  the 
statutes  of  the  State  of  Alabama,  in  force  when  the  contract 
was  made. 

It  is  clear  that,  as  between  the  Tallassee  Manufiicturing 
Company  and  Oates,  the  defence  of  the  latter  is  perfect.  And 
it  would  undoubtedly  be  sustained,  even  against  the  defendant 
in  error,  were  it  true,  as  claimed,  that,  by  the  statutes  of  Ala- 
bama, the  transfer  of  the  note  was  without  prejudice  to  any 
defence  which  the  maker  might  assert  against  the  payee. 
This  renders  it  necessary  that  we  should  ascertain  to  what 
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•stent,  if  at  all,  tbe  Hghti  of  parties  are  affected  or  oontrollod 
by  the  statates  of  Alabaioa. 

By  aect'tSSS  of  the  Beviaed  Ciode  of  that  State  it  is  declared 
that  ^  bills  ci  exchange  and  promissory  notes  payable  in  money, 
at  a  bank  or  priTate  banking-honse,  are  goTcmed  by  the  com- 
mercial law,  except  so  far  as  the  same  is  changed  by  this  code.** 
Sect  1889  declares  that ''  all  contracts  or  writings,  except  bills 
of  exchange,  promissory  notes  payable  in  money  at  a  bank  or 
private  banking-hoose,  and  paper  issued  to  circolate  as  moneys 
are  subject  to  all  payments,  set-cffi,  and  discounts  had  or  pee* 
sessed  against  the  same,  preyious  to  notice  of  the  asstgninent 
or  transfer/* 

Thus  stood  the  law' of  Alabama  until  April  8, 18T8,  when, 
by  statute  of  that  date,  entitled  "*  An  Aet  to  amend  sect  ISltS 
of  the  Revised  C!ode  of  Alabama,**  it  was  enacted  that  seot 
1888  (copied  in  full  in  the  act)  **be  so  amended  as  to  read  as 
follows :  \Bills  and  notes  payaUe  at  a  banker's  or  a  d§nffnaied 
pUtee  iff  jMrymsnt,  are  neg^iatie  ifUtrytnuifUM  ;  bills  of  exchange 
and  promissory  notes  payable  in  money  at  a  bank  or  a  certain 
plaee  qf  paymetU  eiersfa  duiffnaUd^  are  goTcmed  iy  the  e^m- 
laen^  loify.*  **  Acts  1872-78,  p.  111.  By  the  same  statute,  sect 
1888,  as  it  i&en  stood  in  the  Bevised  Code,  was  expressly  re* 
pealed.  It  should  be  obsenred  that  tbe  words  ^  except  so  far 
as  the  same  is  changed  by  this  cede,**  in  sect.  1888  as  it  origi- 
nally stood,  are  omitted  from  that  section  as  remodelled  by  the 
act  of  1878. 

The  argumoit  of  the  plaintitf  in  error  is,  that  although,  by 
the  explicit  declaration  in  the  act  of  1878,  «^  bills  and  notes 
payable  in  money  at  a  certain  place  of  payment,  therein  desig* 
nated,**  are  negbtiable  instruments,  td  be  governed  by  the 
commercial  law,  such  bills  and  notes  are,  nevertheless,  under 
sect.  1889,  ^  subject  to  all  payments,  set-offs,  and  discounts  had 
or  possessed  against  the  same,  previous  to  notice  of  the  assign- 
ment or  transfer.**  We  concur  with  the  court  below  in  holdhig 
that  construction  to  be  wholly  inadmissible.  It  seems  that 
upon  this  precise  point  there  has  been  no  direct  adjudication 
by  the  Supreme  Court  of  Alabama,  to  which  primarily  belongs 
the  duty  of  giving  authoritative  construction  of  the  statutes 
of  that  State.    The  only  case  in  that  court  to  which  we  are 
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nferred,  tliat  hat  an j  bearing  upon  this  qaeation,  is  Cook  t. 
Mutual  Imuranee  Co.^  68  Ala.  87.  Jonea,  it  aeema,  ga^a  to 
Cook,  in  1871,  a  promiaiOTy  note,  payable  to  the  order  of  the 
latter  at  the  offioe  of  W.  H.  Boberts,  Mobile,  and  indorsed  by 
the  payee  to  the  inaoranoe  company.  In  an  action  instituted 
by  the  latter  against  Cook,  the  question  arose  as  to  whether 
the  note  was  conuneroial  paper,  protected,  in  the  hands  of  a 
hma  fdo  holder  for  Talne,  against  defences  resting  upon  pay- 
ment,  set-off,  or  discount.  The  inferior  State  court  ruled  that 
it  was  paper  of  that  kind ;  but  the  Supreme  Court  of  Alabama 
held  tlukt  the  note,  when  made,  was  not  commercial  paper,  and 
that  the  rights  and  liabilities  of  the  parties  were  to  be  d^ 
tecmined  by  the  statute  in  force  at  the  date  of  its  execution. 
That  court,  speaking  by  its  Chief  Justice,  said:  *« Since  the 
making  of  the  promissory  note,  on  the  indorsement  of  which 
this  suit  is  founded,  the  statute  of  April  8^  1878,  has  con- 
verted promissory  .note%  payable  in  money  at  a  designated 
place,  into  negotiable  instruments  governed  by  the  commeireial 
law.  It  opevatss  on  the  nature  and  obligation  of  the  contrast 
of  the  parties,  to  such  notes,  and  cannot  be  construed  as  affect 
ing  notes  made  and  indorsed  prior  to  its  passage.  The  law 
in  force  when  the  note  is  made  and  indorsed  regulates  and 
defines  the  liability  of  the  parties.**  No  other  reasons  are  as- 
signed in  support  of  the  conclusion  that  the  act  of  1878  did 
not  control  the  case.  It  is  quite  manifest  from  the  language 
em|ployed  by  the  court,  that,  had  the  note  there  in  suit  .bera 
executed  subsequentiy  to  the  act  of  1878,  it  would  have  sus- 
tained the  ruling  of  the  inferior  State  court,  and  excluded  all 
defences  inconsistent  with  the  established  doctrines  of  the 
commercial  law.  Such,  in  our  ojnnion,  must  hare  been  its 
determination  upon  any  proper  construction  of  the  act  of 
1878.  It  is  true  that  that  statute  does  not  in  express  words 
€mond  sect.  1880,  wheroby  'onlj/  ^  bills  of  exchange  and  promis- 
sory notes,  payable  in  money  at  a  bank  or  private  banking- 
house,  and  paper  issued  to  circulate  as  moiiey,**  are,  in  terms, 
protected  against  payments,  setoffs,  and  discounts,  which  the 
maker  might  assert  in  the  case  of  all  other  contracts  and  writ- 
ings. But  it  is  perfectly  evident  that  the  object  of  the  act  of 
1878  was  to  place  bills  of  exchange  and  promissory  notes,  pay- ' 
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able  at  a  certain  deeignatod  place  of  payme&ti  npcn  eocaotify 
the  same  bans,  ai  to  immunity  from  setKvff,  diacoont,  or  equi- 
ties, as  ibe  statute  prescribed  in  reference  to  UIls  and  notes 
payable  at  a  bank  or  private  banking-boose.  In  dedaring 
tbat  bills  and  notes  of  the  fonner  class  were  negotiable  instm- 
ments,  to  be  goremed  by  the  commerdal  law,  the  legislators 
neoesBsrily  intended  to  throw  aroond  soch  paper  the  same  pio* 
tection  that  had  prerioosly  been  giten  by  statute  to  bills  and 
notes  payable  at  banks  or  private  banldng-hoosss.  If  soch 
was  not  its  object,  then,  confessedly,  the  act  of  18T8  was  both 
meaningless  and  illosoiy.  The  doty  of  the  coort,  being  sati^ 
fied  of  the  intention  of  the  legislatore,  clearly  expressed  in  a 
eanstitotional  enactment,  is  to  give  effect  to  that  intenticp,  and 
not  to  defeat  it  by  adhering  too  nguSij  to  the  mere  letter  of 
the  statote,  or  to  technical  roles  of  oonstroction.  WBkm$am 
r.  Ldand,  2  Pet  627 ;  Sedgwick,  Const  and  Stat  Coostr. 
196.  And  we  should  discard  any  constroction  that  woold  lead 
to  absurd  conseqnences.  VmUd  Stat4$  ▼•  JBriy,  7  WalL  482. 
We  ooght,  rather,  adopting  the  language  of  Lord  Hale,  to  be 
^*  curious  and  subtle  to  inrent  reasons  and  means  *^  to  carry  out 
the  dear  intent  of  the  law-making  power  when  thus  uiyiessed. 
The  defence  of  the  plaintiff  in  error  would  be  gciod  under  seot 
1889,  if  no  regard  was  had  to  the  act  of  1878 ;  but  since  that 
statute  expressly  induded  notes  payaUe  at  acertain  designated 
place  in  tiie  class  of  negotiable  instruments  to  be  governed  by 
the  commercial  law, — which  could  not  be  if  sect  1889  be 
enforced  according  to  its  literal  import,— the  judiciary  must 
respect  the  latest  expression  of  the  legislative  will,  and  not 
permit  it  to  be  dnded  by  mere  construction*  **  A  thing  which 
is  within  the  intention  of  the  makers  of  a  statute  is  as  much 
within  the  statute  as  if  it  were  within  the  letteri  and  a  thii^ 
whidi  is  within  the  letter  of  tiie  statute-is  not  within  the 
statute  unless  it  be  within  the  meaning  of  the  mskers.'* 
SuekU^  ▼.  Fur$€,  16  Johns.  (N.  T.)  888;  21U  PeopU  t.  OUea 
Jbitwrance  Co.,  id.  867,  880. 

For  these  reasons  we  are  of  opinion  that  the  statutes  of 
Alabama  do  not  permit,  as  agunst  a  bona  fide  holder,  tat 
value,  of  a  **  promissoiy  note,  payable  in  money  at  a  certain 
place  of  payment  therdn  designated,**  defences  which  are  dis- 


Oot  18T9.]  Oahb  v.  Natiokal  Bmx.  945 

m 

alloirad  in  cMes  wbare  the  note  is  payable  at  a  bank  or  pmate 
banking-honae. 

(Hying  tig;.  Ae  Alabama  statute  the  oonstniction  indicated, 
our  next  inquiry  is,  wbether  the  bank,  under  the  oircnmstances 
disclosed  in  this  case,  became,  according  to  the  recognised  prin- 
ciples of  commerdal  law,  a  bona  jide  holder  for  value  of  the 
note  in  suit.  That  it  acquired  the  note  in  good  faith,  without 
fraud,  we  are  not  permitted  by  the  evidence  to  doubt.  Its 
officers  were  not  bound  to  inquire  of  Oates,  before  they  took 
the  note,  whether  he  had  any  defence  or  set-ofE.  They  right- 
fully supposed,  as  the  &ce  of  tiie  note  imported,  that  he  had 
undertaken  absolutely  to  pay  the  amount  specified  at  the  time 
and  place  designated.  That  the  president  of  the  bank  had 
reason  to  believe  it  was  given  for  stock  of  the  Tallassee  Manu- 
facturing CSompany  is  a  fact  of  no  significance  whatever  in 
determining  the  question  of  good  faith.  E[aving  no  knowledge 
or  notice  of  the  private  agreement  between  Oates  and  the  com- 
pany, as  set  forth  in  the  separate  obligation  of  the  latter,  which 
was  withheld  from  the  public,  the  bank  officers  justiy  assumed 
that  there  was  no  circumstance  attending  the  sale  of  the  stock 
which  could  lessen  the  obligation  of  Oates  to  pay  the  note  ac- 
cording to  its  tenor  and  effect. 

But  it  is  contended  that  by  the  rules  of  commercial  law,  as 
recognised  by  the  Supreme  Court  of  Alabama,  one  who  receives 
a  promissory  note  as  collateral  security  for  a  pre-existing  debt 
does  not  become  a  purchaser  for  value,  in  the  course  of  business, 
so  as  to  cut  off  equities  which  the  maker  may  have  against  tiie 
payee.  Such  was  declared  to  be  the  settled  doctrine  of  that 
court  in  Fenauille  v.  SamiUo%  86  Ala.  819.  But  the  opinion 
in  that  case  contains  some  passages  which  apply  with  peculiar 
force  to  a  suit  like  this.  The  court  said :  *^  In  this  case  there 
was  no  other  consideration  for  the  transfer  of  the  note  to  the 
defendant  than  the  security  of  the  pre-existing  indebtedness  of 
the  defendant's  indorsee.  The  fact  that  the  defendant  may 
have  been  led  to  grant  indulgence,  or  forbear  to  enforce  his 
remedies  for  the  collection  of  the  debts,  does  not  prove  that 
such  indulgence  or  forbearance  was  an  element  of  the  contract, 
or  the  consideration  upon  which  it  was  made.  If  there  was 
any  forbearance  by  the  defendant,  it  was  a  voluntary  act  to 
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which  he  may  have  been  persuaded  by  the  coUatetal  aecority, 
and  may  have  resulted  from  a  consoioasneM  of  Beeurity ;  hot 
such  forbearance  was  not  the  result  of  contracti  and  is  not 
shown  to  have  been  the  consideration  of  it**  Had  there  been, 
in  that  case,  a  present  consideration  for  the  transfer  of  the  note 
beyond  giving  security  for  a  pre-existing  debt,  or  had  the  for- 
bearance of  the  creditor  to  enforce  his  remedies  been  an  el^ 
ment  in  a  binding  contract,  under  which  the  collateral  security 
was  furnished,  we  are  persuaded  that  the  Alabama  oonrt  would 
have  ruled  that  the  creditor,  in  receiving  the  collateral,  became 
a  holder  for  value  in  the  course  of  business.  But,  if  we  are 
mistaken  in  our  interpretation  of  the  decision  of  the  Supreme 
Court  of  Alabama,  the  result  will  not  follow  for  which  plaintiff 
in  error  so  earnestly  contends.  While  the  Federal  courts  must 
regard  the  Iaws  of  the  several  States,  and  their  construction  by 
the  State  courts  (except  when  the  Constitution,  treaties,  or 
statutes  of  the  United  States  otherwise  provide)  as  rules  of  de- 
cision in  trials  at  common  law  in  the  courts  of  the  United  States, 
in  cases  where  applicable,  they  are  not  bound  by  the  decisions 
of  those  courts  upon  questions  of  general  commercial  law. 
Such  is  the  established  doctrine  of  this  court,  so  frequently 
announced  that  we  need*  only  refer  to  a  few  of  the  leading 
cases  bearing  upon  the  subject.  Su^  v.  l^son,  16  Pet  1 ; 
Carpenter  v.  Prav.  hu.  Co^  id.  495 ;  .  WaUon  v.  TarpUg^  18 
How.  517.  We  have  already  Seen  that  the  statutes  of  Alabama 
placed  under  the  protection  of  the  commercial  law  promissory 
notes,  payable  in  money  at  a  certain  designated  place ;  but  how 
far  the  rights  of  parties  here  are  afEected  by  the  rules  and 
doctrines  of  that  law  is  for  the  Federal  courts  to  determine 
upon  their  own  judgment  as  to  what  these  rules  and  do<^ 
tnnes  are. 

Upon  principle  and  authority,  we  do  not  doubt  that  the 
defendant  in  Wror  was,  in  the  sense  of  the  commercial  law,  a 
bona  fide  holder  for  value  of  the  note  in  suit.  In  Swift  v.  lyson 
(ficpra),  cited  by  counsel,  this  court,  speaking  by  Mr.  Justice 
Story,  said  that  it  entertained  no  doubt  **  that  a  hana  fide  holder 
for  a  pre-existing  debt  of  a  negotiable  instrument  is  not  affected 
by  any  equities  between  antecedent  parties,  when  he  has  ro> 
oeived  the  same  before  it  became  due,  without  notice  of  any 
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■noh  eqoitiat.**  In  some  of  the  State  ooiurts  the  aatbority  of 
that  case  has  been  disputed,  so  &r  as  the  language  of  the  conrl 
lef ened  to  collateral  security  receiTed  for  a  pre-existing  debtt 
upon  the  ground  that  the  note  there  in  suit  was  transferred  in 
payment  of»  and  not  as  secarity  for,  a  pre-ezisting  debt,  and 
that,  consequently,  the  opinion  expressed  in  the  language  just 
quoted  was  unnecessary  to  the  decision  of  the  point  in  issue. 
In  the  more  recent  case  of  Chodmtm  t.  Simatuh  (20  How.  884), 
it  was  contended  4hftti^  P<^  ^^^  ^^^  negotiable  paper 
m&eljf  as  collateral  security  for  a  pre-existing  debt  did  not 
acquire  it  in  the  usual  course  of  'business,  but  took  it  subject 
to  prior  equides.  The  court  being  of  opinion  that  no  sucli 
question  was  presenled  by  the  record,  waired  its  consideration. 
But  after  an  extended  review  of  the  authorities,  American  and 
English,  the  court,  speaking  through  Mr^  Justice  Clifford,  said : 
^  It  seems  now  to  be  agreed  that,  if  there  was  a  present  c(m« 
sideration  at  the  time  of  the  transfer,  independent  of  the  pre* 
rious  indebtedness,  a  party  acquiring  a  negotiable  instrumenti 
before  its  maturity,  as  a  collateral  security  to  a  pre-existing 
debt,  without  knowledge  of  the  facts  which  impeach  the  title 
as  between  the  antecedent  parties,  thereby  becomes  a  holder  in 
the  usual  course  of  busihess,  and  that  his  tide  is  complete,  so 
that  it  will  be  ^unaffected  by  any  prior  equities  between  other 
parties,  at  least  to  the  extent  of  the  previous  debt,  for  which  it 
is  used  as  collateraL** 

That  language  would  seem  to  be  conclusive  of  the  question 
under  consideration.  There  was  here  a  present  consideration 
at  the  time  of  the  transfer,  independent  of  the  indebtedness  of 
the  manu&cturing  company  to  the  bank.  That  consideration 
as  to  the  bank  was  the  unconditional  extension  of  time  upon 
all  the  company's  indebtedness,  for  different  periods  reaching 
beyond  the  maturity  of  the  note  transferred  as  collateral  secu- 
rity. Such  extension  for  fixed  periods  was  a  cardinal  element 
of  the  contract.  The  creditor  forbore  pursuit  of  the  remedies 
which  the  law  supplied  for  the  enforcement  of  his  demands, 
then  soon  to  mature,  in  consideration  of  collateral  security 
being  furnished,  and  in  consideration  also  of  the  payment  by 
the  debtor  of  usurious  interest  in  advance.  Besides,  having 
received  the  note,  indorsed  so  that  it  became  a  par^  thereto, 
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the  bank  was  boand  to  observe  all  the  roles  of  the  lnw  mei^ 
chant  as  to  presentation,  protest,  and  notice  of  non-payment. 
It  did  not  receive  the  note  as  the  agent  of  the  debtor,  and 
merely  for  collection*  It  took  it  under  all  the  responsibility  as 
to  presentation,  protest,  and  notice  of  dishonor,  which  attached 
to  absolute  ownership,  and  became  liable  to  have  the  note  treated 
as  payment  pro  tamto^  if  there  were  a  failure  to  make  due  pres- 
entation, and,  in  the  event  of  non-payment,  to  give  proper 
notice  to  die  creditor.  The  debtor  could  not  withdraw  his 
indorsement  after  delivering  the  note,  under  the  contract  for 
extension,  nor  could  the  bank,  after  receiving  the  note  under 
that  contract,  disregard  its  agreement  for  forbearance.  Nor 
was  the  bank  any  the  less  bound  by  the  contract  for  extension 
because  of  the  payment  in  advance  of  usurious  interest  by  its 
debtor.  Although  the  taking  of  usurious  interest  subjected 
the  bank  to  certain  forfeitures  prescribed  by  law,  and  to  an 
action  by  the  debtor,  if  he  so  elected,  to  recover  twice  the 
amount  so  paid  by  him,  it  could  not,  of  its  own  volition  or  by 
its  own  act,  avoid  the  contract  for  indulgence  because  of  such 
payment  of  usury.  The  payment  in  advance  was  itself  a  suf- 
ficient  consideration  for  the  extension,  in  the  sense  that  the 
bank  would  not  be  allowed  to  repudiate  its  agreement,  upon 
the  ground  that  it  had  .taken  usurious  interest  in  violation  of 
law.  2  Daniel,  Neg.  Inst,  sect.  1817.  But  independent  of  that 
aspect  of  the  case,  and  throwing  out  of  view  altogether  the 
usurious  feature  of  the  contract,  we  are  of  opinion  that  a  cred- 
itor, who  takes  a.  negotiable  note  before  maturity,  so  indorsed 
that  he  becomes  a  party  to  the  instrument  as  collateral  security 
for  a  pre-existing  debt,  and  in  consideration  of  an  extension  of 
time  to  the  debtor,  actually  granted,  is,  according  to  the  law 
merchant,  a  holder  for  value,  and  that  his  rights  as  such  holder 
cannot  be  aflbcted  by  equities  between  antecedent  parties,  of 
which  he  had  no  notice.  Goodman  v.  Simondi^  iupra  ;  1  Paiv 
sons,  Notes  and  Bills,  221-228 ;  Story,  Promissory  Notes,  sect. 
196,  notes  (Tth  ed.,  by  Thomdike) ;  1  Daniel,  Neg.  Inst  (2d 
ed.),  sects.  820,  882,  and  notes;  Leading  Cases  upcm  Bills  of 
Exchange  and  Promissory  Notes,  by  Redfield  and  Bigelcw, 
18G-217,  and  notes.  Whether  the  ta^ng  of  such  note  merely 
as  collateral  security  for  antiacedent  debts,  without  any  binding 
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oontraot  for  indnlgenoe,  would  oonstitate  a  valiiable  eonsidera- 
tion  within  the  established  rules  of  commercial  law,  protecting 
the  creditor  against  defences  or  equities  between  antecedent 
parties,  of  whidi  he  had  no  notice,  it  is  not  necessary  now  to 
decide.  That  precise  question  is  not  presented  in  this  case,  and 
we  forbear  to  express  any  opinion  upon  it. 

One  other  question  remains  to  be  conndered.  Counsel  for 
plaintiff  in  error  haye  pressed  with  much  vigor  the  suggestion 
that  the  bank,  consistently  with  public  policy,  should  not  be 
regarded  as  a  b<ma  fide  holder  for  yalue  of  tiie  note  in  suit, 
since  the  contract  under  which  it  received  the  note  involved 
in  its  execution  a  direct  violation  of  the  statutes  against  usury. 
We  are  referred  in  support  of  that  position  to  several  decisions 
of  the  Supreme  Court  of  Alabama  which,  it  must  be  conceded, 
announce  the  broad  doctrine  that  one  ^*  who  has  become  the 
indorsee  of  a  bill,  by  violating  the  provisions  of  a  statute,  can- 
not  with  any  degree  of  propriety  be  said  to  be  a  bona  fide 
holder  in  the  usual  course  of  trade/*  18  Ala.  410 ;  14  id.  688 ; 
16  id.  406.  Without  extending  this  opinion  by  a  critical 
examination  of  those  cases*  we  repeat  that  in  the  determina- 
tion of  such  a  question  we  ace  not  bound  by  the  decisions  of  the 
State  court  The  question  is  one  of  general  law,  and  depends 
in  nowise  for  its  solution  upon  local  laws  and  usages. 

We  are  referred,  in  this  connection,  to  two  cases,  Levjf 
Y.  Gadibjf  (8  Cranch,  180),  and  Qaither  t.  The  Farmere*  f 
Meehaniee*  Bank,  1  Pet.  87.  The  first  is  so  meagrely  reported 
that  it  is  difficult  to  see  the  precise  ground  upon  which  the 
conclusion  of  the  court  was  placed,  and  the  second  is  clearly 
distinguishable  from  this.  There,  a  note  was  indorsed  and 
delivered  as  collateral  security  for  a  pre-existing  debt,  evi- 
denced by  a  note  given  on  a  usurious  contract  The  case 
was  held  to  be  governed  by  the  statute  of  Maryland,  which 
declared  **all  bonds,  cpntraets,  and  assurances  whatever, 
taken  on  a  usurious  contract,**  to  be  utterly  void.  Under 
that  statute  the  contract  of  indorsement  was  held  to  be  void. 
In  the  eye  of  the  law,  it  was  as  though  it  had  never  existed, 
and  consequently  no  cause  of  action,  it  was  adjudged,  passed 
to  the  indorsee. 

The  case  in  hand  is  altogether  different    The  statute  under 
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whieli  the  bank  was  orgaDued,  known  as  the  National  Banking 
Act|  does  not  dechre  the  contracti  under  whidi  the  usurious 
interest  is  paid,  to  be  void. 

It  denounces  no  penalty  other  than  a  forfdtnre  of  the  inter* 
est  whidi  the  note  or  bill  carries,  giving  to  the  debtor  the  right 
to  sue  for  and  recoTor  twice  the  amount  of  interest  so  paid. 
If  we  should  declare  the  contract  of  indorsement  void,  and, 
consequently,  that  no  right  of  action  passed  to  the  bank  on  the 
note  transferred  as  collateral  security,  an  additional  penalty 
would  thus  be  added  beyond  those  imposed  by  the  law  itself. 
^On  what  princiide  could  this  court  add  another  to  the 
penalties  declared  by  the  law  itself?**  I>%Woff  r.  JohMm^ 
10  Wheat  86T ;  FimMrf  ^  Mochndot  Natumal  Bank  r. 
Dearing,  91  IT.  S.  29 ;  BarmU  r.  Natianal  Bank^  98  id.  556. 

Besides,  in  this  case,  the  forbearance  extended  to  the  debtor 
was  not  upon  the  sole  consideration  of  usurious  interest  paid  in 
advance :  it  was  upon  the  additional  and  substantial  consider- 
ation  that  the  debtor  corporation  gave  collateral  security  for 
the  payment  of  indebtedness  about  to  mature,  and  which  it 
confessed  its  inability  to  meet  We  have  already  seen  that 
the  transfer  of  the  note  before  maturity,  as  collateral  security, 
and  so  indorsed  that  the  bank  became  a  party  to  the  instru- 
ment under  obligation  to  make  due  presentment  and  give  due 
notice  of  non-payment,  was  itself  a  sufficiteit  consideration  to 
constitute  the  bank  a  bona  fide  holder  for  value,  within  the 
recognised  principles  of  the  law  merchant.  The  presence, 
then,  in  the  contract  under  whidi  the  note  was  indorsed  and 
delivered  to  the  bank  of  an  additional  consideration,  —  the  pay- 
ment in  advance  of  usurious  interest,  —  which  the  law  declares 
to  be  vicious  and  illegal,  ought  not  to  destroy  the  entire  con- 
tract of  indorsement,  when  there  is  a  suflBcient  consideration, 
aside  from  the  usury  paid,  upon  whidi  it  may  rest 

We  are  of  opinion  that  no  error  of  law  was  committed  by 

the  court  below, 

Jud0me$U  ^firmed. 
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Tbjmouth  p.  Sav  Fbavgdoo. 

L  TteUttoiyof  ibttlttoof  SaalhndMotolMrmmiifl^UHidi  itiitid. 

1.  Tbe  act  «BtitiBd  '^  An  Act  to  qviet  Um  tftia  to  eertain  lands  witbiD  tha  oorpo- 
nla  limits  of  tfis  dtj  of  8«&  Ynndaeb,'^  approred  ICaieb  S»  1808  (14  Stat 
4),  eonllnnad  bar  dalm,  Sb  trvsl  that  certain  lands  should  bo  disposed  of 
and  oottY^od  to  parties  In  tfie  bom  Jkk  aetnal  possession  theitof ,  If  tbem- 
soItss  or  tenants,  on  the  pasesge  of  the  aot  MM,  that  trespassers  then  In 
possession  of  the  lands,  who  were  afterwards  ejsetsd  thersCrom  at  tfie  snit 
of  those  upon  whoee  prior  possession  thej  had  hitmded,  are  not  benefld- 
arlee  mder  the  aot ;  but  that  the  parties  who  so  rsooTsnd  the  posssssloa 
an  entitled  to  a  oonn^anee  tmm  the  dlj. 

8L  a  par^  cannot  initiate  a  pit  smptlon  r||^t  to  pnblio  land  1^  Intrneloo  npoa 
tfie  aotnal  possession  of  another;  nor  bf  settlinf  npon  land  In  Caltfoml% 
a  dafan  to  which,  vndcr  a  f oroigin  title,  is  at  the  time  pendinf  bef ovs  Hm 
tribunals  of  the  United  Stales  lor  conthTnatlfln. 

Ebbob  to  the  Sapreme  Court  of  tbe  State  of  CelifoniiB. 
The  faoti  are  stated  in  the  opinion  of  the  oonrt 

Mr.  WatUr  Vtm  Djfie  for  the  plaintifE  in  error. 
Mr.  8.  M  Wa$im^  Mr.  JBdward  Jonrn,  and  Mr.  Mmm^  L. 
G-ooldf  contra. 

Mb.  JxTBnoB  Fold  deUyered  the  opinion  of  the  oourt 
Thii  was  a  snit  to  ohazge  the  defendants  as  trustees  of  eei^ 
tain  land  in  the  dty  of  San  Franoisoo,  and  to  eompel  a  conrej- 
anoe  of  the  legal  title  to  the  plaintiff;  The  ease  is  free  frona 
difKcolty,  bat  to  understand  the  positions  of  the  plaintiff  it 
will  be  necessary  to  state  briefly  the  history  of  the  titlea  to 
lands  in  tliat  city. 

At  the  time  of  the  oonqnest  of  California  by  the  foroes  of 
the  United  Stages,  on  the  7th  of  Joly,  1846,  there  was  a  Mexi- 
can pueblo  at  tiie  site  of  the  present  city  of  San  FranoiMX). 
This  term  ^  pueblo,**  in  its  original  signification,  means  people 
or  population,  but  is  used  in  the  sense  of  the  English  word 
^town.**  It  has  the  indefiniteness  of  that  term,  and,  like 
it,  is  sometimes  applied  to  a  mere  collection  of  indi-nduals 
residing  at  a  particular  place,  a  settlement  or  Tillage,  as  well 
as  to  a  regular^  organised  municipality.  Gr%9ar  t.  MeDaw* 
sB,  6  Wall  868.  The  pueblo  at  San  Francisco  was  a  small 
setUementi  but  itisras  of  sufficient  importance,  as  early  as 
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1885,  to  haye  an  ayuntamiento,  oomposed  of  alcaldes  and 
other  officers;  and  it  was  under  their  goremment  for  some 
years.  At  the  time  of  the  conquest,  and  for  some  time  after- 
wards, it  was  under  the  gOTevnment  of  justices  of  the  peace, 
or  alcaldes. 

Bj  th^  laws  of  ,]||[ezico,  in  force  in  California  on  the  acqui- 
sition of  the  country,  pueblos  or  towns,  when  once  recognised 
by  public  authority,  became  entitled,  for  their  benefit  and  that 
of  their  inhabitants,  to  the  use  of  the  lands  embracing  the  site 
of  such  pueblos  or  towns  and  adjoining  territory  within  the 
limits  of  four  square  leagues,  to  be  measured  and  assigned  to 
them  by  the  officers  of  the  government.  Under  those  laws  the 
pueblo  of  San  Frandsco  asserted  a  claim  to  four  square  leagues, 
to  be  measured  o£E  from  the  northern  portion  o|  the  peninsula 
upon  which  the  present  city  is  situated. 

The  alcaldes  of  a  pueblo  exercised  the  power  of  distiibuting 
the  lands  of  the  town  in  small  parcels  to  its  inhabitants  for 
building,  cultivation,  or  other  uses,  the  remainder  being  gen 
erally  retained  for  commons  or  other  public  purposes. 

When  the  town  of  San  Francisco  was  occupied  by  our  forces, 
citizens  of  the  United  States  were  appointed  by  the  military 
or  the  naval  commanders  to  act  as  alcaldes  in  the  place  of  the 
Mexican  officers.  Upon  the  sudden  increase  of  .population  at 
that  place,  following  the  discovery  of  gold,  the  alcaldes  were 
called  upon  for  building-lots  in  great  numbers,  and  those  offi- 
cers distributed  them  with  a  generous  liberality  usually  attend- 
ing the  grant  of  other  people's  property.  Numerous  pei'sons, 
however,  arriving  at  the  town  were  not  disposed  to  recognize 
the  authority  in  this  respect  of  the  American  magistrates,  and 
finding  it  less  troublesome  to  appropriate  what  land  they 
needed  than  to  apply  to  the  magistrates  for  it,  they  asserted 
that  the  land  on  which  the  pueblo  was  situated  belonged  to  the 
United  States,  and,  as  evidence  of  the  sincerity  of  their  con- 
victions, immediately  proceeded  to  take  as  much  of  it  for 
themselves  as  they  could  conveniently  enclose  iwd  hold.  Thus 
the  town  was  soon  filled  with  an  active  and  restless  population, 
making  large  and  expensive  improvements  upon  lands  hdd  in 
some  instances  under  grants  from  the  alcaldes,  and  in  others 
by  the  right  of  prior  possession.    Sometimes  the  same  parcel 
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was  ohimed  by  different  parties ;  b j  one  pertj  as  a  aetiler, 
and  by  another  as  die  bolder  of  an  akalde  grant.  Dispates 
both  in  9jkd  oat  of  ibe  oonrts,  the  natnral  consequence  of  this 
difference  in  the  origin  of  the  titles  of  the  daimantSi  were 
greatly  increased  in  bitterness  by  the  enonnons  value  which  in 
a  short  period  the  lands  acquired. 

In  April,  1860,'*soon  after  the  organization  of  the  State  gor- 
emment^  San  Francisco  was  incorporated  as  a  city  by  the  legi^ 
lature.  She  at  opce  made  claim  to  the  lands  of  tiie  pueblo, 
as  its  successor ;  and,  when  the  board  of  land  comnussioners 
was  created  under  the  act  of  Congress  of  March  S,  1861,  she 
presented  the  claim  for  confirmation.  In  December,  1864,  the 
board  confirmed  the  claim  for  only  a  portion  of  the  four  square 
leagues.  Dissatisfied  with  the  limitation  of  the  claim,  the  city 
appealed  from  the  decree  of  the  commissioners  t6  the  District 
Court  of  the  United  States.  The  gOTemment  also  appealed, 
though  subsequently  it  withdrew  its  appeal  The  case  re* 
mained  in  the  District  Court  undetermined  until  'September, 
1864,  a  period  of  nearly  ten  years,  when,  under  the  author- 
ity of  an  act  of  Congress,  that  court  transferred*  the  case  to 
the  Circuit  Conrti  where  it  was  decided  in  the  foUowing  Oeto* 
ber.  The  decree,  finally  settied  and  entered  May  18,  1866, 
confirmed  the  claim  to  a  tract  of  land  embracing  so  much 
of  the  upper  portion  of  the  peninsula  upon  which  the  <nty 
is  situated,  above  the  ordinary  high-water  mark  of  1846, 
as  would  contain^  an  area  of  four  square  lesgues,  —  the  tract 
being  boundi^  on  the  north  and  east  by  the  bay  of  San 
Francisco,  on  tiie  west  by  the  Pacific  Ocean,  and  on  the  south 
by  a  due  east  and  west  line,  drawn  so  as  to  include  the  area  de^ 
ignated,  subject  to  certain  deductions,  which  it  is  unnecessary 
to  mention  here.  The  lands  were  confirmed  to  San  Francisco 
in  trust  for  the  benefit  of  lot-holders  under  grants  from  the 
pueblo,  town,  or  city,  or  other  competent  authority,  and  as' to 
any  residue,  in  trust  for  the  use  tmd  benefit  of  the  inhabitants 
of  the  dty.  As  already  stated,  the  city  was  incorporated  in 
April,  I860.  Tlie  charter  she  then  received  was  repealed,  and 
a  new  charter  granted  in' April,  1851.  The  limits  of  the  city, 
as  defined  by  this  latter  charter,  embraced  an  area  of  over  two 
miles  square.    The  lands  lyiiq;  outKde  of  these  charter  limits 
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are  designated  in  die  eabeeqnent  legislation  of  the  oi<^  and 
State,  and  frequently  in  the  decisions  of  the  oonrts,  as  oatside 
lands. 

Pending  the  appeal  of  the  pneblo  chdm  in  the  Distriet  Conrti 
the  city  passed  an  ordinance,  known  in  its  history,  from  the  name 
of  its  author,  as  the  Van  Ness  Ordinance,  the  object  of  which 
was  to  settle  and  quiet  the  title  at  persons  holding  land  in  the 
city.  It  relinquished  andgranted  aU  the  right  and  claim  of  the 
dtj  to  land  within  the  corporate  limits  as  defined  by  the  char- 
ter of  1861,  with  certain  exceptions,  to  parties  in  the  actual 
possession  thereoi^  by  themselTes  or  tenants,  on  or  before  the 
1st  of  January,  1855,  pronded  such  possession  was  continned 
up  to  the  time  of  the  introduction  of  the  ordinance  into  the  com 
men  council,  or  if  interrupted  by  an  intruder  or  trespasser,  had 
been  at  might  be  recovered  by  legal  process^  and  it  declared 
that,  for  all  the  purposes  contemplated  by  the  ordinance,  pe^ 
sons  should  be  deemed  possessors  who  held  titles  to  lands  within 
those  limits  by  yirtue  of  a  grant  made  by'any  ayuntamiento, 
town  council,  alcalde,  or  justice  of  the  peace  <rf  the  former 
pueblo,  before  the  7th  of  July,  1846,  or  by  Tirtue  of  a  grant 
subsequentiy  made  by  those  authorities,  within  certain  limits  of 
the  city,  previous  to  its  incorporation  by  the  State,  provided  the 
grant,  or  a  material  portion  of  it,  had  been  recorded  in  a  proper 
book  of  records  in  the  control  of  tiie  recorder  of  the  county 
previoQS  to  April  *8,  1851.  In  March,  1868,  the  legislatum 
ratified  and  confirmed  this  ordinance ;  and  on  the  1st  of  July, 
1864,  Congress  relinquished  and  granted  to  the  dty  all  the  in- 
terest of  the  United  States  to  the  lands  within  the  corporate 
limits  of  1861,  in  trust  for  tiie  uses  and  purposes  of  the  ordi- 
nance. Thus  the  contention  of  the  different  claimants  to  land 
within  those  limits  was  settied,  their  titles  secured,  and  the 
usual  result  of  quieting  tities,  progress  and  prosperity,  fol« 
lowed. 

But  appeals  were  prosecuted  to  the  Supreme  Court,  both  by 
the  United  States  |md  by  the  city,  —  by  the  United  States  from 
the  whole  decree,  and  by  the  city  from  so  much  of  it  as  in- 
cluded the  reservations  in  the  estimate  of  the  quantity  of  land 
confirmed.  Whilst  these  appeals  were  pending,  and  oti  the 
8th  of  March,  1866,  Congress  passed  an  act  to  quiet  the  title  to 
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aertein  lands  witibia  the  oorporate  limiti  of  the  dtj.  At  this 
tinMi  ihe  liniiti  had  baen  asiended  so  as  to  be  eoineidant  with 
those  of  the  oounty,  and  embiaoed  the  whole  of  the  foar  sqoaie 
leagues  confirmed.  Bj  this  act,  dl  the.  right  and  title  of  the 
United  States  to  the  land  covered  by  the  decree  of  the  Cirooit 
Court  were  relinqoished  and  granted  to  the  city,  and  the  obim 
to  the  land  was  confirmed ;  subject,  howerer,  to  certain  lea- 
enrations  and  exceptions,  and  upon  trust  that  all  the  land  not 
previously  granted  to  the  dtj  should  be  disposed  of  and.  ccn- 
veyed  by  the  city  to  the  parties  in  the  htma  fide  aehud  po§9$^ 
rian  ihtmnfs  hf  tk$m$d9s$  or  UnamU^  on  the  paeeage  qf  tie 
a€t^  in  such  quantities  and  upon  such  terms  and  conditions  as 
the  legislature  of  the  State  of  California  might  prescribe,  ex- 
cept sach  parcels  thereof  as  might  be  reserved  and  set  apart  by 
ordinance  of  the  dty  for  public  uses.  The  appeals  to  the 
Supreme  Court  were  accordingly  dismissed.  Tikwneend  v. 
GreeUy^  5  Wall.  826.  The  title  of  the  dty  to  the  hmd  within 
the  four  squsrs  leagues  rests,  therefore,  upon  the  decree  of  the 
Circuit  Court,  as  entered  on  the  18th  of  May,  1865,  and  this 
confirmatory  act  of  CoQgress.  By  this  act,  the  government 
expressed  its  will  with  respect  to  the  claim  of  the  city,  and  the 
conditions  upon  which  it  should  be  recognised  and  confirmed. 
As  vras  said  by  this  court,  in  Griear  v.  McDaweU^  **  in  the  exi^ 
cution  of  its  treaty  obligations  with  respect  to  property  claimed 
under  Mexican  laws,  the  government  may  adopt  such  modes  of 
procedure  as  it  may  deem  expedient.  It  may  act  by  legiBlar 
tion  directly  upon  the  claims  preferred,  or  it  may  provide  a 
special  board  for  their  determination,  or  it  may  require  their 
submission  to  the  ordinary  tribunals.  It  is  the  sole  judge  of 
the  propriety  of  the  mode  i  and,  having  the  plenary  power  of 
confirmation,  it  may  annex  any  conditions  to  the  confirmation 
of  a  claim  resting  upon  an  imperfect  rij^t  which  it  may 
choose.  It  may  declare  the  action  of-  the  special  board  final  i 
it  may  make  it  subject  to  appeal;  it  may  require  the  appeal  to 
go  throngji  one  or  more  courts;  and  it  may  arrest  the  action  of 
board  or  courts  at  any  stage.    6  WalL  879. 

The  title  of  the  dty  bdng  thus  settled,  its  authorities  pro- 
ceeded under  the  provisions  of  the,  confirmatory  act,  and  re* 
served  and  set  apart  grounds  f<Nr  parks  and.  other  puUie 


i 


256  Tbeitoutr  v.  San  FsiKCifloa.  [Sap.  Ot 

purposea.  Bat,  as  these  groondi  were  in  many  instaaeee 
occupied,  the  city  passed  an  ordinance  known  as  No.  800,  tab- 
seqaently  ratified  by  the  l^gislatare,  by  which  a  general'  asMie* 
meat  was  levied  apon  all  the  lands  conyeyed  to  oocapants  aa  a 
condition  of  reeeiying  deeds  from  the  city,  the  money  thos 
raised  to  be  applied  towards  compensating  those  whoee  lands 
were  thus  taken  for  pablic  parposee. 

Some  of  the  defendants,  and  parties  through  whom  the 
others  claim,  had  been  in  the  actual  possession  of  the  land  in 
controrersy  here  before  the  passage  of  the  act  of  1866 ;  bat  their 
possession  had  been  intruded  upon  by  yiolence,  and  they  driven 
from  the  land  by  parties  through  whom  the  plaintiflE  claims. 
One  of  the  intruding  parties  afterwards  set  up  a  daim.  that  he 
entered  as  a  pre-emptioner  under  the  laws  of  the  United  States. 
Subsequentiy,  the  excluded  parties  recovered  possession  by 
suit ;  and  the  judgment  in  their  favor  was  aflSrmed  on  appeal 
by  the  Supreme  Court  of  the  State.  They  then  transferred  the 
property,  for  the  sake  of  convenience  and  eiqiedition  in  seem>* 
ing  the  title,  to  one  of  their  number,  who  applied  to  the  eity 
authorities  and  obtained  a  deed  of  the  premises,  first  paying  the 
assessment  levied  upon  it  and  the  taxes  due.  Under  this  deed 
the  defendants  hold  the  property.  The  phdntifiE,  representing 
the  claims  of  the  intruding  and  subsequentiy  ejected  partiesi 
and  insisting  that  they  were  beneficiaries  under  the  act  of  Ooih 
gross,  because  upon  its  passage  they  were  in  the  actual  posses 
sion  of  the  property,  brought  the  present  suit  to  chaige  the 
defendants  as  trustees  ci  the  l^gal  title  for  his  benefit.  The 
District  Court  and  the  Supreme  Court  of  the  State  were  ci 
opinion  that,  upon  his  own  showing,  his  grantors,  the  in- 
truders mentioned,  were  never  in  the  banajlde  possession  ci 
the  property^  within  the  meaning  of  the  act  ci  Congress  i  and 
we  agree  with  them  in  this  respect  The  claim  of  one  of  the 
intruders  as  a  pre-emptioner  was  equally  unfounded,  —  1st,  b^ 
cause  the  right  of  pre-emption,  under  the  laws  of  the  United 
States,  cannot  be  acquired  by  intrusion  and  trespass  upon  lands 
in  the  actual  possession  of  others ;  2d,  becaose  the  lands  were 
claimed  under  a  foreign  titie,— that  of  the  pueblo  from 
Mexico,  —  the  claim  to  which  was  tiien  pending  before  the 
tribunals  of  the  United  States. 
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Tbe  powoiiion  obtained  by  the  intrusion  and  trespass  of  the 
plaintilTs  grantors  eonstitates  no  grannd  for  eqniteble  relief 
against  the  holders  of  the  eitj  title ;  and  the  assertion  of  a 
possession  thus  obtained  has  as  little  merit  as  the  lawless  and 
unjustifiable  oondaet  of  the  intraders  in  seizing  the  property. 

JudgmmU  a^ffbrmed. 


Tmsswbskm  v.  Dayib. 

1.  Sset  MS  of  the  Bcrlied  Stetutet  of  the  XTnlted  Stetct,  wMeh  decUrM  tfiat 
"when  anj  cItQ  aiiU  or  erimbial  piotecutioii  It  eommciioed  In  anj  eoort  of 
a  State  asalnsi  uuj  oOoer  appointed  under  or  acting  1^  anthority  of  anj* 
RTcnne  law  of  the  United  States  now  or  hereafter  enacted,  or  agalnel 
any  penon  acting  nnder  or  hy  anthorltj  of  an j  tnch  oOoer,  on  aocoont  of 
any  act  done  nnder  color  of  bit  offlce  or  of  any  tnch  law,  or  on  aooonnt 
of  any  right,  title,  or  anthorlly  claimed  by  tndi  oOoer  or  other  pereon  nnder 
any  tnch  law,  ...  the  tald  tnlt  or  protecntion  may,  at  any  time  before  the 
trial  or  final  hearing  thereof,  be  remored  for  trial  into  the  Circnlt  Conrt 
next  to  be  holden  In  the  dittrict  where  the  tame  it  pending,  npon  the  peti- 
tion of  tnch  defendant  to  tald  CIrcnit  Conrt,"  ftc.  It  not  In  confllet  with  the 
Conttitntion  of  the  United  Stotet. 

a  Ac  wat,  In  a  State  conrt  of  Tennettee,  Indicted  for  mnrder.  In  hit  petition, 
dnly  Terified,  for  rtmoTal  of  the  protecntion  to  the  Circnit  Conrt  of  the 
United  Statet,  Jie  ttated  that,  althongh  indicted  for  mnrder,  no  mnrder  wat 
committed ;  that  the  killing  wat  done  In  necettary  telf-defence,  to  taTo  hie 
own  life ;  that  at  the  time  the  alleged  act  for  which  he  wat  indicted  wat 
committed  he  wa^,  and  ttHl  It,  an  officer  of  the  United  Statet,  to  wit»  a 
depnty  colleetor  of  Internal  rerenne ;  that  the  act  for  which  he  wat  Indicted 
wat  performed  In  hit  own  neceetary  telf-defence  while  engaged  in  the  die- 
charge  of  hit  datlet  at  depnty  colleetor,  and  whtte  acting  by  and  nnder  the 
anthority  of  the  Intemal-reTonne  lawt  of  the  United  Statee ;  that  what  he 
did  wat  done  nnder  and  by  right  of  hit  laid  office ;  that  It  wat  hit  dnty 
to  telle  lUldt  dittUleriet  and  the  apparatnt  nted  for  the  illicit  and  nn- 
lawfnl  dittUlatlon  of  tplritt ;  and  that  while  to  attempting  to  enforce  tald 
lawt,  at  depnty  collector  at  af oretald,  he  waa  attanlted  and  fired  npon  by 
a  nnmber  of  aimed  men,  and  that  In  defence  of  hit  life  he  returned  the 
file,  whidi  it  the  killing  mentioned  In  the  faidlotment  BM,  that  the  peti- 
tSon  wat  in  cooformlty  with  the  ttatnte,  and,  npon  being  filed,  the  proee* 
cntlon  wat  remored  to  the  CIronit  Conrt  of  the  United  Statet  for  that 
dittrict. 

a  The  United  Statee  It  a  gorcnunent  with  anthority  extending  orer  the  whole 
territoiy  of  the  Union,  acting  npon  the  Statee  and  the  people  of  the  Statea 
WhUe  limited  In  the  number  of  Itt  powen,  it  it»  to  far  at  itt  torertlgnty 
▼oks*  17 
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extendi,  tiiprenie.  No  State  can  ezelnde  It  from  cxeidiiiig  tbMi,  olietniel 
its  anthoriied  oiBoen  a^Uns*  1^  ^^  ^  wHhliold  fron  it^  for  a  monwD^ 
the  oogniianee  of  an j  rabjeot  whleh  the  Oonttltatioii  hat  oonuMltled  to  ik 
4.  The  general  foremnent  matt  cease  to  exist  wheneT«r  it  eannot  enfovoe  tlM 
exerdse  of  Its  ooastltotlonal  powers  within  tlie  Statss  bj  the  Instramsiital- 
Ity  of  its  oOoers  and  agents.  If,  when  ihns  actfaig,  within  the  eoope  of 
their  anthority,  tli^  can  ho  arrested  and  bfomht  to  trial  In  a  State  eonr^ 
for  an  alleged  offence  against  the  law  of  the  State,  yet  warranted  bj  the 
Federal  authority  thej  posssss,  and  if  the  general  goremmcnt  Is  powsikes 
to  Interfere  at  once  for  their  protection,— if  their  protection  most  be  left 
to  the  action  of  the  State  oonrt, —the  operations  of  the  gsneral  government 
may  at  any  Ume  be  arrested  at  the  will  <tf  one  of  the  Statss.  No  onoh 
element  of  weakness  is  to  be  found  in  the  Constitution. 

6.  The  proTision  of  the  Constittttlon  declaring  that  the  JuAdal  power  of  the 

United  States  extends  "to  otf  cases  in  law  and  equity  ailslng  under  the 
CkmsUtutlon,  the  laws  of  the  United  States,  and  treatise  made  or  whkh 
shall  be  made  under  their  author!^,"  cmbraoss  alike  drU  and  orimlaal 
cases.  Both  are  equally  within  that  power. 
S»  A  case  arises  under  that  Constitution  not  merdy  where  a  par^  oones  Into 
court  to  demand  something  conferred  upon  him  by  the  Constitution,  a  law 
of  the  United  Statss,  or  a  treaty,  but  wherercr  its  correct  decision  as  to  the 
rights  pririlege,  daim,  protection,  or  defence  ot  a  party,  in  whole  or  In  part 
depends  upon  the  oonstruction  of  either.  It  Is  In  the  power  of  Congrsss  to 
glTS  the  circuit  courts  of  the  United  Statss  JurisdIctioa  of  sudi  a  case, 
although  it  may  iuTolre  other  questions  of  fact  or  of  law. 

7.  If  the  case,  whether  civil  or  criminal,  he  one  to  which  the  Judicial  power  of 

the  United  States  extends,  its  remoTal  to  the  Federal  court  does  not  InTude 
State  Jurisdiction.  On  the  contraiy,  a  denial  of  the  riglit  of  the  general 
goTcmment  to  remoTc^  take  charge  of  and  try  a^y  esse  arisfaig  under  the 
Constitution  and  laws  of  the  United  Statee,  Is  a  denial  of  Its  coaosded 
sorereignty  over  a  subject  expressly  committed  to'it  It  Is  a  denial  of  a 
doctrine  neoessaiy  for  the  preservation  of  the  acknowledged  powers  of  the 
government  The  exercise  of  the  power  to  rsmove  criminal  proeecntiops 
is  seen  in  the  act  of  Feb.  4^.1816  (S  Stat.  196),  again  fai  the  third  ssotion  ot 
the  act  of  ICarch  %  188S  (4  id.  688),  and  mors  recently  fai  the  act  of  Ju^ 
18, 1866.  14  id.  17L 

Certifioatb  of  diyiflion  in  opinion  between  the  jadgee  of 
the  Circnit  Cioort  of  the  United  Sttttea  for  the  Middle  District 
of  Tennessee. 

James  M.  Davis,  was,  in  the  Cirooit  Coort  for  Grandj 
Connty,  in  the  State  of  Tennessee,  indicted  for  mnrder*  On 
the  twenty-ninth  day  of  Angost,  1878,  before  the  trial  of  the 
indictment,  he  presented  to  the  Cirotdt  Coart  of  the  United 
States  for  the  proper  district  the  following  petition,  praying 
for  a  removal  of  the  case  into  that  oonrt,  and  for  a  Mfti^ 
rari : — 
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«*Toiir  petitioner,  Jamee  M.  Dtviii  would  noet  rapeotfitllf 
•hoir  to  tbe  oourt  diat  on  the  twenty-iint  iaj  of  May,  1878,  at 
the  May  Term  of  the  dreidt  Court  of  Gnmdy  Oonnty,  Tenneaaee, 
the  grand  jnrora  for  the  State  of  Tenneaaee,  at  the  inatanoe  of 
B.  M.  Haynea,  aa  proeeeotor,  indicted  your  petitioner  for  wilfully, 
premeditatedly,  deliberately,  and  of  hit  malioe  aforethought  killing 
one  J.  B.  Haynea,  which  indictment  and  criminal  proaeoution  ao 
instituted  ia  atill  pending  againat  your  petitioner  in  the  Circuit 
Court  of  Grundy  County,  within  the  middle  diatrict  of  Tenneaaee. 

**  And  he  fhrther  ahowa  that  no  murder  waa  committed ;  but,  on 
the  other  hand,  the  killing  waa  committed  in  hit  own  neceaaary 
aelf-defenoe,  to  aaye  hia  own  life ;  that  at  the  time  the  alleged  act 
fi>r  which  he  waa  indicted  waa  committed  he  waa,  and  atill  ia,  an 
oiBeer  of  the  United  Statea,  to  wit,  a  deputy  collector  of  internal 
revenue,  and  the  act  for  which  he  waa  indicted  waa  performed  in 
hia  own'neceiaary  aelMefence,  while  engaged  in  the  diachaige  of 
the  dutiea  of  hia  office  aa  deputy  collector  of  internal  revenue;  and 
he  waa  acting  by  and  under  the  authority  of  the  internal-revenue 
lawa  of  the  United  States  and  waa  done  under  and  by  right  of  hia 
office,  to  wit,  aa  deputy  collector  of  internal  revenue.  It  ia  hia 
duty  to  aeiie  illicit  diatUleriea  and  the  apparatua  that  ia  being  uaed 
for  the  illidt  and  unlawful  diatiUation  of  apirita,  and  while  ao 
attempting  to  enfoiM  the  revenue  lawa  of  the  United  8tatea,  aa 
deputy  collector  afbreadd,  he  waa  aaaaulted  and  ired  upon  by  a 
number  of  armed  men,  and  in  defence  of  hia  life  returned  the  fire. 

In  view  of  theae  Ikcta,  your  petitioner  praya  that  aaid  cauae  may 
DC  removed  from  the  Circuit  Court  of  Grundy  County  to  the 
Circuit  Court  of  the  United  SUtea  for  the  Middle  Diatrict  of  Ten- 
neaaee for  trial,  and  that  a  emriiorari  iiaue.    And  aa  in  duty  bound 

he  will  ever  pray. 

^  Jamh  a.  Wabdus,  AUanmjf. 

**I>iBnioT  OT  MiDBui  Tnnrxaaxi, ) 
<<  CoufUy  of  JkuMbon:  J 

^  Jamea  M.  Davia,  being  duly  awom,  depoaea  and  aaya  that  he  ia 

the  petitioner  named  in  aaid  petition ;  that  he  haa  heard  the  aame 

read,  and  knowa  the  contenta  thereof  and  that  the  aame  ia  true  of 

own  knowledge. 

**  jAMxa  M.  DjLVia. 

*<Subaoribed  and  awom  to  before  me  this  Aug.  18, 1878. 

«J.  W.  Campbell, 
^UiS.  Oom'r/ar  MUUBe  Ti 
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^Tbe.  record  haying  been  retnrned,  in  compliance  with  the 
writ,  a  motion  was  miule  to  remand  the  case  to  the  State  court ; 
and,  on  the  hearing  of  the  motion,  the  judges  were  divided 
in  opinion  upon  the  following  qnestione,  which  are  .-certified 
here :  — 

FtTMt^  Whether  an  indictment  of  a  revenue  ofBcer  (of  the 
United  States)  for  murder,  found  in  a  State  court,  under  the 
facts  alleged  in  the  petition  for  removal  in  this  case,  is  remoY* 
able  to  the  Circuit  Court  of  the  United  States,  under  sect.  648 
of  the  Revised  Statutes. 

Second^  Whether,  if  removable  from  the  State  court,  there  is 
any  mode  and  manner  of  procedure  in  the  trial  prescribed  by 
the  act  of  Congress. 

2%4n2|  Whether,  if  not,  a  trial  of  the  guilt  or  innocence  of 
the  defendant  can  be  had  in  the  United  States  Circuit  Court. 

Mr.  Betgamin  J.  £ea,  Attorney-General  of  Tennossee,  and 
Mr.  Jame$  O-.  Field  for  the  plaintiff  in  error. 

Mr.  Attomejf^  General  Devene  and  Jfi*.  AieisUmt  Aitomejf' 
General  Smith,  contra. 

Mb.  Justiob  Stbokq  delivered  the  opinion  of  the  court 
The  first  of  the  questions  certified  is  one  of  great  importance, 
bringing  as  it  does  into  consideration  the  relation  of  the  general 
government  to  the  government  of  the  States,  and  bringing  also 
into  vlwW  not  merely  the  construction  of  an  act  of  Congress, 
but  its  constitutionality.  That  in  this  case  the  defendant's 
petition  for  removal  of  the  cause  was  in  the  form  prescribed  by 
the  act  of  Congress  admits  of  no  doubt.  It  represented  that 
he  had  been  indicted  for  murder  in  the  Circuit  Comt  of 
Grundy  County,  and  that  the  indictment  and  criminal  prose* 
cution  were  still  pending.  It  represented  further,  that  no 
murder  was  committed,  but  that,  on  the  other  hand,  tlie  kill- 
ing was  committed  in  the  petitioner's  own  necessary  self- 
defence,  to  save  his  own  life ;  that  at  the  time  when  the  alleged 
act  for  which  he  was  indicted  was  committed  he  was,  and  still 
is,  an  officer  of  the  United  States,  to  wit,  a  deputy  collector  of 
internal  revenue,  and  that  the  act  for  which  he  was  indicted 
was  pei-forroed  in  his  own  necessary  self-defence  while  engaged 
in  the  dischaige  of  his  duties  as  deputy  collector ;  that  he  wais 
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acting  l>7  and  ondar  the  antboritj  of  tbe  intemal-reTenae  laws 
of  the  United  States ;  that  what  he  did  was  done  nnder  and  by 
right  of  his  office,  to  wit|  as,  deputy  collector  of  internal  rer- 
enue;  that  it  was  his  duty  to  seize  illicit  distilleries  and  the 
apparatuii  that  is  used  for  the  illicit  and  unlawful  dLstillation  of 
spirits ;  and  that  while  so  attempting  to  enforce  the  revenue 
laws  of  the  United  States,  as  deputy jcoUector  as  aforesaid,  he 
was  assaulted  and  fired  upon  by  a  number  of  armed  men,  and 
that  in  defence  of  his  life  he  returned  the  fire.  The  petition 
was  verified  by  oath,  and  the  certificate  required  by  the  act  of 
Congress  to  be  given  by  the  petitioner's  legal  counsel  was 
appended  thereto.  There  is,  therefore,  no  room  for  reasonable 
doubt  that  a  case  was  made  for  the  removal  of  the  indictment 
into  the  Circuit  Court  of  the  United  States,  if  sect.  643  of  the 
Revised  Statutes  embraces  criminal  prosecutions  in  a  State 
court,  and  makes  them  removable,  and  if  that  act  of  Congress 
wafts  not  unauthorized  by  the  Constitution.  The  language  of 
the  statute  (so  far  as  it  is  necessary  at  present  to  refer  to  it) 
is  as  follows :  **  When  any  civil  suit  or  criminal  prosecution  is 
commenced  in  any  court  of  a  State  against  any  officer  appointed 
under,  or  acting  by  authority  of,  any  revenue  law  of  the  United 
States,  now  or  hereafter  enacted,  or  against  any  person  acting 
by  or  under  authority  of  any  such  officer,  on  account  of  any 
act  done  under  color  of  his  office  or  of  any  such  law,  or  on 
account  of  any  right,  tide,  or  authority  claimed  by  such  officer 
or  other  person  under  any  such  law,"  the  case  may  be  removed 
into  the  Federal  court.  Now,  certainly  the  petition  for  the 
removal  represented  that  the  act  for  which  the  defendant  was 
indicted  was  done  not  merely  under  color  of  his  office  as  a 
revenue  collector,  or  under  color  of  the  revenue  laws,  not 
merely  while  he  was  engaged  in  performing  his  duties  as  a 
revenue  officer,  but  that  it  was  done  under  and  by  right  of  his 
office,  and  while  he  was  resisted  by  an  armed  force  in  his 
attempts  to  dischai^  his  official  duty.  This  is  more  than  a 
claim  of  right  and  authority  under  the  law  of  the  United  States 
for  the  act  for  which  he  has  been  indicted.  It  is  a  positive 
assertion  of  the  existence  of  such  authority.  But  the  act  of 
Congi*ess  authorizes  the  removal  of  any  cause,  when  the  acts 
of  the  defendant  complained  of  were  done,  or  claimed  to  have 
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been  done,  in  the  diBoharge  of  lua  duty  m  %  Federal  officer. 
It  makes  Buoh  a  daim  a  basis  for  the  assomptioii  of  Federal 
jurisdiction  of  the  case,  and  for  retaining  it,  at  least  until  the 
claim  proves  unfounded. 

That  the  act  of  Congress  does  provide  for  the  removal  of 
criminal  prosecutions  for  offences  against  the  State  laws,  when 
there  arises  in  them  the  claim  of  the  Federal  right  or  authority, 
is  too  plain  to  admit  ci  deniaL  Such  is  its  positive  language, 
and  it  is  not  to  be  argued  away  by  presenting  the  supposed 
incongruity  of  administering  State  criminal  laws  by  other 
courts  than  those  established  by  the  State.  It  has  been  stren- 
uously urged  that  murder  within  a  State  is  not  made  a  crime 
by  any  act  of  Congress,  and  that  it  is  an  offence  against  the 
peace  and  dignity  of  the  State  alone.  Hence  it  is  inferred 
that  its  trial  and  punishment  can  be  conducted  only  in  State 
tribunals,  and  it  is  argued  that  the  act  of  Congress  cannot 
mean  what  it  says,  but  that  it  must  intend  only  such  proseco- 
tions  in  State  courts  as  ar^  for  offences  against  the  United 
States,  —  offences  against  the  revenue  laws.  But  there  can  be 
no  criminal  prosecution  initiated  in  any  State  court  for  that 
which  is  merely  an  offence  against  the  gmeral  government.  If, 
therefore,  the  statute  is  to  be  allowed  any  meaning,  when  it 
speaks  of  criminal  prosecutions  in  State  courts,  it  must  intend 
those  that  are  instituted  for  aUeged  violations  of  State  laws,  in 
which  defences  are  set  up  or  daimed  under  United  States  laws 
or  authority. 

We  come,  then,  to  the  inquiry,  most  discussed  during  the 
argument,  whether  sect.  648  is  a  constitutional  exercise  of  the 
power  vested  in  Congress.  Has  the  Constitution  conferred 
upon  Congress  the  power  to  authorize  the  removal,  from  a 
State  court  to  a  Federal  court,  of  an  indictment  against  a 
revenue  officer  for  an  alleged  crime  against  the  State,  and  to 
order  its  removal  before  trial,  when  it  appears  that  a  Federal 
question  or  a  claim  to  a  Federal  right  is  raised  in  the  case,  and 
must  be  decided  therein  f  A  more  important  question  can 
hardly  be  imagined.  Upon  its  answer  may  depend  the  possi* 
bility  of  the  general  government's  preserving  its  own  existence. 
As  was  said  in  Martin  v.  ffwiUr  (1  Wheat.  868),  '*  the  gen- 
eral government  must  cease  tu  exist  whenever  it  loses  the 
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power  of  pfoteotiiig  itaelf  in  the  exfumae  of  its 
powers^*  It  oan  a^ot  qbIj'  ihToiigh  its  oflBoers  and  agents,  and 
they  most  aet'  wiihjn  the  'States.  If|  when  thns  acting,  and 
within  the  soope  of  their  authority,  thgse  officers  can  be  anested 
and  brought  to'  trial  in  a  State  court,  for  an  alleged  offence 
against  the  law  of  the^  State,  yet  warranted  by  the  Federal 
authority  they  possess,  and  if  the  general  goyemment  is  power- 
less to  interfere  at  once  for  their  protection,  —  if  their  pro- 
tection must  be  left  to  the  action  of  the  State  court,  *»  the 
operations  of  the  general  goremment  ^nay  at  any  time  be 
arrested  at  the  will  of  one  of  its  members.  The  legislation  of 
a  State  may  be  unfriendly.  It  may  affix  penalties  to  acts 
done  under  the  immediate  direction  of  the  national  goyemment, 
and  in  obedience  to  its  laws.  It  may  deny  the  .authority  con- 
ferred by  those  laws.  The  State  court  may  administer  not 
only  the  laws  of  the  State,  but  equally  Federal  law,  in  such  a 
manner  as  to  paralyze  the  operations  of  the  goyemment.  And 
eyen  if,  after  trial  and  final  judgment  in  the  State  court,  the 
case  can  be  brought  into  the  United  States  court  for  reyiew, 
the  officer  is  withdrawn  from  the  discharge  of  his  duty  during 
the  pendency  of  the  prosecution,  and  the  ezerdse  of  acknowl- 
edged Federal  power  arrested. 

We  do  not  think  such  an  element  of  weakness  is  to  be  found 
in  the  Constitution.  The  United  States  is  a  goyemment  with 
anthoriiy  extending  oyer  the  whole  territory  of  the  Union, 
acting  upon  the  States  and  upon  the  people  of  the  States. 
While  it  is  limited  in  the  number  of  its  powers,  so  far  as  its 
soyereignty  extends  it  is  supreme.  No  State  goyemment  can 
exclude  it  from  the  exercise  of  any  authority  conferred  upon  it 
by  the  Constitution,  obstract  its  authorized  officers  against  its 
will,  or  withhold  from  it,  for  a  moment,  the  cognizance  of  any 
subject  which  that  instrument  has  committed  to  it. 

By  the  last  clause  of  the  eighth  section  of  the  first  article  of 
the  Constitution,  Congress  is  inrested  with  power  to  make  all 
laws  necessary  and  proper  for  carrying  into  execution  not  only 
all  the  powers  preyiously  specified,  but  also  all  other  powers 
yested  by  the  Constitution  in  the  goyemment  of  the  United 
States,  or  in  any  department  or  officer  thereot  Among  these 
is  the  judicial  power  of  the  goyemment.    That  is  declared  by 
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the  second  seotion  of  the  third  article  to  ^  extend  to  all  oaaea 
in  law  and  equity  arising  under  the  Clonstitntion,  the  laws  of 
the  United  States,  and  treaties  made  or  which  shall  be  made 
under  their  authority,"  &c.  This  provision  embraces  alike 
civil  and  criminal  cases  arising  under  the  Constitution  and 
laws.  Cohem  y.  Virginia^  6  Wheat.  264.  Both  are  equally 
within  the  domain  of  the  judicial  powers  of  the  United  States, 
and  there  is  nothing  in  the  grant  to.  justify  an  assertion  that 
whatever  power  may  be  exerted  over  a  civU  case  may  not  be 
exerted  as  fully  over  a  criminal  one.  And  a  case  arising  under 
the  Constitution  and  laws  of  the  United  States  may  as  well 
arise  in  a  criminal  prosecution  as  in  a  civil  suit.  What  consti- 
tutes a  case  thus  arising  was  early  defined  in  the  ease  cited 
from  6  Wheaton.  It  is  not  merely  one  where  a  party  comes 
into  court  to  demand  something  conferred  upon  him  by  the 
Constitution  or  by  a  law  or  treaty.  A  case  consists  of  the 
right  of  one  party  as  well  as  the  other,  and  may  truly  be  said 
to  arise  under  the  Constitution  or  a  law  or  a  treaty  of  the 
United  States  whenever  its  correct  decision  depends  upon 
the  construction  of  either.  Cases  arising  under  the  laws  of 
the  United  States  are  such  as  grow  out  of  the  legislation  of 
Congress,  whether  they  constitute  the  right  or  privilege,  or 
claim  or  protection,  or  defence  of  the  party,  in  whole  or  in  part, 
by  whom  they  are  asserted.  Story  on  the  Constitution,  sect. 
1647 ;  6  Wheat  879.  It  was  said  in  O$bom  y.  The  Bank  tf 
the  United  StaUe  (9  Wheat.  788),  ""When  a  question  to  which 
the  judicial  power  of  the  Union  is  extended  by  the  Constitu- 
tion forms  an  ingredient  of  the  original  cause,  it  is  in  the 
power  of  Congress  to  give  the  circuit  courts  jurisdiction  of 
that  cause,  although  other  questions  of  fact  or  of  law  may  be 
involved  in  it.''  And  a  case  arises  under  the  laws  of  the 
United  States,  when  it  arises  out  of  the  implication  of  the  law. 
Mr.  Chief  Justice  Marshall  said,  in  the  case  last  cited :  ^*  It  is 
not  unusual  for  a  legislative  act  to  involve  consequences  which 
are  not  express.  An  officer,  for  example,  is  ordered  to  arrest 
an  individual.  It  is  not  necessary,  nor  is  it  usual,  to  say  tlwt 
he  shall  not  be  punished  for  obeying  this  order.  His  security 
is  imiilied  in  the  order  itself.  It  is  no  unusual  thing  for  an  act 
of  Congress  to  imply,  without  expressing,  this  very  exemption 
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bom  State  oontroL**  .  •  •  ^  The  collectors  of  the  leTenoe,  the 
carriers  of  the  mai!,  the  mint  establishment,  and  all  those 
Institatiims  which  are  pablic  in  their  nature,  are  examples  in 
point.  It  has  never  been  doubted  that  all  who  are  employed 
in  them  are  protected  while  in  the  line  of  their  doty ;  and  yet 
this  protection  is  not  expressed  in  any  act  of  Congress.  It  is 
incidental  to,  and  is  implied  in,  the  several  acts  by  which  those 
institutions  are  created;  and  ia  secured  to  the  individuals 
employed  in  them  by  the  judicial  power  alone;  that  is,  the 
judicial  power  is  the  instrument  employed  by  the  government 
m  admmistenng  this  security. 

The  constitutional  right  of  Congress  to  authorize  the  re- 
moval  before  trial  of  civil  cases  arising  under  the  laws  of  the 
United  States  has  long  since  passed  beyond  doubt.  It  was 
exercised  almost  contemporaneously  with  the  adoption  of  the 
Constitution,  and  the  power  has  been  in  constant  use  ever 
since.  The  Judiciary  Act  of  Sept.  24, 1789,  was  passed  by  the 
first  Congress,  many  members  of  which  had  assisted  in  fram- 
ing the  Constitution ;  and  though  some  doubts  were  soon  after 
suggested  whether  cases  could  be  removed  from  State  courts 
before  trial,  those  doubts  soon  disappeared.  Whether  removal 
from  a  State  to  a  Federal  court  is  an  exercise  of  appeUate 
jurisdiction,  as  laid  down  in  Story's  Commentaries  on  the  Con- 
stitution, sect.  1746,  or  an  indirect  mode  of  exerdsing  original 
jurisdiction,  as  intimate»d  in  RaUwajf  Oampanjf  v.  Whitton  (18 
Wall.  270),  we  need  not  now  inquire.  Be  it  one  or  the  other, 
it  was  ruled  in  the  case  last  cited  to  be  constitutional.  But 
if  there  is  power  in  Congress  to  direct  a  removal  before  trial 
of  a  civil  case  arising  under  the  Constitution  or  laws  of  the 
United  States,  and  direct  its  removal  because  such  a  case  has 
arisen,  it  is  impossible  to  see  why  the  same  power  may  not 
order  the  removal  of  a  criminal  prosecution,  when  a  similar 
case  has  arisen  in  it.  The  judicial  power  is  declared  to  extend 
to  all  cases  of  the  character  described,  making  no  distinction* 
between  civil  and  criminal,  and  the  reasons  for  conferring  upon 
the  courts  of  the  national  government  superior  jurisdiction 
over  cases  involving  authority  and  rights  under  the  laws  ol 
the  United  States  are  equally  applicable  to  both.  As  we  have 
already  said,  such  a  jurisdiction  is  necessary  for  thepreserva' 
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tion  \.t  the  acknowledged  powers  of  the  goremmfiiit.  It  is 
essential,  also^  to  a  uniform  and  consistent  administration  of 
national  laws.  It  is  required  for  die  preservation  of  that 
sapremacjr  which  the  Constitation  gives  to  the  general  govern- 
ment by  declaring  that  the  Constitation  and  lairs  of  the  United 
States  made  in  porsoanoe  tiiereof ,  and  the  treaties  made  or 
which  shall  be  made  nnder  the  aathoritj  of  the  United  States, 
shall  be  the  sapreme  laws  of  the  land,  and  the  judges  in  every 
State  shall  be  bound  thereby,  any  thing  in  the  constitation  or 
laws  of  any  State  to  the  contrary  notwithstanding.**  The 
founders  of  the  Constitution  could  never  have  intended  to 
leave  to  the  possibly  varying  decisions  of  die  State  courts  what 
the  laws  of  the  government  it  established  are,  what  rights  they 
confer,  and  what  protection  shall  be  extended  to  those  who 
execute  tiiem.  If  they  did,  where  is  the  supremacy  oyer  those 
questions  vested  in  the  government  by  the  Constitution?  I^ 
whenever  and  wherever  a  case  arises  under  the  Conatitutioa 
and  laws  or  treaties  of  the  United  States,  the  national  govern- 
ment cannot  take  control  of  it,  whether  it  be  civil  or  criminalt 
in  any  stage  of  its  prc^gress,  its  judicial  power  is,  at  least,  tenn 
porarily  silenced,  instead  of  bcdng  at  all  times  supreme.  In 
criminal  as  well  as  in  civil  proceedings  in  State  courts,  casee 
under  the  Constitation  and  laws  of  the  United  States  m^t 
have  been  expected  to  arise,  as,  in  fact,  they  do.  Indeed,  the 
powers  of  the  general  government  and  the  lawfulness  of  au- 
thority exercised  or  claimed  under  it,  are  quite  as  bequentfy 
in  question  in  criminal  cases  in  State  courts  as  they  are  in  civil 
cases,  in  proportion  to  their  number. 

The  aigument  so  much  pressed  upon  us,  that  it  is  an  inva- 
sion of  the  sovereignty  of  a  State  to  withdraw  from  its  courts 
into  the  courts  of  the  general  government  the  trial  of  proseou- 
tions  for  alleged  oJences  against  the  criminal  laws  of  a  State, 
even  though  the  defence  presents  a  case  arising  out  of  an  act 
of  Congress,  ignores  entirely  the  dual  character  ci  our  govern- 
ment It  assumes  that  the  States  are  completely  and  in  all 
respects  sovereign.  But  when  the  national  government  was 
formed,  some  of  the  attributes  of  State  sovereignty  were  par^ 
tially,  and  others  wholly,  surrendered  and  vested  in  the  Unit^ 
States.     Over  the  subjects  thus  surrendered  the  sovereignty 
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of  the  States  eeaeed  to  extand.  Before  the  adoption  of  the 
CoDstitation,  each  Stafce  had  oomplete  and  escolosiye  aathoritj 
to  administer  by  its  courts  all  the  law,  myil  and  criminal,  which 
existed  within  its  borders.  Its  jadicial  power  extended  orer 
eyery  legal  qliesljon  that  conld  arise.  But  when  the  Constita- 
tion  was  adopted,  a  portion  ci  that  judicial  power  became 
▼ested  in  the  new  goyemment  created,  and  so  &r  as  thus  Tested 
it  was  withdrawn  from  the  soTereignty  of  the  State.  Now  the 
execation  and  enforcement  of  the  laws  of  the  United  States, 
and  the  jadicial  determination  of  questions  arising  under  them, 
are  confided  to  another  soreiBign,  and  to  that  extent  the  sotc- 
reignty  of  the  State  is  restricted.  The  remoTal  of  cases  arising 
under  those  laws,  from  State  into  Federal  courts,  is,  there(or^ 
no  invasion  of  State  domain.  On  the  contrary,  a  denial  of  the 
right  of  the  general  'gOTemment  to  remove  them,  to  take  charge 
of  and  try  any  case  arising  under  the  Constitution  or  laws  of 
the  United  States,  is  a  denial  of  the  conceded  sovereignty  <rf 
that  gpvemment  over  a  subject  expressly  committed  to  it. 

It  is  true,  the  act  ci  1789  authorised  the  removal  of  civil 
cases  only.  It  did  not  attempt  to  confer  upon  the  Federal 
courts  all  the  judicial  power  vested  in  the  government.  Addi- 
tional grants  have  from  time  to  time  been  made.  Congress 
has  authorised  more  and  more  fully,  as  occasion  has  required, 
the  removal  of  civil  cases  from  State  courts  into  the  circuit 
courts  of  .the  United  States,  and  the  constitutionality  of  such 
authorisation  has  met  with  general  acquiescence.  It  has  been 
sustained  by  the  decisions  of  this  court 

Nor  has  the  removal  of  civil  cases  alone  been  authorized. 
On  the  4th  of  February,  1815,  an  act  was  passed  (8  Stat.  198) 
providing  that  if  any  suit  or  jnroieeuHan  should  be  commenced 
in  any  State  court  against  any  collector,  naval  officer,  surveyor, 
inspector,  or  any  other  officer^  civil  ot  militaiy,  or  any  other 
person  aiding  or  assisting,  sgreeably  to  the  provisions  of  the 
act,  or  under  color  thereof,  for  any  act  done  or  omitted  to  be 
done  as  an  officer  of  the  customs,  or  for  any  thing  done  by 
virtue  of  the  act  or  under  color  thereof,  it  might  be  removed 
before  trial  into  the  Circuit  Court  of  the  United  States,  pro- 
vided the  act  should  not  apply  to  any  offences  involving  cor- 
poral punishment    Thb  act  expressly  applied  to  a 
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action  or  proseciition.  It  vtk^  intended  to  be  of  short  dura- 
tion,  but  it  was  extended  by  the  act  of  March  8, 1815  (8  Stat, 
p.  288,  sect  6),  and  re-enacted  in  1817  for  a  period  of  four 
years. 

So,  in  1888,  by  the  act  of  March  2  (4  id.  e.  67,  sect.  8),  it 
was  enacted  that  in  any  case  where  suit  or  proueeution  should 
be  commenced  in  a  State  coart  of  any  State  against  any  officw 
of  the  United  States,  or  other  person,  for  or  on  acoount  of  any 
act  done  under  the  revenue  laws  of  the  United  States,  or  under 
color  thereof,  or  for  or  on  account  of  any  right,  authority,  or 
title  set  up  or  claimed  by  such  o£Bcer,  or  other  person,  under 
any  such  law  of  the  United  States,  the  suit  or  prosecution 
might  be  removed,  before  trial,. into  the  Federal  Circuit  Court 
of  the  proper  district  The  history  of  this  act  is  well  known. 
It  was  passed  in  consequence  of  an  attempt  by  one  of  the 
States  of  the  Union  to  make  penal  the  ooUection  by  United 
States  oflicers  within  the  State  of  duties  under  the  tariff  laws. 
It  was  recommended  by  President  Jackson  in  a  special  meih 
sage,  and  passed  in  the  Senate  by  a  vote  of  82  to  1,  and  in  the 
House  by  a  majority  of  92.  It  undoubtedly  embraced  both 
civil  and  criminal  cases.  It  was  so  understood  and  intended 
when  it  was  passed.  The  chairman,  of  the  Judiciary  Com- 
mittee which  introduced  the  bill  said :  ^*  It  gives  the  right 
to  remove  at  any  time  before  trial,  but  not  after  judgitoent  has 
been  given,  and  thus  affects  in  no  way  the  dignity  of  the  State 
tribunals.  Whdherin  erlminal  or  eivU  (mmss,  it  give%  thi$  right 
of  removal.  Has  Congress  power  in  criminal  cases?  He 
would  answer  the  question  in  the  aflSrmative.  Congress  had 
the  power  to  give  the  right  in  criminal  as  well  as  in  dvil  cases, 
because  the  second  section  of  the  third  article  of  the  Consti- 
tution speaks  of  all  cases  in  law  and  equity,  and  these  compre- 
hensive terms  oover  all.  ...  It  was  more  necessary  that  this 
jurisdiction  should  be  extended  over  criminal  than  over  civil 
cases.  If  it  were  not  admitted  that  the  Federal  judiciary  had 
jurisdiction  of  criminal  cases,  th^n  was  nullification  ratified 
and  sealed  for  ever;  for  a  State  would  have  nothing  more  to  do 
than  to  declare  an  act  a  folony  or  misdemeanor,  to  nullify  all 
the  laws  of  the  Union." 

The  provisions  of  the  act  of  July  18, 1866  (14  Stat.  171, 
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•eet  67),  rdaitiYe  to  the  ranoTal  of  raits  or  proaecDtions  m 
State  oonrtB  against  intemal-Toreniie  offioers,  pnmrions  ro- 
enacted  in  seot  648  of  the  ReYiied  Statutes,  are  almost  identi- 
cal with  those  of  the  act  of  1888,  the  only  noticeable  difference 
beingt  that  in  the  latter  act  the  ad  jectiTe  **  criminal  *'  is  inserted 
before  the  word  ^  prosecation."  This  made  no  change  in  the 
meaning.  The  well-nnderstood  legal  signification  of  the  word 
*^  prosecation  ^  in,  a  criminal  proceeding  at  the  rait  of  the  gov- 
ernment. Thus  it  appears  that  all  along  oar  history  the 
legislatiTB  onderstanding  of  the  Constitation  has'  been  that  it 
authorises  the  removal  from  State  courts  to  the  cfancnit  conrte 
of  the  United  Stetes,  alike  ciTil  and  criminal  cases,  arising 
under  the  laws,  the  Constitution,  or  treaties. 

The  subject  has  more  than  once  been  before  this  court,  and 
it  has  been  fully  considered.  In  Martin  y.  JBmUer  (1  Wheat. 
804),  it  was  admitted  in  argument  by  Messrs.  Tucker  and 
Dexter  that  there  might  be  a  removal  before  judgment,  though 
it  was  contended  there  could  not  be  after;  but  the  coiitentioit 
was  overruled,  and  it  was  declared  that  Congress  might  autho- 
rise aiMAOval  either  before  or  after  judgment;  that  the  time,  the 
process,  and  the  manner  must  be  subject  to  ito  absolute  Iqpsla* 
tive  controL  In  that  case,  ako,  it  was  said  that  the  remedy  of 
the  removal  of  raite  would  be  utterly  inadequate  to  the  puipoees 
of  the  Constitution,  if  it  could  act  only  upon  the  parties,  and 
not  upon  the  Steto  courte.  Judge  Story,  who  delivered  die 
opinion,  adding :  ^  In  respect  to  cnminal  prosecutions,  the  diffi- 
culty seems  admitted  to  be  insurmounteble,  and,  in  respect  to 
civil  raits,  there  would  in  many  cases  be  rights  without  corre- 
sponding remedies.**  ...  ^*  In  respect  to  criminal  prosecutions 
there  would  at  once  be  an  end  of  all  control,  and  the  State 
decisions  would  be  paramount  to  the  Constitution.'*  The  ex- 
pression that  the  difficulty  in  the  way  of  the  removal  of  crimi- 
nal prosecutions  seems  admitted  to  be  insurmounteble  has  been 
iMd  hold  of  here,  in  argument,,  as  a  declaration  of  the  court 
that  criminal  prosecutions  cannot  be  removed.  It  is  a  very 
shortsighted  and  unwarranted  inference.  What  the  court  said 
was,  that  the  remedy  in  such  cases  seems  to  be  inrarmounteble, 
tf  it  catUd  not  act  upon  State  caurt$  a$  well  ae  partiee;  and  it  was 
ruled  that  it  does,  thus  act.   The  expression  must  be  read  in  iU 
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connection.  In  Martin  y.  JBunter  the  remoral  wbs  by  writ  of 
error  after  final  judgment  in  the  State  ooort ;  which  certainly 
seems  more  an  inyasion  of  State  jurisdiction  than  a  remoral 
before  trial.  The  case  was  followed  by  Cohen9  y.  Virginim 
(6  id.  264),  a  criminal  ease,  in  which  the  defendant  set  up 
against  a  criminal  prosecution  an  authority  under  an  act  of 
Congress.  There  it  was  decided  that  cases  might  be  remoTed 
in  which  a  State  was  a  party.  This  also  was  a  writ  of  error 
after  a  final  judgment}  but  it.  as  well  as  the  former  casCi 
recognised  the  right  of  Congress  to  authorise  removals  either 
before, or  after  trial,  and  neither  case  made  any  distinction 
between  civil  and  criminal  proceedings. 

In  The  Ma^ifr  v.  Copper  (6  Wall.  247),  the  validity  of  tiie 
removal  acts  of  1868,  March  8,  sect  5  of  c.  81  (12  Stat.  756), 
and  its  amendment  of  May  11,  1866  (14  id.  1866),  which 
embraced  not  only  civil  cases  but  criminal  prosecutions,  and 
authorized  their  removal  before  trial,  came  under  consider 
ation,  and  it  was  sustained.  This  court  then  said :  The  consti* 
tntional  power  is  .given  in  general  terms.  **  No  limitation  is 
imposed.  The  broadest  language  is  used.  *  All  cases  *  so  aris- 
ing are  embraced.  How  jurisdiction  shall  be  acquired  by  the 
inferior  court "  (of  the  United  States),  **  whether  it  shall  be 
original  or  appeUate,  or*  original  in  part  and  appellate  in  part« 
and  the  manner  of  procedure  in  its  ezerdse  after  it^has  been 
acquired,  is  not  prescribed.  This  Constitution  is  silent  upon 
these  subjects.  They  are  remitted  without  check  or  limitation 
to  the  wisdom  of  the  legislature.*'  **  Jurisdiction,  original  or 
appellate,  alike  comprehensive  in  either  case,  may  be  given. 
The  constitutional  boundary  line  of  both  is  the  same.  Eveiy 
variety  and  form  of  appellate  jurisdiction  within  the  sphere  ci' 
the  power,  extending  as  well  to  the  courts  of  the  States  as  to 
those  of  the  nation,  is  permitted.  There  is  no  distinction  in 
this  respect  between  civil  and  criminal  cases.  Both  are  within 
its  scope.  Nor  is  it  any  objection  that  questions  are  involved 
which  ai-e  not  at  all  of  a  Federal  character.  If  one  of  the  lat- 
ter exist,  if  there  be  a  single  such  ingredient  in  the  mass,  it  is 
sufficient.'*  The  court  added,  **  We  entertain  no  doubt  of  the 
constitutionality  of  the  jurisdiction  given  by  the  act  under 
which  this  case   has   arisen.'*    See  also  Cam.  v.   A$hnmn^ 
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S  Grant,  Cm.  486;  id.  416-418;  SUtU  t.  SoMm  (7T  N.  0. 
iS80),  decided  in  1877,  where  the  oonstitatioiiality  of  sect  648 
of  the  Beyiaed  Statatee  wm  affirmed  after  a  full  and  instractiTe 
diacnssion. 

It  ought,  therefore,  to  be  considered  as  settled  that  the  con- 
stitutional powers  ol  Congress  to  aathorice  the  remoTsl  of 
i5Hminal  cases  for  aUeged  offences  against  State  laws  froni 
State  courts  to  the  circuit  courts  of  the  United  States,  when 
there  ariies  a  Federal  question  in  them,  is  as  ample  as  its 
power  to  authorise  the  remoTal  of  a  ciyil  case.  Many  of  the 
cases  referred  to,  and  others,  set  out  with  great  force  the  in- 
dispensability  of  such  a  power  to  the  enforoement  of  Federal 
law. 

It  follows  that  the  first  question  certified  to  us  from  the 
Cironit  Court  of  Tennessee  must  be  answered  in  the  affirm- 
atiye. 

The  second  question  is,  **  Whether,  if  the  case  be  remoTable 
from  the  State  court,  thwe  is  any  mode  and  manner  of  pro* 
cedure  in  the  trial  prescribed  by  Uie  act  of  Congress.** 

Whether  there  is  or  not  is  totally  immaterial  to  the  inquiry 
whether  the  case  is  removable ;  and  this  question  can  hardly 
hare  arisen  on  the  motion  to  remand  the  case.  The  imaginary 
difficulties  and  incongruities  supposed  to  be  in  the  way  of  try- 
ing in  the  Circuit  Court  an  indictment  for  an  alleged  offence 
against  the  peace  and  dignity  of  a  State,  if  they  were  real, 
would  be  for  the  consideration  of  Congress.  But  they  are 
unreaL  While  it  ii  true  there  is  neither  in  sect.  648,  nor  in  the 
act  of  which  it  is  a  re-enactment,  any  mode  of  procedure  in 
the  trial  of  a  remored  case  prescribed,  except  that  it  is  ordered 
the  cause  when  removed  shall  proceed  as  a  cause  originally 
commenced  in  that  court,  yet  the  mode  of  trial  is  sufficiently 
obTions.  The  circuit  courts  of  the  United  States  have  all  the 
appliances  which  are  needed  for  the  trial  of  any  criminal  case. 
They  adopt  and  apply  the  laws  of  the  State  in  civil  cases,  and 
there  is  no  more  difficulty  in  administering  the  Staters  criminal 
law.  They  are  not  foreign  courts.  Ilie  Constitution  has  made 
them  courts  within  the  States  to  administer  the  laws  of  the  States 
in  certain  cases ;  and,  so  long  as  they  keep  within  the  jurisdic- 
tion assigned  to  them,  their  general  powers  are  adequate  to  the 
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trial  of  any  case.  The  Bupposed  anomaly  of  proeeenting  offend- 
ers against  the  peace  and  dignity  of  a  State,  in  tribunals  of 
the  general  goremment,  grows  entirely  out  of  the  division  of 
powers  between  that  goyemment  and  the  goremment  of  a 
State ;  that  is,  a  division  of  sovereignty  over  certain  matters. 
When  this  is  understood  (and  it  is  time  it  should  be),  it  will  not 
appear  strange  that,  even  in  oases  of  criminal  prosecutions  for 
alleged  offences  against  a  State,  in  which  arises  a  defence  under 
United  States  law,  the  general  government  should  take  oogni* 
zance  of  the  case  and  try  it  in  its  own  courts,  according  to  iti 
own  forms  of  proceeding. 

The  third  question  certified  has  been  sufficiently  answered 
in  what  we  have  said  respecting  the  second.  It  must  be  an- 
swered in  the  affirmative. 

The  first  question  will  be  answered  in  the  affirmative,  and 
the  second  is  answered  as  in  this  opinion. 

Mb.  Jxjbtiob  Cliffobb,  with  whom  concurred  Mb.  JxranoH 
Field,  dissenting. 

Civil  suits  or  criminal  prosecutions,  commenced  in  a  State 
court  against  a  revenue  officer  of  the  United  States,  on  account 
of  any  act  done  under  color  of  his  office,  or  on  account  of  any 
right,  title,  or  authority  claimed  by  such  officer  under  such 
law,  may,  at  any  time  before  the  trial  or  final  hearing  thereof, 
be  removed  for  trial  in'to  the  Circuit  Court  next  to  be  holden 
in  the  district  where  the  same  is  pending,  in  the  manner  pre- 
scribed in  the  section  conferring  the  right.  Rev.  Stat.,  sect. 
648. 

Sufficient  appears  to  show  that  the  prisoner  was  formally 
indicted  of  murder  in  the  first  degree  by  the  grand  jury  of  the 
State,  that  the  indictment  was  duly  filed  in  the  proper  State 
court  for  trial,  and  that  it  was  subsequently  removed  into  the 
Circuit  Court  of  the  United  States  for  the. district,  on  motion 
of  the  accused.  Neither  the  indictment  nor  the  order  of 
removal  is  exhibited  in  the  transcript.  Instead  of  that,  the 
statement  is  that  the  Attorney-General  of  the  State  moved 
in  the  Circuit  Court  to  remand  the  cause  to  the  State  court  in 
which  the  indictment  was  found.  Hearing  was  had,  and  it 
appears  that  the  judges  of  the  Circuit  Court  were  divided  in 
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opinion  irbetlier  the  motion  of  the  Attornoy-Gteneral  onght  or 
ongfat  not  to  be  granted. 

Appended  to  the  first  question  certifled  by  the  judges  of  the 
oonrt  is  a  paper^hich  purports  to  be  the  petition  ol  the  pris* 
onw  under  which  the  order  of  remoral  was  granted.  From 
that  it  appears  that  the  homicide  charged  is  admitted,  but  that 
the  defence  is  that  the  killing  by  the  prisoner  was  in  self- 
defence,  to  saTO  his  own  life;  that  he  was  and  still  is  a  deputy 
collector  of  internal  reTcnue;  and  that  the  act  for  which  he 
is  indicted)  as  he  alleges,  was  performed  in  self-defence  while 
he  was  engig^A  in  tb.e  performance  of  the  duties  of  his  ofiloe. 
Speaking  more  specifically,  he  states  that  it  is  his  duty  to  seiie 
illicit  distilleries  and  the  apparatus  that  is  being  used  for  the 
illicit  and  unlawful  distillation  of  spirits,  and  that  while 
attempting  to  enforce  the  reyenue  laws  he  was  assaulted  and 
fired  upon  by  a  number  of  .armed  men,  and  that  in  deitenoe  of 
his  life  he  returned  the 'fire. 

Three  questions  are  certified,  as  follows:  1.  Is  an  indictmeai 
in  a  State  oonrt  for  murder,  under  the  facts  set  forth  in  the 
petition  for  remoTal  in  this  case,  remoTable  to  the  Circuit 
Crourt,  under  sect  648  of  the  ReyiBcd  Statutes  ?  2.  If  remoy* 
able  from  the  StatSe  cotirt,  is  there  any  mode  of  procedure  in 
the  trial  prescribed  by  an  act  of  Congress  ?  8.  And  if  not, 
can  a  trial  of  the  guilt  w  innocence  of  the  prisoner  be  hid  in 
the  Circuit  Court? 

QuestioiSl^oT  greater  importance  than  those  certified  here  by 
the  Circuit  Court  could  hardly  be  presented  for  discussion,  as 
they  involye  the  necessity  of  an  inquiry  into  the  nature,  extent, 
and  limitation  of  the  judicial  power  both  of  the  United  States 
and  of  the  circuit  courts  established  by  Congress.  Judicial 
power,  like  other  powers  granted  to  the  United  States  by  the 
Constitution,  is  defined  by  the  instrument  making  the  grant. 
Gk>Temed  by  that  rule,  we  find  that  the  second  section  of  the 
third  article  ordains  that  the  judicial  power  shall  extend  to 
all  cases  in  law  and  equity  arising  under  the  Constitution,  the 
laws  of  the  United  States,  and  treaties  made  or  which  shall  be 
made  under  ..ih^ir  autlfopty,  which  proyision  describes  the 
whole  extent  of  the  judicial  power  of  the  United  States  con« 
ferred  by  the  C<Histitution  that  it  is  necessary  to  examine  in 
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the  present  case.  Other  dMses  in  the  same  section  ennmerate 
numerous  other  sabjeot-matters  falling  within  the  cognisance 
either  of  the  Supreme  Court  or  of  the  inferior  courts  created 
by  Congress;  but  it  will  not  be  necessary  to  examine  those 
clauses^  as  they  have  no  bearing  upon  the  fuestions  to  be 
answerecL 

Pursuant  to  the  first  section  of  the  third  article,  the  Congress 
passed  the  Judiciary  Act,  making  provision  for  the  organization 
of  the  Supreme  Court,  and  establishing  the  drouit  and  district 
courts.    1  Stat  78. 

Jurisdiction  of  crimes  and  oflhnoes  committed  within  their 
respectiTe  districts,  and  cognisable  under  the  authority  of  the 
United  States  to  a  limited  extent,  was  by  that  act  coi^rred 
upon  the  district  courts ;  but  the  eleventh  section  of  the  act 
provided  that  the  circuit  courts  should  have  exclusive  cogni- 
sance of  all  crimes  and  offisnces  cognisable  under  the  authority 
of  the  United  States,  except  where  the  act  otherwise  provides, 
and  concurrent  jurisdiction  with  die  district  courts  of  the 
crimes  uid  offences  cognisable  in  those  courts,    id.  78. 

Neither  the  district  nor  circuit  courts  have  ]nrisdicti(m  of  any 
crimes  or  offences  by  that  act,  viless  the  same  are  cognisable 
toder  the  authority  of  the  United  States.  Criminal  jurisdiction 
is  not  by  the  Constitution  conferred  upon  any  court,  and  it  is 
settled  law  that  Congress  must  in  all  cases  make  an  act  criminal 
and  define  the  offence  before  either  the  district  or  circuit  courts 
can  take  cognisance  of  an  indictment  charging  the  act  as  an 
offence  against  the  authority  of  the  United  States.  Obvious 
and  undoubted  as  the  proposition  is,  it  admits  of  but  little 
illustration,  and  needs  nothing  more. 

Powers  expressly  enumerated  are  granted  to  Congress,  and 
such  as  shall  be  necessary  and  proper  for  carrying  die  enu 
merated  powers  into  execution,  or,  in  other  words,  the  |K>werb 
of  Congress  are  made  up  of  concessions  from  the  people  of  the 
several  States,  with  such  implied  powers  as  are  necessary  and 
proper  to  carry  the  express  concessions  into  effect,  subject  to 
the  limitation  that  whatever  is  not  expressly  granted  or  necas* 
sarily  or  properly  implied  to  carry  the  granted  powers  into 
effect  is  reserved  to  tibe  States  respectively,  or  to  the  people, 
the  other  powers  spedfied,  the  judicial  power  of  the 
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United  States  is  a  oonstitaent  part  of  those  oonoessions  from 
the  several  States,  and  as  was  held  by  this  ooart  at  a  Terj 
early  period,  it  is  to  be  ezeroised  by  the  Supreme  Coart  or 
such  inferior  oodrts  as  the  Congtess  may  from  time  to  time 

Of  all  the  courts  which  the  United  States  may,  under  their 
general  powers,  constitute,  one  only  —  the  Supreme  Court  — 
possesses  jurisdiction  deriyed  immediately  from  the  Constitu- 
tion, and  of  which  the  legislatiTe  power  cannot  depriTC  it. 
All  other  courts  organized  by  the  general  goyemment  possess 
no  jurisdiction  but  what  is  given  by  the  power  that  created 
them,  and  they  can  be  vested  with  none  except  what  the  power 
ceded  to  the  United  States  will  authorise  the.  Congress  to 
confer.  Certain  implied  powers,  it  U  admitted,  must  neces- 
sarily result  to  courts  of  justice, — such  as  to  fine  for  contempt 
or  imprison  for  contumacy,  —  but  the  jurisdiction  of  crimes 
against  the  authority  of  the  United  States  is  not  among  such 
implied  powers,  the  universal  rule  in  the  Federal  courts  being 
that  the  legislative  authority  of  the  Union  must  first  make  an 
act  a  crime,  aflBz  a  punishment  to  it,  and  prescribe  what  courts 
have  jurisdiction  of  such  an  indictment,  before  any  Federal 
tribunal  can  determine  the  guilt  or  innocence  of  the  supposed 
offender.  UhUsd  StaUM  v.  Sudton  ^  Chodwiny  7  Cranch,  82; 
UniUd  StaU9  v.  Cootidge^  1  Wheat.  416 ;  1  Whart.  Crim.  Law 
(7th  ed.),  sect  168. 

In  accordance  with  that  rule,  it  was  held  by  the  whole 
court,  Marshall,  C.  J.,  delivering  *  the  opinion,  that  the  Circuit 
Court  could  not  take  cognizance  of  the  crime  of  murder  com- 
mitted on  board  of  one  of  our  ships  of  war  lying  in  a  harbor 
within  State  jurisdiction,  because  the  eighth  section  of  the 
Crimes  Act,  by  which  alone  any  provision  had  been  made  for 
the  punishment  of  such  a  crime  on  shipboard,  only  defines 
xxffences  perpetrated  upon  the  high  seas  or  in  any  river,  haven, 
basin,  or  bay  out  of  the  jurisdiction  of  any  particular  State. 
United  Stau$  v.  Bwom^  8  Wheat.  886,  887. 

It  was  argued  in  behalf  of  the  prosecution  in  that  case  that 
the  jurisdiction  existed  because  the  homicide  was  committed 
<m  board  a  ship  of  war ;  but  Mr.  Webster  denied  the  proposi^ 
tion,  and  contended  that  the  jurisdictbn  of  the  Circuit  Court 
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was  only  such  as  bad  been  given  to  it  by  an  act  of  Congress, 
and  insisted  that  it  was  sulBcient  to  muntain  for  the  prisoner 
that  no  act  of  Congress  authorized  the  Cironit  Conrt  to  take 
cognizance  of  any  offences  merely  because  they  were  com- 
mitted on  ships  of  war.  Instead  of  that,  he  insisted  that  it  was 
the  nature  of  the  place  in  which  the  ship  lies  and  not  the  char* 
acter  of  the  ship  itself  that  decides  the  question  of  jurisdiction ; 
and  added,  that  if  committed  within  the  territorial  jurisdiction 
of  the  State  it  excluded  the  jurisdiction  of  the  Circuit  Court 
by  expren  exception,  the  language  of  the  act  only  giving 
authority  to  try  and  punish  offenders  for  offences  committed 
upon  the  high  seas,  or  in  any  river,  haven,  basin,  or  bay  out  of 
the  jurisdiction  of  any  particular  State. 

Commenting  upon  that  provision,  the  Chief  Justice  said,  It 
is  not  the  offence,  but  the  bay  in  which  it  is  committed,  which 
must  be  out  of  the  jurisdiction  of  the  State,  adding  that,  unless 
the  place  itself  be  out  of  the  jurisdiction  of  the  State,  Congress 
has  not  given  cognizance  of  the  offence  to  the  drouit  courts. 
UniUd  State$  y.  WiUherg^r,  6  Wheat  76,  96. 

Apply  the  conclusion  reached  in  those  two  cases  to  the 
question  under  discussion,  and  it  is  clear  that,  in  order  to  ascer> 
tain  the  jurisdiction  of  the  Federal  courts  in  criminal  cases, 
resort  must  be  had  to  the  acts  of  Congress  providing  for  the 
punishment  of  crimes ;  for  although  such  courts  are  unques- 
tionably to  look  to  the  common  law,  in  the  absence  of  statutory 
provision,  for  rules  of  guidance  in  the  exercise  of  tlieir  func- 
tions in  criminal  as  well  as  in  civil  cases,  it  is  to  .the  acts  of 
Congress  passed  in  pursuance  of  the  Constitution  alone  that 
they  must  have  recourse  to  determine  what  constitutes  an 
offence  against  the  authority  of  the  United  States,  it  being 
settled  law  that  the  United  States  have  no  unwritten  code  to 
which  resort  can  be  had  as  a  source  of  jurisdiction.  C6nkling*s 
Treatise  (6th  ed.),  181. 

Courts  of  the  United  States  derive  no  juris^otion  in  criminal 
oases  from  the  common  law,  nor  can  such  tribunals  take  cog* 
nizance  of  any  act  of  an  individual  as. a  public  offwce,  or 
declare  it  punishable  asauch,  until  it  has  been  defined  as  an 
offence  by  an  act  of  Congress  passed  in  pursuance  of  the 
donstitution.     Argument  to  show  that  Congress  has  never 
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defined  the  act  of  murder,  at  a  place  witliin  the  ezdanTe 
{uriBdiction  of  a  State,  as  an  offence  against  the  authority  of 
the  United  States,  is  certainly  anneoessary,  as  no  sane  man 
will  venture  to  advance  sach  a  proposition ;  nor  will  any  one 
who  ever  looked  into  the  record  of  this  case  deny  that  the 
place  where  the  homicide  which  is  the  subject  of  inquiry 
was  committed  is  in  the  exclusive  jurisdiction  of  the  State 
whose  laws  were  violated  by  the  perpetrator  of  the  felonious 
act  None  of  these  matters  can  be  denied  consistent  with  the 
truth  of  the  facts  as  judicially  known  to  every  member  of  the 
court. 

Offences  against  the  authority  of  the  United  States,  defined 
by  an  act  of  Congress  passed  in  pursuance  of  the  Constitution, 
are  cognizable  in  the  circuit  courts  by  virtue  of  the  eleventh 
section  of  the  Judiciary  Act,  whether  committed  upon  the  high 
seas  or  in  any  river,  haven,  basin,  or  bay  out  of  the  jurisdiction 
of  any  particular  State,  or  in  any  foirt,  dockyard,  arsenal,  ar- 
mory, or  magazine,  or  any  other  place  the  exclusive  jurisdiction 
of  which  is  ceded  to  the  United  States.  Cognizance  in  crim« 
inal  cases  may  also  be  given  to  those  courts,  of  offences  against 
the  national  authority,  if  properly  defined  by  an  act  of  Congress, 
when  they  are  committed  in  violation  of  such  an  act  passed 
purauant  to  the  second  section  of  the  third  article  of  the  Con- 
stitution, which  extends  the  judicial  power  to  all  cases  in  law 
and  equity  arising  under  the  Constit^tion,  the  laws  of  Con- 
gress, and  the  treaties  therein  specified.  1  Whart.  Cr.  Law 
(7th  ed.)i  174-180,  inclusive. 

Exceptional  cases  undoubtedly  arise  where  it  may  properly 
be  said  that  the  citizen  owes  allegiance  to  two  sovereigns,  and 
may  be  liable  to  punishment  for  an  infraction  of  the  laws  of 
either,  where  the  same  act  is  a  transgression  and  defined  offence 
under  the  laws  of  both.  Thus,  an  assault  on  the  marshal  or 
hindering  him  in  the  execution  of  legal  process  is  a  high 
offence  against  the  United  States,  for  which  the  perpetrator 
b  liable^ to  punishment;  and  the  same  act  may  also  be  a 
gross  breach  of  the  peace  of  the  State,  if  it  results  in  a  riot, 
assault,  or  murder,  and  may  subject  the  same  person  to  tho 
punishment  prescribed  by  the  State  laws.  Moi^re  v.  lUinoii^ 
14  How.  is. 
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Federal  soTereignty  as  well  aa  the  Bovereignty  of  the  Statea 
is  limited  and  restricted  by  the  Consiitutbn.  Certain  powers, 
legislatiTe,  exeoUtiyet  and  jadicial,  are  possessed  by  eaoh,  inde^ 
pendent  of  the  other;  and  in  the  exercise  of  such  powers  all 
agree  that  they  act  as  separately  and  independently  of  eaoh 
other  as  if  the  line  of  division  was  traced  by  landmarks  Tisible 
to  the  eye.    Ablemm  y.  Booth,  21  How.  506,  616. 

Both  gOYemments,  thoogh  there  be  but  one  act,  if  the  jaris- 
diction  is  doal,  and  the  act  charged  is  defined  by  the  laws  of 
each  as  an  offence,  may  subject  the  offender  to  ponishment; 
nor  can  he  plead  the  conviction  and  sentence  in  one  fomm  in 
bar  to  an  indictment  in  the  other,  as  the  act  conunitted  was  an 
offence  against  the  authority  of  each.  Fox  ▼.  The  StaU  af  OAJo, 
6  How.  410;  ZTm^tf  jSitotet  ▼.  ifar^oU,  9  id.  660. 

Passing  and  ottering  counterfeit  coin  was  the  charge  in  the 
first  case,  and  it  appears  that  the  defendant,  having  been  con- 
victed in  the  State  court,  removed  the  cause  into  this  court, 
and  assigned  for  error  that  the  court  below  had  no  jurisdiction 
of  the  offence ;  but  this  court  held  that  the  State  law  was  valid^ 
that  offenders  falling  within  the  power  of  different  sovereign- 
ties may  be  triable  in  each  for  the  same  act,  and  may  properly 
be  subjected  to  the  penalties  which  each  assigns  to  the  perpe- 
tration of  the.  act  When  carefully  examined,  it  will  be  found 
that  the  second  case  decides  the  same  point  in  the  same 
way,  —  that  the  same  act  may  in  certain  cases  constitute  an 
offence  against  both  the  State  and  the  United  States,  and 
that  it  may  draw  to  its  commission  the  penalties  denounoed 
by  each  for  the  commission  of  the  act.  TJfiiUd  StatoM  v. 
Amy,  14  Md.  186,  n.,  per  Taney,  O.  J. ;  Cooley,  Const.  Lim. 
(4th  ed.)  26. 

Viewed  in  the  light  of  these  suggestions,  it  seems  reasonable 
to  conclude  that  Congress  might  define  the  malicious  killingl>f 
a  revenue  collector  with  malice  aforethought,  while  in  the 
performance  of  his  official*  duties,  as  murder,  and  might  make 
provision  for  die  trial  and  punishment  of  the  offender,  even 
though  the  homidde  was  committed  at  a  plaoe  within  the 
exclusive  jurisdiction  of  the  State.  Congress  may  provide  for 
the  appointment  of  officers  to  collect  the  public  revenue,  and, 
if  so,  they  may  pass  constitutional  laws  for  their  protection ; 
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bnt  Congreas  baa  not  dfifined  die  act  oliarged  in  the  State 
indictment  bb  an  offence  against  the  aathoiity  of  the  United 
States,  nor  does  any  act  of  Congress  prescribe  tbe  ponisbment 
to  be  inflicted  for  its  commission,  ot  declare  what  coort  shall 
baye  jurisdiction  of  tbe  offence. 

Ample  power,  it  was  conceded,  was  Tested  in  Congress  to 
provide  for  tbe  punishment  of  marder  committed  by  a  person 
senring  on  board  a  public  ship  of  war,  wherever  tbe  diip  might 
be ;  but  inasmuch  as  Congress  bad  not  defined  the  act  of  kill* 
ing  at  that  place  as  a  crime,  nor  affixed  a  punishment  to  it, 
nor  declared  the  court  that  should  have  jurisdiction  of  tbe 
offence,  this  court  unanimously  decided,  Marshall,  C.  J.,  giving 
tbe  opinion,  that  a  murder  committed  on  board  a  ship  of  war 
lying  within  the  harbor  of  Boston  was  not  cognizable  in  die 
Circuit  Coort  of  the  District  of  Massachusetts,  and  the  case 
was  remanded  with  a  certificate  to  that  e&ot.  United  StaUM 
V.  Bevtau,  8  Wheat.  886,  891. 

Since  that  decision  the  law  baa  been  considered  as  settled 
that  the  circuit  courts  have  no  jurisdiction  to  try  and  sentence 
an  offender,  unless  it  appears  that  tbe  offence  charged  is  defined 
by  an  act  of  Congress,  and  that  the  act  defining  the  offence,  or 
some  other  act,  prescribes  tbe  punishment  to  be  imposed,  and 
specifies  the  court  that  shall  have  jurisdiction  of  the  offence. 
UnUed  Statee  v.  WiUberper,  5  id.  76. 

Homicide  resulting  from  the  acts  of  a  party  in  opposing  an 
officer,  employed  in  the  enrolment  of  men  for  the  military 
service  during  the  late  rebellion,  was  defined  by  an  act  of 
Congress  to  be  murder  and  punishable  with  death ;  and  the 
same  section  enacted  that  the  conviction  of  the  party  of  tliat 
offence  in  the  Cirouif;  Court  should  not  relieve  him  from  lia- 
bility for  any  crime  committed  by  him  against  the  laws  of  the 
State.  18  Stat.,  p.  8,  sect.  12 ;  UnUed  Staiee  v.  Gleaion, 
1  Woolw.  76 ;  Same  v.  Same,  id.  128. 

Decided  cases  everywhere  bold,  thait  unielM  Congress  first 
defines  tbe  offence,  affixes  the  punishment,  and  declares,  in 
some  way,  the  court  that  shall  have  jurisdiction  of  the  accusa- 
tion, tbe  Circuit  Court  can  neither  try  the  accused  nor  sentence 
him  to  punishment.  Even  the  poWer  of  Congress  to  define 
offences  and  provide  for  the  punishment  of  offenders  is  limited 
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to  Bach  subjects  and  circumstances  as  relate  and  are  peculiar  to 
the  Federal  goyemment.  Money  may  be  coined  by  that  gov- 
ernment, and  therefore  Congress  may  provide  for  the  pun- 
ishment of  counterfeiting  the  national  coin.  Congress  may 
establish  post-offices  and  post-roads,  and  therefore  the  Legis- 
lative Department  may  pass  laws  providing  for  the  punishment 
of  persons  robbing  the  mails ;  but  the  Congress  cannot  enact 
laws  f  Dr  punishing  persons  for  counterfeiting  State  bank  issues, 
or  for  robbing  express  companies  established  by  State  author- 
ity.    United  8tate$  v.  Ward,  id.  17,  20. 

Offices  may  be  created  by  a  law  of  Congress,  and.  officers  to 
execute  the  duties  of  the  same  may  be  appointed  in  the  manner 
specified  in  the  Constitution  ;  and  it  is  not  doubted  that  Con- 
gress may  pass  laws  for  their  protection,  and  for  that  purpose 
may  define  the  offence  of  killing  such  an  officer  when  in  the  dis- 
charge of  his  duties.  Concede  that,  and  it  follows  that  if  the 
punishment  for  the  offence  is  affixed,  and  the  jurisdictibn  is 
given  to  the  circuit  courts,  those  courts  may  try  the  offender,  if 
legally  indicted,  and  if  duly  convicted  may  sentence  him  to  the 
punishment  which  the  act  of  Congress  prescribes.  Beyond  all 
question,  the  jurisdiction  of  the  Circuit  Court  over  such  an 
indictment  would  be  complete;  but  the  difficulty  in  the  way 
of  the  prosecutor  in  this  case  is  that  there  is  no  act  of  Con- 
gress defining  the  offence  charged  in  the  indictment,  nor  is 
there  any  provision  in  such  law  providing  for  the  punish- 
ment of  such  an  offence,  or  which  gives  the  Circuit  Court 
or  any  other  Federal  court  jurisdiction  to  try  or  sentence  the 
offender. 

Enough  appears  in  these'  observations  to  show  that,  even  if 
the  indictment  in  this  case  had  been  found  against  a  citizen  of 
the  State  for  murdering  the  revenue  officer  while  engaged  in  the 
discharge  ojEhis  official  duties,  the  Circuit  Court  would  not, 
under  evi sting  laws,  have  jurisdiction  to  try  and  sentence  the 
offender,  for  the  reason  that  the  offence  is  not  defined  by  any 
act  of  Congress,  nor  is  there  any  act  of  Congress  giving  sooh 
jurisdiction  to  the  circuit  courts. 

Judicial  authorities  .to  that  effect  are  numerous  and  decisive; 
but  the  principal  question  in  this  case  is  of  a  very  different 
character,  as  the  indictment  is  against  the  officer  of  the  revenue 
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for  murdering  a  citizen  of  tke  State,  haTing  in  no  way  any 
official  connection  with  the  collection  of  the  public  revenue*. 
Neither  the  Constitution  nor  the  acts  of  Congress  giye  a 
revenue  officer  or  any  other  officer  6t  the  United  States  an 
immunity  to  commit  murder  in  a  State,  or  prohibit  the  State 
from  executing  its  laws  for  the  punishment  of  the  offender. 

Unquestionable  jurisdiction  to  try  and  punish  offenders 
against  the  authority  of  the  United  States  is  conferred  upon 
the  circuit  and  district  courts ;  but  the  acts  of  Congress  give 
those  courts  no  jurisdiction  whatever  of  offences  committed 
against  the  authority  of  a  State.  Criminal  homicide,  commit- 
ted in  a  State,  is  an  offence  against  the  authority  of  the  State, 
unless  it  was  committed  in  a  place  within  the  exclusiye  juris- 
diction of  the  United  States.  Congress  has  never  defined  such 
an  offence  when  committed  within  the  territorial  limits  of  a 
State  under  the  circumstances  described  in  the  transcript ;  nor 
18  there  any  pretence  for  the  suggestion  either  that  the  circuit 
or  district  courts  have  any  jarisdiction  of  the  case,  or  that 
there  is  any  conflict  of  jurisdiction  between  the  judicial 
authorities  of  the  State  and  those  of  the'  United  States. 

Matters  of  fact  are  not  in  dispute ;  and  it  appears  by  the 
record  that  the  prisoner,  at  the  time  mentioned  in  the  petition^ 
was  duly  indicted  of  the  crime  of  wilful  murder,  with  malice 
aforethought,  by  the  grand  jury  of  the  county  where  the  homi- 
cide was  committed,  and  that  tiie  indictmidnt  is  still  pending  in 
the  proper  court  of  the  State  where  it  was  filed.  Adjudged 
cases  are  not  necessary  to  show  that  no  Federal  court  created 
by  Congress  had  jurisdiction  of  the  offence,  as  the  homicide 
was  committed  on  land  within  the  State,  and  not  within  any 
place  over  which  the  United  States  had  exclusive  jurisdiction. 
None  of  these  matters  can  be  successfully  controverted;  and, 
if  not,  then  it  follows  that  the  exclusiTe  jurisdiction  of  the 
offence  was  vested  in  the  State  court,  unless  it  can  be  held 
that  the  prisoner,  merely  because  he  was  a  deputy  collector 
of  the  revenue,  is  privileged  to  remove  the  State  indictment 
found  by  the  grand  jury  of  the  State  into  the  Circuit  Court 
for  trial. 

Nobody  before  ever  pretended  that  such  an  offence  CTcr  was 
or  could  be  defined  by  an  act  of  Congress  as  an  offence  against 
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the  Federal  authority,  or  that  the  Circuit  Court  or  any  other 
Federal  court  has  or  ever  had  any  jurisdiction  of  such  a  case  to 
try  or  sentence  such  an  offender  for  such  an  offence.  Federal 
courts  have  no  common-law  jurisdiction  in  criminal  cases,  nor 
can  such  courts  proceed  to  try  or  punish  any  offender,  except 
when  authorized  by  an  act  of  Congress,  passed  in  pursuance  of 
the  Constitution.  State  of  Pennsylvania  t.  Wheeling  Bridge 
Co.,  13  How.  518,  568 ;  United  Statee  t.  Worral,  2  DaU.  884, 
898 ;  Cooley,  Const.  Lim.  (4th  ed.)  26 ;  JSb  parte  Bollman^ 
4  Cranch,  75,  98. 

Murder  is  defined  by  the  law  of  the  State  as  follows :  If  any 
person  of  sound  memory  and  discretion  unlawfully  kill  any  rea- 
sonable creature,  in  being  and  under  the  peace  of  the  State, 
with  malice  aforethought,  either  express  or  implied,  such  per- 
son shall  be  guilty  of  murder,  8  State  Stat.  48.  When  per^ 
petrated  by  means  of  poison,  lying  in  wait,  or  by  any  other 
kind  of  wilf  ulf  deliberate,  malicious,  and  premeditated  killing, 
or  in  the  perpetration  of  or  attempt  to  perpetrate  certain  other 
enumerated  crimes,  it  is  murder  in  the  first  degree ;  and  the 
petition  of  the  prisoner,  in  this  case,  shows  that  the  charge 
against  him  is  murder  in  the  first  degree,  as  defined  by  the  State 
statute. 

Such  an  offence  has  ncTer  been  defined  by  an  act  of  Con- 
gress, when  committed  against  the  authority  of  the  State,  nor 
cTen  when  committed  against  the  national  authority,  unless 
when  the  killing  was  perpetrated  on  nayigable  waters,  out  of 
the  juriisdiction  of  any  particular  State,  or  in  some  place  within 
the  exclusive  jurisdiction  of  the  Federal  authority. 

Crimes  defined  by  an  act  of  Congress,  and  within  the  juris* 
diction  of  the  Federal  courts,  may  be  divided  into  two  general 
classes :  1,  Such  as  are  committed  on  the  high  seas  or  on  navi- 
gable waters  out  of  the  jurisdiction  of  any  particular  State,  or 
within  some  place  under  the  exclusive  jurisdiction  of  the  United 
States.  2.  Such  as  relate  to  subjects  committed  to  the  charge 
of  the  nation,  which  are  comprised  within  the  grant  of  judicial 
power  over  all  cases  arising  under  the  Constitution,  laws,  and 
treaties  of  the  United  States,  and  cases  affecting  ambassadors 
or  other  public  ministers  and  consuls. 

Under  existing  laws  the  circuit  eourte  have  no  jurisdiction 
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wbatever  to  re-ezamuie  the  judgmenti  of  the  State  oonrts  in 
any  caae,  ciyil  or  criminal,  the  power  to  exercise  snch  a  reriuon 
even  in  civil  cases  involTing  Federal  questions,  being  vested 
exdnsively  in  the  Supreme  Court.  Neither  the  Supreme  Court 
nor  the  circuit  courts  can  re-examine  the  conviction,  sentence, 
or  judgment  of  the  District  Court  in  a  criminal  case  in  any 
form,  either  by  writ  of  error  or  appeaL  Final  judgments  or 
decrees  of  a  State  court  falling  within  the  condition  speeiiBied 
in  the  twenty-fifth  section  of  the  Judiciary  Act,  or  the  second 
section  of  the  act  passed  to  amend  the  prior  act  upon  the  sub* 
ject,  may  be  re-examined  and  reversed  or  affirmed  in  the  Su« 
preme  Court  upon  a  writ  of  error.  14  Stat.  886 ;  Bev.  Stat, 
sect  709. 

Appellate  power  in  criminal  cases  decided  in  the  district  and 
circuit  courts  has  not  been  vested  in  the  Supreme  Court  by  any 
act  of  Congress,  and  of  course  the  power  of  the  court  in  respect 
to  such  cases  pending  in  those  tribunals  is  confined  to  certifi- 
cates of  division  of  opinion.  United  StaU$  v.  Ifbre,  8  Cranch, 
169;  Sx  parte  Kearney^  7  Wheat.  88;  Ex  parU  Watkine^ 
8  Pet.  198.  Grant  that,  but  Federal  judicial  power  extends  to 
all  cases  in  law  or  equity  arising  under  the  Constitution,  the 
laws  of  the  United  States,  and  treaties  made  or  which  shall  be 
made  under  their  authority,  and  every  such  question  may  be 
re-examined  by  writ  of  error  in  the  Supreme  Court  under  the 
act  of  Congress  passed  as  a  substitute  for  the  before-mentioned 
section  of  the  Judiciary  Act. 

Cases  which  involve  some  one  or  more  of  those  questionfl 
are  often  presented  in  the  State  courts ;  and  where  that  occurs, 
and  the  decision  is  adverse  to  the  party  setting  up  the  title, 
right,  or  exemption,  whether  the  suit  be  a.  civil  or  criminal 
one,  he  may,  when  the  case  is  determined  by  th^  highest  court 
of  the  State,  sue  out  a  writ  of  error  and  remove  the  cause  into 
the  Supreme  Court  for  re-examination.  Murdoek  v.  Memphie^ 
20  Wall.  690,  686. 

Writs  of  error  of  the  kind  are  within  every  day's  experience ; 
but  the  rule,  is  universal  that,  if  the  transcript  when  entered 
here  does  not  present  a  Federal  question  for  re-examination^ 
the  case  will  be  dismissed,  which  shows  to  a  demonstration 
that  it  i»  only  the  questions  which  arise  under  the  Constitutiont 
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the  laws  of  the  United  States,  and  treatiee  made  under  their 
authority  which  this  oonrt  is  authorized  to  re-examine. 

Convincing  support  to  that  proposition  is  found  in  the  count- 
less cases  which  this  court  dismisses  at  every  session  for  the 
want  of  jurisdiction,  the  invariable  rule  being  that,  if  the  tran- 
script does  not  exhibit  some  one  of  the  questions  specified  in 
the  section  to  which  reference  has  been  made,  the  case  must 
be  dismissed.  1  Stat.  85,  sect  26 ;  14  id.  886,  sect  2.  Pro- 
cess to  remove  the  judgment  or  decree  from  the  State  court  to 
the  Supreme  Court  is  not  allowed  as  matter  of  right  Instead 
of  that,  the  practice  is  to  submit  the  record  of  the  State  court 
to  a  justice  of  the  Supreme  Court,  whose  duty  it  is  to  ascertain 
whetJier,  in  his  opinion,  any  question  cognizable  in  the  appellate 
tribunal  is  involved  and  was  decided  by  the  proper  State  court 
in  a  way  to  justify  the  allowance  of  the  writ,  and,  if  not,  to 
refuse  to  direct  that  it  shall  be  issued. 

Two  other  differences  between  the  writ  of  error  to  tiie  State 
court  and  the  common-law  writ  issued  under  the  twenty-second 
section  of  the  Judiciary  Act  deserve  to  be  noticed.  By  the 
twenty-second  section  no  case  is  re-examinable  unless  the  mat- 
ter in  dispute  exceeds  the  sum  or  value  of  a  prescribed  amount ; 
but  the  section  granting  the  writ  of  error  to  the  State  court 
makes  no  reference  to  the  value  involved  in  the  controversy, 
the  condition  being  that  some  one  of  the  questions  specified  in 
the  section  must  have  been  raised  and  decided  adversely  to  the 
applicant  for  the  writ.  They  also  differ  in  this,  that  the 
twenty-second  section  confines  the  appellate  power  to  final 
judgments  and  decrees  in  civil  cases,  but  the  other  provision, 
when  the  proper  case  is  presented,  extends  to  criminal  as  well 
as  civil  cases.  Twitehell  v.  The  Commonwealth,  7  Wall.  821 ; 
PhiUip's  Prac.  (rev.  ed.)  144. 

Where  the  matter  in  dispute  is  sufficient  in  value,  the  com- 
mon-law writ  of  error  to  the  Circuit  Court  will  lie  in  every 
case,  if  the  judgment  is  final  in  the  court  to  which  the  writ  of 
error  is- addressed ;  but  the  writ  of  error  to  the  State  court  will 
not  lie  at  all,  unless  the  construction  of  some  clause  of  the  Con- 
stitution, or  some  act  of  Congress,  or  treaty,  is  drawn  in  ques- 
tion, and  the  decision  was  adverse  to  the  party  settiiig  up  such 
right  or  tide.    If  those  conditions  concur,  the  writ  will  lie; 
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irrespeotiTe  of  the  amoont  in  ^diapate,  proyided  it  appears  ihafe 
the  right  or  title  set  ap  depends  on  the  constraction  of  the 
Constitution,  an  act  of  Congress*  or  some  oonstitational  treaty. 
WaiiamB  T.  Norru,  12  Wheat.  117. 

Power  to  re-examine  soch  cases  arises  under  that  danse  of 
the  Ccmstitation  which  provides  that  the  judicial  power  of  the 
United  States  shall  extend  to  all  cases  in  law  or  equity  arising 
under  the  Constitution,  the  laws  of  the  United. States,  and  trea- 
ties made  or  which  shall  be  made  under  their  authority.  State 
courts  haTC  no  jurisdiction  whatever  of  cases  affecting  ambas- 
sadors, other  public  ministers,  or  ccmsuls,  nor  of  cases  of 
admiralty  and  maritime  cognizance.  In  all  cases  affecting 
ambassadors,  other  public  ministers,  and  consuls,  and  those  in 
which  a  State  shall  be  a  party,  the  Supreme  Court,  as  the  Con- 
stitution provides,  f^  shall  have  original  jurisdiction.**  In  all 
other  cases  mentioned  in  the  article  of  the  Constitution  gprant- 
ing  judicial  power,  the  provision  is  that  ^  the  Supreme  Court 
shall  have  appellate  jurisdiction  both  as  to  law  and  fact,  with 
such  exceptions  and  under  such  regulations  as  the  Congress 
shall  make." 

Early  legislation  of  Congress  gave  the  circuit  courts  original 
cognizance  concurrent  with  the  several  States  of  all  suits  of  % 
civil  nature  at  common  law  or  in  equity,  where  the  matter 
in  dispute  exceeds,  exclusive  of  costs,  die  sum  or  value  of 
9500,  and  the  United  States  are  plaintiffs  or  petitioners,  or 
an  alien  is  a  party,  or  the  suit  is  between  a  citizen  of  a  State 
where  the  suit  is  brought  and  a  citizen  of  another  State. 
1  Stat.  78. 

By  the  same  section  it  is  also  provided  to  the  effect,  as  be- 
fore explained,  that  the  circuit  courts  shall  also  have  exclu- 
sive cognizance  of  all  crimes  and  offences  eogni»abU  under  the 
authority  qf  the  United  Stateit  except  as  therein  otherwise  pro- 
vided. 

Jurisdiction  both  of  civil  and  criminal  cases  is,  beyond 
doubt,  conferred  upon  the  general  government  by  several  of 
the  clauses  of  the  third  article  of  the  Constitution  describing 
the  judicial  power,  entirely  exclusive  of  that  possessed  by  the 
tribunals  of  the  States ;  but  it  is  equally  clear  that  none  of 
them,  except  the  introductory  clause  of  sect.  2  of  that  artidct 
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aathorize  any  Federal  court  to  re-ezamine  the  jadgment  of 
a  State  court  in  a  criminal  oaae,  or  to  supersede  the  power 
of  a  State  court  to  exerciae  its  lawful  juriadiction  in  Buch  a 
caae. 

When  the  judicial  BjBtem  was  oxganised  under  the  Constitu- 
tion, Congress  proyided,  in  the  J^wsntj-flfth  section  of  the  JucB* 
ciary  Act,  that  cases  falling  within  that  clause  of  the  judicial 
article  of  the  Constitution  might  be  reyersed  or  a£Brmed  upon 
a  writ  of  ^ror,  in  the  same  manner  and  under  the  same  regu- 
lations as  if  the  judgment  or  decree  had  been  rendered  or 
pacsed  in  the  Circuit  Court.  For  eighty  years  that  proyision 
remained  without  any  alteration ;  and  the  new  proyision,  so  far 
as  respects  the  question  before  the  court,  is  ezactiy  the  same 
as  the  original  enactment.    1  Stat  85  ;*14  id.  886. 

Earnest  opposition  wafs  made  to  that  proyision  when  it  first 
went  into  operation,  and  it  continued  to  increase  until  it  culmi- 
nated in  two  important  cases  reported  in  the  yolumes  containing 
the  decisions  of  the  Supreme  Court  oi  that  period.  Martin 
y.  Sunter'i  Le$$ee,  1  Wheat.  804, 828 ;  Cohem  t.  Fiiymto,  6  id. 
264,  875. 

Attempt  is  made  in  argument  to  suppcMt  the  proceeding  in 
this  case,  by  which  the  indictment  was  remoyed  from  the  State 
court  into  the  Circuit  Court,  and  the  refusal  of  the  Circuit 
Court  to  remand  the  same  by  the  judgment  of  the  Supreme 
Court  in  those  two  cases ;  but  it  is  clear  that  those  judgments 
do  not  afford  any  justification  either  for  the  proceeding  or  the 
refusal  to  remand,  as  both  were  transferred  into  the  Supreme 
Court  by  writ  of  error  under  the  twenty-fifth  section  of  the 
Judiciary  Act.  Both  of  those  cases  were  rightfully  remoyed 
into  the  Supreme  Court  under  that  section  of  the  Judiciary 
Act,  as  appears  by  the  respectiye  transcripts  annexed  to  the 
writs  of  error,  and  as  appears  by  the  countiess  cases  since 
decided  by  this  court,  and  a  great  number,  probably  more  than 
one  hundred,  standing  on  the  docket  of  the  present  term  for 
reexamination. 

Nor  is  it  necessary  to  look  beyond  these  cases  to  establish 
the  proposition  that  they  were  re-examined  under  the  twenty- 
fifth  section  of  the  Judiciary  Act.  Take  the  first  case.  It  was 
an  action  of  ejectment  brought  in  a  subordinate  State  court. 
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for  tbe  recovery  of  a  laige  paioel  of  land  ntnated  in  that  part 
of  Viiginia  then  oalled  die  Northern  Neck.  Service  was 
made,  and  the  defendant,  Martin,  appeared  and  pleaded  the 
general  iflsiie  npon  the  neoal  terma  of  confessing  lease,  entry, 
and  OQster.  Title  was  claimed  by  the  defendant  ander  a  royal 
grant  made  prior  to  the  Beyolntion,  and  he  claimed  that  his 
title  was  proteeted  by  the  treaty.  Leaye  of  court  being  ob» 
tained,  the  parties  sgreed  as  ta  tibe  facts,  and  the  subordinate 
court  rendered  judgment,  in  bkTor  of  the  j)laintiff.  Prompt 
appeal  was  taken  by  the  defendant  to  the  Court  df  Appeals,  and 
the  appellate  court  reyersed  the  judgment  of  the'court  qf  orig- 
inal jurisdiction,  and  rendered  judgment  for  the  defendant. 

Dissatisfied  with  the  judgment  oiE  the  Court  of  Appeals,  the 
plaintiff  sued  out  a  writ  of  error  under  the  twenty-fifth  eection 
of  the  Judiciary  Act,  and  remoTcd  the  cause  into  this  court, 
where  the  judgment  of  the  Court  of  Appeals  was  rerersed. 
Pursuant  to  the  usual  course,  this  court  sent  down  its  mandate 
to  the  Court  of  Appeals,  which  that  court  refused  to  execute. 
No  new  proceedings  took  place,  but  a  new  writ  of  error  was 
sued  out,  and  the  opinion  of  the  court  as  reported  is  the  <me 
given  in  the  case,  when  brought  here  under  the  second  writ  of 
error. 

Aid  and  comfort  are  attempted  to  be  derived  from  certain 
remarks  of  the  court  in  that  case,  as  warranting  the  proceed- 
ings in  the  case  before  the  court ;  but  it  is  dear  that  they  can- 
not have  any  such  effect,  as  no  such  question  was  involved  in 
the  case,  and  of  course  the  remarks  of  the  court  must  be  un- 
derstood as  applicable  only  to  the  matter  then  in  decision. 
Important  Federal  questions  were  involved  in  the  case ;  and  we 
have  the  authority  of  the  justice  who  delivered  the  opinion 
for  saying  that  the  judgment  drew  in  question  and  denied  the 
validity  of  a  statute  of  the  United  States,  as  appeared  on  the 
face  of  the  record,  and  the  court  also  held  that  the  principles 
and  rules  of  decision  to  be  applied  under  the  second  writ  of 
error  were  the  same  as  under  the  first,  when  tiie  mandate  was 
sent  down. 

Comment  upon  the  opinion  of  the  court  in  the  second  case 
is  hardly  necessary,  as  it  does  not  appear  to  contain  any  thing 
relating  to  the  present  theory  of  the  government,  except  that 
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it  proTes,  what  eyerybody  admits,  that  a  writ  of  error  nnder 
the  twenty-fifth  section  of  the  Judiciary  Act  will  lie,  in  a 
proper  case  and  when  the  question  is  properly  presented,  as 
well  in  a  criminal  as  in  a  ciyil  case,  irrespectiye  of  the  amount 
in  controversy. 

Cohens  was  prosecuted  in  a  State  court  for  vending  and  sell- 
ing lottery- tickets  contrary  to  the  statute  of  the  State.  Reg- 
ular process  issued  and  he  was  arrested,  and  the  parties  entered 
into  an  agreed  statement  of  facts.  Authority  was  given  to  the 
city  of  Washington,  under  an  act  of  Congress,  to  permit  the 
drawing  of  lotteries  for  effecting  certain  improvements  in 
the  city,  and  the  defendant,  besides  pleading  the  general  issue, 
pleaded  a  justification  under  the  act  of  Congress.  Extended 
hearing  was  had,  and  the  State  court  rendered  judgment 
against  tiie  defendant,  and  he  sued  out  a  writ  of  error  under 
the  twenty-fifth  section  of  the  Judiciary  Act^  and  removed  the 
cause  into  diis  court. 

Due  appearance  was  entered  for  the  State,  and  her  counsel 
moved  to  dismiss  the  case  for  want  of  jurisdiction.  Three 
causes  were  assigned  in  the  motion  for  the  dismissal  of  the 
writ  of  error :  1.  That  a  State  is  the  defendant.  2.  That  no 
writ  of  error  lies  from  this  court  to  a  State  court  8.  That 
the  Supreme  Court  had  no  right  to  review  the  judgment  of  the 
State  court,  because  neither  the  Constitution  nor  any  law  of 
the  United  States  had  been  violated  by  the  judgment  of  the 
State  court. 

Extreme  views  were  advanced  on  behalf  of  the  State,  among 
which  was  the  proposition  that  the  Constitution  did  not  pro- 
vide any  tribunal  for  its  final  construction,  and  that  in  the  last 
resort  the  courts  of  the  respective  States  may  exercise  that 
power.  Responding  to  that  extraordinary  proposition,  Mai^ 
shall,  C.  J.,  speaking  for  the  court,  said  that  jurisdiction  is 
given  to  the  courts  of  the  Union  in  two  classes  of  cases.  In 
the  first,  their  jurisdiction  depends  on  ihe  character  qf  the  cauee^ 
whoever  may  be  the  parties,  and  comprehends  **all  cases  in 
law  and  equity  arising  under  the  Constitution,  the  laws  of  the 
United  States,  and  treaties  made  or  which  shall  be  made  under 
their  authority ;  '*  and,  he  added,  that  that  clause  extends  the 
jurisdiction  to  all  the  cases  described,  without  making  in  itp 
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terms  any  ezoeption  whateyer,  and  widumt  any.  regard  to  tlie 
oondition  of  the  party. 

His  description  of  the  seoond  dass  is,  that  it  oomprehends 
oontroversies  between  two  or  more  States,  between  a  State 
and  a  dtizen  of  another  State,  and  between  a  State  and  for- 
eign  States,  citizens,  or  subjects.  Of  coarse  the  second  propo- 
sition of  the  Chief  Justice  most  be  sabject  to  what  is  ordained 
in  the  Blerenth  Amendment  to  the  Constitntion.  2  Story, 
Const,  sect  1724. 

Original  jurisdiction  is  rested  in  the  Supreme  Court  in  cer- 
tain enumerated  cases,  and  the  Constitution  also  gives  the  same 
tribunal  appellate  jurisdiction  in  all  other  specified  cases. 
Among  those  in  which  the  jurisdicti<Mi  must  be  exercised  in 
the  appellate  form  are  cases  arising  und^  the  first  clause  of 
the  second  section,  including  such  as  relate  to  the  construotuHi' 
of  the  Constitution,  the  acts  of  Congress,  and  treaties.  B  a 
State  is  a  party,  the  jurisdiction  is  original,  except  when  the 
cases  arise  under  the  first  danse  of  the  second  section,  in  whidi 
eyent  the  jurisdiction  is  appellate,  as  in  such  a  case  the  jurL^ 
diction  can  only  be  practically  exercised  in  that  form.  Where 
a  State  is  a  party,  and  the  case  is  such  as  to  admit  of  its  origi- 
nating in  the  Supreme  Court,  in  the  opinion  of  the  Chief 
Justice  as  there  expressed,  the  case  ought  to  originate  in  the 
Supreme  Court;  but  where,  from  the  nature  of  the  case,  it 
cannot  originate  here,  he  holds  that  the  proper  construction  of 
the  clause  is  that  the  jurisdiction  is  appellate. 

When  correctly  understood,  it  is  clear  that  the  seoond  case 
cannot  bare  any  tendency  whatever  to  support  the  proposition 
that  an  indictment  for  wilful  and  felonious  murder  with  malice 
aforethought,  pending  in  a  State  court  and  found  by  a  grand 
jury  of  the  State  under  a  statute  ci  the  State,  not  iuTolving 
any  Federal  question,  may  be  remoTed  from  the  State  court 
into  the  Circuit  Court  for  trial  morely  because  the  prisoner  at 
the  time  he  committed  the  homidde  was  a  deputy  collector  of 
the  internal  reyenue. 

Such  a  proposition,  unsupported  as  it  is  by  any  respectable 

judicial  authority,  is  only  calculated  to  excite  amazement,  as  the 

case  cited  is  a  direct  and  oondnsiTe  authority  the  other  way, 

showing  to  a  demonstration  that  the  Federal  courts  cannot  eier- 
z.  19 
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oiae  any  jariadietion  whaterer  in  a  eriminal  cafe  properly  pend- 
ing in  a  State  court,  unless  it  involTes  some  question  arinng 
under  the  first  danse  of  the  second  section  of  the  article  describ- 
ing the  judicial  power  conferred  by  the  Constitution.  2  Story, 
Const.,  sects.  1721, 1740 ;  1  Kent,  Com.  (12tli  ed.)  299 ;  Ser- 
geant, Const.,  69 ;  Curtis,  Com.,  sect  9 ;  Pomeroj,  Const  (Sd 
ed.),  sect.  760. 

Commentators  on  the  Constitution  seem  to  agree  that  Con- 
gress enacted  the  twenty-fifth  section  of  the  Judidary  Act 
in  order  to  define  the  classes  of  cases  originating  in  State 
tribunals  to  which  the  ^>pellate  power  of  the  national  oourts 
might  extend  by  means  of  the  writ  of  error,  to  prsserre  the 
supremacy  and  to  secure  the  uniform  construction  of  the  Con- 
stitution, acts  of  CongrsM,  and  intematioiial  treaties.  Curtis, 
Com.,  sect  210. 

All  agree  that  the  original  jurisdiction  of  the  Supreme  Court 
is  defined  and  limited  by  the  Constitntimi,  and  that  it  can 
neither  be  extended  nor  restricted  by  an  act  of  Congress;  and 
it  is  equally  undeniable  that,  the  appellate  jurisdiction  of  that 
tribunal  is  granted  subject  to  such  exceptions  and  regulations 
as  the  Congress  may  md:e,  from  which  it  follows  that  appellate 
jurisdiction  can 'only  be  exercised  by  the  Supreme  Court  in 
such  cases  and  to  such  extent  as  the  acts  of  Congress  authoriie. 
WUcaH  T.  DMtfAy,  8  Dall.  821,  827 ;  1  Kent,  Com.  (12lh  ed.) 
824 ;  CS[ark$  ▼•  BoModofu^  1  Ctanch,  212. 

Acts  of  Congress  having  been  passed  proriding  for  the  ezei^ 
cise  of  appellate  judicial  power,  the  established  rule  is  that  the 
affirmatiye  description  of  the  cases  in  which  the  jurisdiction 
may  be  exercised  implies  a  negatiye  on  the  exercise  of  such 
power  in  all  other  cases.  l>urou$$eau  ▼•  Tke  United  StaU9^ 
6  Cranch,  807,  814;  UmUd  SUOm  ▼.  Jlfon,  8  id.  169, 170. 

LegislatiTe  power  is  undoubtedly  Tested  in  Congress  to  pass 
laws  to  define  and  punish  offences  against  the  authority  of  the 
United  States;  but  it  does  not  follow  by  any  means  that  a 
prisoner  chaiged  with  murder  committed  in  violation  of  the 
laws  of  a  State  may  claim  to  be  tried  in  a  Federal  circuit 
court,  or  that  a  State  indictment  for  such  an  offence  constitutes 
a  case  arising  under  the  Constitution  or  the  laws  of  the  United 
States,  or  that  it  can  in  any  way  become  cognisable  in  sudi 
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a  tribonalf  otrtaialy  not  nnhm  it  oml  be  remorad  there  in 
pnnoance  of  tome  eet  of  CoDgreas  defining  the  offuice  and 
providing  for  the  trial  and  panishmeni  of  the  offender.  Per- 
Moe  charged  with  offences  against  the  anthoritj  of  the  States 
find  ample  gnaiantiee  of  a  hir  trial  in  the  laws  of  the  States 
and  the  nsages  of  the  State  courts,  and  if  the  Federal  officers 
need  more,  it  belongs  to  Congress  to  proride  the  remedy  in 
some  mode  anthorised  bj  the  Gonstitatum.  1  Kent,  Com. 
(12th  ed.)  840. 

Adjudged  cases  admit  that  the  power  of  remoyal  instead  of 
the  writ  of  error,  as  prescribed  in  the  twenty-fifth  section 
of  the  Jadiciary  Act,  may  also  be  exerted  when  the  subject- 
matter  of  the  suit  is  such  as  to  bring  the  case  within  the  first 
clause  of  the  second  section  of  the  article  describing  the 
Federal  judicial  power.  Frequent  cases  of  the  kind  of  a  civil 
nature  arise,  and  if  they  could  not  be  transferred  to  the  circuit 
courts  by  remoyal  under  proper  regulations,  it  might  often 
hi^ppen  that  the  objeet  intended  to  be  accomplished  by  the 
appellate  tribunal  would  be  defeated.  Appellate  power  in 
the  cases  mentioned  in  the  proyision  before  referred  to  is  given 
in  the  Constitution,  and  it  is  left  to  Coi^press  to  enact  the 
manner  of  its  exercise.  Curtii,  Com.,  sect.  148 ;  Martm 
T.  Aifiter's  Leue€,  1  Wheat.  804,  849. 

Whether  the  appellate  power  is  employed  by  removal  or 
writ  of  error,  the  right  and  extent  of  jurisdiction  is  the  same ; 
and  in  both  the  extent  is  limited  by  the  constitutional  grant, 
and  cannot  be  extended  beyond  cases  in  law  and  equity  arising 
under  the  Constitution,  the  acts  of  Congress,  and  such  treaties 
as  are  therein  described. 

Legislative  proviuon  of  a  restricted  character  for  the  removal 
of  civil  causes  from  the  State  courts  into  the  circuit  courts  was 
made  by  the  Judiciary  Act  which  was  passed  to  organise  our 
judicial'  system.  1  Stat.  79.  Since  that  many  other  acts  of 
Congress  have  been  passed  upon  the  subject,  by  which  the 
power  in  civil  cases  has  been  very  much  enlaif^  Proceed- 
ings were  also  prescribed  by  a  later  act,  not  now  in  force, 
which  authorised  the  officers  appointed  for  the  collection  of 
the  customs  to  remove  any  suit  or  prosecution  commenced  or 
pending  against  them,  in  a  State  court,  for  acts  done  by  them 
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as  such  officers  or  under  color  of  their  respeetiTe  offices,  into 
the  Circait  C!oart  for  trial ;  but  the  ooort  is  not  furnished  with 
any  evidence  that  any  such  jurisdiction  was  erer  exercised  by 
the  Circuit  Court  under  that  enactment  in  a  criminal  prosecu- 
tion.   8Stat.l9& 

Special  reference  is  also  made  to  the  second  section  in  the 
still  later  act  of  Congress,  usually  denominated  the  Force  BilL 
4  Stat.  682.  Jurisdicdon  of  the  circuit  courts  was  by  that 
section  extended  to  all  cases  in  law  and  equity  arising  under 
the  reyenne  laws,  for  which  other  provisions  are  not  already 
made  by  law,  and  provision  was  made  to  the  effect  that  any 
revenue  officer  injured  in  his  person  or  property,  on  account 
of  any  act  done  by  him  for  the  protection  of  the  revenue, 
might  maintain  a  suit  for  such  damages  in  the  Circuit  Court 
for  the  district  where  the  wnmg-doer  resided. 

Property  taken  or  detained  by  a  revenue  officer  vras  declared 
to  be  irrepleviable,  and  that  it  should  bedeoned  in  the  custody 
of  the  law  and  subject  only  to  the  orders  and  decrees  of  the 
Federal  court  having  jurisdiction  of  the  same.  Offenders  who 
should  dispossess  or  rescue,  or  attempt  to  dispossess  w  rescue, 
any  property  so  taken  or  detained  were  to  be  deemed  guilty  of 
a  misdemeanor,  and  punbhed  as  therein  directed. 

Sect  8  of  the  same  act  empowered  any  such  revenue  officer 
to  remove  any  suit  or  prosecution  commenced  against  him  in 
a  State  court,  on  account  of  any  act  done  by  him  for  the  pro- 
tection of  the  revenue,  into  the  proper  circuit  court,  for  trial 
in  the  mode  therein  prescribed. 

.  Properly  construed,  the  act,  as  originally  passed,  was  intended 
to  fumish  protection  to  the  officers  engaged  in  ooUecting 
import  duties,  and  a  subsequent  act  provided  that  it  should 
not  be  so  construed  as  to  apply  to  cases  arising  under  the 
internal-revenue  acts.  Unlike  that,  the  fiftieth  section  of 
the  act  to  increase  duties  on  imports  extended  the  provisbns 
of  the  act  to  cases  arising  under  the  laws  for  the  collection  of 
internal  dudes.  Had  legislation  stopped  there,  it  would  be 
correct  to  say  that  the  Force  Bill  is  still  in  force ;  but  the  still 
later  act,  passed  July  18, 1866,  repealed  that  section  altogether, 
subject  to  a  proviso  inapplicable  to  the  present  case.  PkUo' 
delphia  v.  OoUeetar.b  WaU.  728;  18  Stat.  241;  14  id.  172; 
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BmUhatt r.  OMedor^  9  Wall  660,  666;  iUMttoft  t.  OOame^ 
9  id.  667,  678. 

Mnob  itreea  in  the  aigomeat  was  laid  upon  the  word  ^proae- 
cation,*'  foond  in  the  third  Motion  of  the  aot ;  bnt  neither  the 
written  nor  the  oral  argnment  famished  any  OTidenoe  to  show 
that  any  indictment  found  in  the  State  where  the  difficulty 
arose  which  induced  Congress  to  pass  the  act  was  oyer  remoyed 
from  the  State  court  into  the  Circuit  Court  for  trial,  and  it  is 
well  known  as  a  historical  &ct  that  no  such  remoTal  of  an 
indictment  in  that  State  was  ever  made.  Civil  cases  pending 
in  the  tribunals  of  other  States  were  in  seyeral  instances 
remoTcd  under  that  act  into  the  Circuit  Court,  and  were  there 
adjudicated  to  final  judgment;  but  there  is  no  authentic  account 
that  any  State  indictment  for  an  oflfonce  against  the  authority 
of  a  State  was  eyer  remoyed  under  diat  act  into  the  Circuit 
Court  for  trial  or  sentence. 

Graye  doubts  are  entertained  whether  the  Congress,  in  the 
use  of  the  word  **  prosecution,"  intended  to  extend  the  operation 
of  the  act  to  such  an  indictment,  as  ample  proyision  existed  at 
the  time  of  its  passage  for  the  re-examination  of  eyery  question 
of  Federal  cognizance  arising  on  the  trial  of  such  an  indict* 
ment,  by  a  writ  of  error  sued  out  pursuant  to  the  authority 
giyen  in  the  twenty-fifth  section  of  the  Judiciary  Act.  1  Kent, 
Com.  (12th  ed.)  219. 

Litigations  of  a  dyil  nature,  eyen  when  the  jurisdiction  of 
the  Circuit  Court  depends  eutirely  upon  the  chaAu^r  of  the 
parties,  may,  under  regulations  enacted  by  Congress,  be  re- 
moyed from  the  State  court  into  the  Circuit  Court  for  trial  i 
but  there  is  no  just  pretence  that  a  State  indictment  for  an 
offence  against  the  authority  of  the  State  can  be  remoyed  from 
the  State  court  where  found  into  the  Circuit  Court  for  trial  in 
any  form  of  proceeding,  unless  the  case,  whether  a  suit  at  law 
or  in  equity,  inyolyes  some  question  arising  under  the  Consti- 
tution, the  laws  of  Congress,  or  treaties  made,  or  which  shall 
be  made,  under  their  authority.  Cam.  y.  CinMy,  12  Allen,  214« 
217. 

Nothing  is  contained  in  the  section  which  has  any  tendency 
to  support  the  opposite  construction,  except  the  words  ^  suit  or 
prosecution ; "  and  it  should  not  be  oyerlooked  that  it  employs 
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no  words  excluriyely  applicable  to  an  indictment,  and  contains 
many  expressions  utterly  repugnant  to  the  theory  that'  the 
proceedings  to  effect  the  ^[emoTal  of  process  were  intended  to 
extend  to  a  criminal  and  indictable  offence. 

Eyery  word  of  the  section  speaks  a  different  intent,  is  as  oon* 
clusively  shown  by  the  distinguished  judge  who  gave  the  opinion 
of  the  court  in  the  case  last  cited.  Confirmation  of  that  Tiew 
is  also  derived  from  the  fact  that  every  reported  case,  where 
the  removal  was  effected  under  that  act,  was  a  civil  action, 
as  appears  from  the  following  examples:  Wood  v.  MaUhewBf 
2  Blatch.  870 ;  Murray  v.  Patrie^  8  id.  842 ;  Fuk  v.  The  Union 
Pacific  BaUroad  Co^  6  id.  862;  8.  a  8  id  248;  2M,  Bdaior, 
r.  Fanfield  Cam.  Plea$,  16  Ohio  St.  877,  887. 

Formal  application  to  the  Supreme  Court  of  Maine  was 
made  under  that  act  of  Congress  to  remove  an  indictment  for 
an  offence  against  the  authority  of  the  State  into  the  Cirooii 
Court  of  the  cUstrict  for  trial,  but  the  court  unanimously  denied 
the  apfdication,  for  the  same  reasons  as  those  given  by  the  6i»> 
preme  Court  of  Massachusetts  in  the  case  before  iuted.  8M$ 
V.  aider,  64  Me.  881. 

Taken  together,  these  two  cases  ought  to  be  regarded  as 
decisive  that  a  State  indictment  for  an  offence  against  the  au- 
thority of  the  State  could  not  be  removed  from  the  State  court, 
nnder  that  act  of  Congress,  into  the  Circuit  Court  for  triaL 
Subordinate  Federal  oourts  find  no  other  rules  to  guide  them  in 
Ihe  exercise  of  their  f auctions  than  are  to  be  found  in  the  acts 
of  Congress,  and  they  can  have  no  other  recourse  than  to  those 
enactments  to  determine  what  constitutes  an  offence  against 
the  authority  of  the  United  States.  ConUing^s  Treatise  (6th 
ed.)  181.  Offences  against  the  nation,  are  defined  and  their 
punishment  prescribed  by  acts  of  Congress.  Cooley,  Const. 
Lim.  (4th  ed.)  26. 

Like  power  was  given  to  the  def aidant,  by  the  act  relating 
to  habeoi  aorpUB,  for  the  removal  into  the  circuit  courts,  after 
judgment  of  suits  or  prosecutions  commenced  in  a  State  court 
against  officers,  civil  or  military,  for  acts  done  or  committed  by 
virtue  of  an  order  of  the  President,  or  puxsnant  to  an  act  of 
Congress.    12  Stat  766. 

Pending  an  acftion  in  a  State  oourt  against  a  marshal,  in 
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wbieh  the  Tordiefc  and  judgment  were  in  £ftTor  of  the 
the  defendant  inetitated  proceedings  in  the  State  court  for  the 
removal  of  the  cause  into  the  Circuit  Court,  but  the  State  co»urt 
refused  to  send  up  the  case.  Thereupon  the  Circuit  Court 
issued  an  altematiye  numdamu$  to  the  State  court,  which  was 
followed  by  the  peremptory  process,  when  the  plaintiff  sued 
out  a  writ  of  error,  and  removed  the  cause  into  this  court. 
Due  hearing  was  had  here,  and  this  court  unaninumdjf  held 
that  so  much  of  the  act  as  proTided  for  the  removal  of  a 
judgment  in  a  State  court,  in  which  the  issue  was  tried  by 
a  jury,  is  not  in  pursuance  of  the  Constitution,  and  is  void. 
The  Ju9tice$  v.  Mwrag,  9  WalL  274;  MeSse  v.  JSotns,  10  id. 
22,26. 

Governed  by  that  rule  of  decision,  it  must  be  considered  that 
the  power  of  removal,  jirhen  the  &cts  have  been  found  by  a 
jury,  cannot  be  ezerciBed  in  such  a  case  after  judgment. 

Statutory  power  to  remove  an  action  from  a  State  court  into 
the  circuit,  says  Judge  Story,  if  it  exists  before  judgment 
because  it  is  included  in  the  appellate  power,  must  exist  after 
judgment  for  the  same  reason,  as  he  held  that  the  same  obje^ 
tion  exists  as  to  the  removal  before  judgment  as  after,  and  tfaafe 
both  must  stand  or  fall  together.  Martin  v.  HunUr*$  Leuu^ 
1  Wheat  804,  849;  2  Story,  Const,  sect  1746. 

None  of  the  advocates  of  the  power  of  removal  as  applied  to 
criminal  cases  pretend  that  it  may  be  exercised  after  judg* 
ment  in  any  other  mode'  than  by  a  writ  of  error ;  from  which  it 
would  seem  to  follow,  if  the  authorities  cited  are  good  law,  that 
a  State  indictment  for  an  offidnce  against  the  authority  of  the 
Sfate  cannot  be  removed  at  all  into  the  Circuit  Court  for  trials 
nor  into  the  Supreme  Court,  except  by  writ  of  error. 

Sect  648  of  the  Revised  Statutes,  under  which  the  removal 
in  this  case  was  made,  is  a  revision  of  the  sixty-seventh  section 
of  the  act  to  reduce  internal  taxation.  14  Stat.  171.  Officers 
appointed  under  that  act  may,  before  trial,  in  any  case,  civil  or 
criminal,  where  suit  or  prosecution  is  commenced  against  them 
in  a  State  court,  remove  the  said  suit  or  prosecution  into  the 
Circuit  Court  for  trial.    Rev.  Stat  648. 

Further  remarics  in  exposition  of  .the  enactment  seem  to  be 
unnecessary,  as  it  is  clear  that  it  is  in  all  ossAitial  respects  the 
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same  as  its  predeceason,  some  of  whioh  were  passed  and  went 
into  operation  eyen  before  the  aotoal  close  of  the  second  war  of 
Independence. 

Considering  the  long  period  the  prorision  has  been  in  opera- 
tion, it  wonld  naturally  be  expected,  if  it  was  intended  by  its 
framers  to  include  State  indictments  pending  in  State  courts 
for  offences  against  the  authority  of  the  State,  that  the  advo- 
cates of  such  a  construction  would  be  able  to  produce  some 
authoritatiye  exposition  of  the  enactment  to  support  such  an 
improbable  and  extraordinary  theory.  Nothing  of  the  kind  is 
produced,  and  for  the  best  possible  reason,  that  no  remoral  of 
such  an  indictment  from  a  State  court  into  the  Circuit  Court 
for  trial  was  oyer  before  made  in  our  judicial  history. 

Should  it  be  suggested  that  a  recent  case,  cited  in  the  brief 
for  the  prisoner,  is  a  precedent  where  a  criminal  case  was 
removed  from  a  State  court  into  the  Circuit  Court  for  trial, 
the  answer  to  the  suggestion  is,  that  the  case  does  not  support 
the  proposition,  for  several  reasons :  1.  Because  the  order  of 
removal  was  never  carried  into  effect.  2.  Because  nothing  was 
done  in  the  Circuit  Court  except  to  pass  the  order  for  removal. 
8.  Because  the  opinion  of  the  court  as  reported  admits  that  the 
circuit  courts  have  no  power  to  try  offences  against  the  peace 
and  dignity  of  the  State,  nor  to  control  the  State  courts  in  any 
such  case.  4.  Because  the  court  admit  in  that  case  that  no 
man  charged  with  an  offence  against  the  authority  of  the  State 
can  defend  himself  by  the  fact  that  he  is  a  Federal  officer. 
6.  Because  it  does  not  appear  that  the  State  indictment  was 
ever  transferred  into  the  Circuit  Court  for  trial.  6.  Because 
it  appears  that  the  court  giving  the  opinion  in  that  case  en- 
tirely overlooked  the  settled  rule  that  the  circuit  courts  have 
no  jurisdiction  of  any  act  of  an  individual  as  an  offence,  unless 
the  same  is  defined  as  such  by  an  act  of  Congress,  nor  unless 
some  act  of  Congress  prescribes  the  punishment  annexed  to  the 
commission  of  the  offence,  and  designates  the  court  to  try  and 
sMitence  the  offender.  7.  Because  the  indictment,  for- aught 
that  appears  to  the  contrary,  is  still  pending  in  the  State 
court,  the  report  faOing  to  show  that  it  has  ever  been  in  fact 
transferred  into  the  Circuit  Court.  SMU  v.  SoMm^  77  N.  0. 
680,546. 
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Viewed  in. any  ligbi,  the  propoeition  to  remore  a  State 
indictment  for  felony,  from  a  State  oonrt  having  joriBdietion 
of  the  oaae,  into  the  Circuit  Court,  where  it  is  eubetantaally 
admitted  that  the  primmer  cannot  be  tried  until  CongreBs  shall 
enact  lome  mode  of  procedure,  approaches  so  near  to  what 
aeons  to  me  both  absurd  and  ridiculous,  that  I  fear  I  shall 
nerer  be  able  to  oomprehend  the  practical  wisdom  which  it 
doubtleis  contains.  Were  the  object  to  giye  felons  an  im- 
munity to  commit  crime,  and  to  provide  a  way  for  their  escape 
from  punishment,  it  seems  to  me  that  it  would  be  difficult  to 
devise  any  mode  more  effectual  to  that  end  than  the  theory 
embodied  in  that  proposition. 

Difficulties  almost  without  number  would  arise  if  any 
attempt  should  be  made  to  try  such  an  indictment  in  a  cir- 
cuit court. 

It  was  suggested  at  the  argument  that  the  attorney-general 
of  the  State  might  appear  in  the  Circuit  Court  as  the  public 
prosecutor,  but  he  may  not  deem  it  any  part  of  his  duty  to 
conduct  criminal  prosecutions  in  any  other  tribunals  than  those 
of  the  State  from  which  he  receiyed  his  commission.  Public 
prosecutions  against  the  authority  of  the  United  Stotes  are 
in  the  drcuit  courts  within  the  excIusiTe  direction  of  the 
district  attorneys,  but  they  have  nothing  to  do  with  prose- 
cutions against  the  statutes,  peace,  and  dignity  of  a  Stote. 
C^fiBetOlan  Ciu$h  7  Wall.  462. 

Service  of  process  is  often  required  in  a  criminal  case,  and 
the  question  would  arise  whether  it  should  be  made  by  the 
sheriff  or  marshal.  Subpcsnas  must  be  imued,  and  the  inquiry 
would  arise  whether  they  should  be  issued  in  the  name  of  the 
Stoto  or  of  the  Presidents  Expenses  must  be  incurred  for  the 
service  of  process  and  for  the  travel  and  attendance,  of  wit* 
nesses,  and  it  would  at  once  become  a  question  whether  the 
amount  would  be  chaigeable  to  the  United  States  or  to.  the 
Stete,  and  if  to  the  latter,  may  the  Stete  be  compelled  to 
respond  to  the  daim. 

Persons  ilidicted  of  murder  and  other  high  crimes  are  entitled 
to  a  copy  of  the  indictment  and'^prooess'to  compel  the  attend- 
ance of  witnesses,  and  the  inquiry  arises  whether  it  would  be 
the  duty  of  the  Cirouit  Qourt  clerk  or  the  dark  of  the  Stete 
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court  to  comply  with  that  oonstitutional  requirement.  Under 
the  State  hiw  the  prisoner,  if  the  charge  is  of  felony  poniali* 
able  with  death,  is  entitled  to  thirty-fiTe'  challenges,  whereas 
under  the  act  of  Congress  he  is  entitled  only  to  twenty ;  and 
the  inquiry  would  immediately  arise,  whether  the  right  of  the 
prisoner  in  that  regard  must  be  gOTcmed  by  the  act  of  Oon 
gress  or  the  State  law.  2  State  Stat.,  sect.  4014 ;  Ber.  Stat.^ 
sect.  819. 

By  the  common  law  it  was  error,  for  which  the  judgment 
might  be  reyersed,  if  the  clerk  did  not  in  capital  felonies  inquire 
of  the  prisoner  before  sentence  whether  he  had  any  thing  to  say 
why  judgment  of  death  should  not  be*  pronounced  against  him ; 
and  the  question  would  arise  whether  this  inquiry  should  be 
made  by  the  clerk  of  the  State  court  whose  laws  were  offended 
by  his  crime,  or  by  the  clerk  of  the  Circuit  Court  to  which 
the  indictment  had  been  transferred.  1  Chitty,  Cr.  Law,  700, 
717. 

Juries  in  the  Federal  courts  are  not  the  judges  of  the  law 
as  well  as  the  fact,  consequently  they  are  usually  sworn  in 
capital  cases  that  they  will  well  and  tttalj  try  and  true  deliy- 
erance  make  of  the  prisoner  they  haye  in  charge,  according 
to  the  law  and  the  evidence.  Where  such  is  the  practice  the 
question  will  arise  whether  the  law  referred  to  is  Federal  or 
State  law,  or  both  combined,  including  the  oommon  law:,  as 
is  suggested  for  the  other  rules  of  'dednon  in  conducting  the 
triaL 

State  rules  of  eyidence  or  of  procedure,  adopted  since  tiie 
passage  of  the  act  of  Congress  organizing  the  Federal  courts, 
do  not  apply  in  criminal  cases  where  the  indictment  is  found 
in  the  circuit  courts ;  and  the  question  may  immediately  arise, 
which  system  of  eyidence  and  of  procedure  will  furnish  the  rule 
of  decision  where  the  indictment  is  found  in  the  State  court 
and  the  prisoner  is  tried  in  the  Circuit  Court.  Vniied  3taU$ 
y.  Beid,  12  How.  861,  865. 

It  was  in  yiew  of  these  and  many  other  equally  embarrassing 
questions  which  might  be  suggested  that  induced  Judge  Stqxy 
to  remark,  in  one  of  his  leading  judgments  upon  the  subjeoti 
that  in  respect  to  criminal  prosecutions  the  difficulty  seems 
admitted  to  be  insurmountablci  which  is  fully  equiyalent  to  a 
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dedantum  ihttt  the  power  of  remoral  in  raoh  a  eafo  doet  not 
exist    Martin  t.  ffimUf^$  ZeMM,  1  Wbeat.  8H  849. 

IngenioQS  effort  was  made  in  the  aigoment  at  tlie  bar  to 
show  that  such  was  not  the  meaning  of  the  learned  jostioe  when 
he  gaye  ntteranee  to  that  important  qoalifioation  to  his  ante- 
cedent remarks  in  the  same  conne^on ;  but  the  effort  is  in  Tain, 
as  the  same  learned  magistrate  made  the  same  admisnon  in  his 
Taloable  Commentaries  on  the  Constitation,  pubUshed  nearly 
twenty  years  later.    2  Story,  Const  (8d  ed.),  seot  1746. 

Whe^er  oondnsiTe  or  luyti  it  must  be  oonoeded  that  great 
weight  is  due  to  those  admissions,  and  they  are  also  muoh 
strengthened  by  a  similar  admission  in  the  commentaries  of 
another  learned  writer  upon  constitutional  law.  Curtis,  Com., 
sect  16. 

Embairaising  questions,  it  is  admitted,  may  ame  in  the 
eKerdse  of  such  a  peculiar  and  hitherto  unknown  jurisdiction ; 
but  the  attempt  is  made  to  furnish  a  panacea  for  them  all  by 
roferring  to  sect  722  of  the  Revised  Statutes,  which  seems  to 
contemplate  that  where  the  laws  of  the  United  States  are  in- 
sufficient to  define  offences  and  punish  offenders,  resort  may  be 
had  to  the  common  law  as  modified  and  changed  by  the  State 
wherein  the  Federal  court  exerdnng  jurisdiction  is  held,  both 
in  the  trial  of  the  accused  and  in  the  infliction  of  punishment 

Examined  in  the  most  fivforable  light,  the  proyision  is  a  mere 
jumble  of  Federal  law,  common  law,  and  State  law,  consisting 
of  incongruous  and  irreconcilable  regolations,  which  in  legal 
effect  amounts  to  no  more  than  a  direction  to  a  judge  sitting 
in  such  a  criminal  trial  to  conduct  the  same  as  wdl  as  he  can, 
in  view  of  the  three  systems  of  criminal  jurisprudence,  without 
any  suggestion  whateyer  as  to  what  he  shall  do  in  such  an 
extraordinary  emergency  if  he  should  meet  a  question  not  reg* 
ulated  by  any  onecf  the  three  systems. 

Unless  some  better  remedy  tiian  what  is  contained  in  that 
section  can  be  found  it  seems  to  me  tliat.it  would  be  better  to 
close  the  discussion  without  suggesting  any,  as  it  is  plain  that 
there  is  nothing  in  that  enactment  which  will  enable  the  judge 
sitting  in  such  a  criminal  trial  to  eolye  any  considerable  number 
of  the  embarrassing  questions,  which  it  may  well  be  expected 
win  arise  in  the  trial  of  such  a  criminal  case. 
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State  police  in  its  widest  aense  oomprehends  the  whole  eye- 
tern  of  iDtemal  regulation  by  whioh  the  State  seeks  not  only  to 
preserre  the  public  order  and  to  prevent  offences  against  her 
authority,  but  also  to  establish  for  the  intercourse  of  one  citi- 
sen  with  another  those  rules  of  justice^  morality,  and  good  con- 
duct which  are  calculated  to  prevent  a  conflict  of  interests  and 
to  insure  to  eyery  one  the  uninterrupted  enjoyment  of  his  own, 
as  &r  as  is  reasonably  consistent  with  a  l&e  enjoyment  of 
equal  rights  by  others.  Public  police  is  in  effect  defined  by 
the  great  commentator  of  the  common  law  as  the  due  regula> 
tion  of  domestic  order,  whereby  the  citiiens  of  a  State  are 
bound  to  conform'  to  the  rules  of  propriety  and  good  conduct, 
and  to  be  moral,  industrious,  and  inoffensive  in  their  respective 
stations.    4  Bl.  Com.  162. 

Police,  says  Bentham,  is  a  system  of  precaution,  either  for 
the  prevention  of  crimes  or  calamities;  and  he  divides  the 
subject  into  many  heads,  of  which  three  only  will  be  men- 
tioned :  1.  Police  for  the  prevention  of  offences.  2.  Police 
for  the  prevention  of  calamities.  8.  Police  for  the  prevention 
of  endemic  diseases.  Bentham's  Works,  title  Offences  against 
Police,  vol.  iii.  p.  169,  Edinburgh  ed. 

Unlike  the  conceded  right  to  appropriate  private  property 
when  the  public  exigency  requires  it,  the  power  in  question  is 
one,  says  Shaw,  C.  J.,  vested  in  the  legislature  to  make,  ordain, 
and  establish  all  manner  of  wKolesome  and  reasonable  laws, 
statutes,  and  ordinances,  either  witii  penalties  w  without,  not 
repugnant  to  the  Constitution,  as  they  shall  judge  t6  be  for 
the  good  and  welfare  of  the  State  and  of  the  subjects  of  the 
same.     CammofiiwiaUh  v.  Alg^^  7  Cush.  58,  86« 

It  extends,  says  another  eminent  judge,  to  the  protection  of 
the  lives,  limbs,  health,  comfort,  and  quiet  of  all  persons  and 
of  ail  property  within  the  State,  as  exemplified  in  tiie  maxim, 
3ie  utere  tuo  ut  alienum  nan  IcedoM.  Thorpe  r*  JR.  j"  B.  B. 
Co.,  27  Vt  140, 147. 

Ordinary  rsgulations  of  police,  says  Oooley,  have  been  left 
witii  the  States,  nor  can  it  be  taken  from  them  and  exercised 
under  legislation  by  Congress.  Nor  can  the  national  govern- 
ment through  any  of  its  departments  or  officers  assume  any 
supervision  of  the  police  regulations  of  the  States.    All  that 
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tilie  F»d«nl  Mihodtyow  do  it  ta  MeilHiifa  tli»  Steie*  do  not 
under  oorer*  of  tbit  powder,  iiiTBdo  tiioc  tplioxo  of  national  aoTO* 
reignty,  obttraet  or  impede  the  ezeroiae  of  an  j  authority  whioh 
flue  Confltitation  has  oonfided  to  the  natibpn^  or: deprive  any 
«itixen  of  ri{^t»  guaranteed,  hjithe  JPederal  JConetitation. 
Oooley,  Cionat.  Lim.  (4th  ed.)  716. 

No  direet  general  power  over  theee  objeotSy  aays  Marshall, 
C.  J.,  is  granted  to  Congress,  and  consequently  they  remain 
eahjeet  to  State  legisladtm.    CHU&m  r:  Qgdm^  9  Wh^  SOi. 

Within  State  Itmite,  says  Chaser  a  J.,  an  act  of  Congress 
npon  the  sahjeet  can.  have  no  eonstitntional  operation..  CMtod 
State$  r.Dewitt,  9  WalL  41-46. 

Acts  of  Congress  cannot  properly  supersede  the  police  powem 
of  the  State,  nor  can  the  police,  powers  of  the  State  orerride  the 
national  authority,  as  the  power  of  the  State  in  that  regard 
extends  only  to^a  just  regulatiDn  of  rights  with  a  riew  to  the 
due  protection  and  enjoyment  of  all ;  and  if  the  police  law  of 
the  State  does  not  dsj^TOiany  one  of  that  which  is  justly  and 
properly  his  own,  it- is  obrious  that  its  possession  by  the  State 
and  its  ezerrise  for  the  regulation  of  the  actions  of  th^  dtisens 
can  never  constitute  an  invasion  of  national  jurisdiction  ^  or 
afford  a  basis  for  an  ajqwal  to  the  protection  <^  the  national 
anthorities. 

Startling  propositions -are  advanced  in  aigumeni;  but  it  is 
not  probable  that  any  one  will  contend  that  it  would  be  com- 
petent for  Congress  to  define  as  murder  against  the  authority 
of  the  United  States  the  homidde  charged  in  the  petition  for 
removal^  or  that  such  act  of  homicide  is  now  defined  as  murder 
by  any  act  of  Congress  now  in  operation  or  which  was  ever 
passed. by  the  Legidative  Department  since  the  Constitution 
was  adopted. 

Had  the  officer  been  Ulled,  the  proposition  of  removal  would 
be  less  astonishing  than  the  one  set  forth  in  the  petition. 
Judging  from  the  petition,  the  indictment  is  against  the  officer 
for  wilfully,  premeditatedly,  and  deliberately  killing  and  mur- 
dering the  deceased,  against  the  peace  and  dignity  of  the  State. 
No  special  ground  is  set  forth  for  the  removal  nor  any  thing 
that  can  be  tortured  into  a  reason  for  withdrawing  the  case 
from  the  jurisdiction  of  the  State  court,  unless  it  be  that  the 
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prisoner  is  a  deputy  ooQeetor  of  the  revenue,  and  that  lie 
alleges  in  the  petition  that  the  killing  was  in  his  own  neoessaiy 
self-defence  to  sare  his  own  life,  which  is  a  defence  that  can 
as  well  be  made  in  the  State  court  as  in  the  Circuit  Court, 
unless  it  be  assumed  that  a  Federal  officer  is  entitled  aa  a 
matter  of  right  to  transfer  erery  indictment  against  him  foi 
crime,  when  found  in  a  State  court,  into  a  Federal  eourt  for 
triaL 

Persons  accused  of  capital  or  otherwise  infamous  crimes 
must  be  indicted  by  a  grand  jury,  and  when  the  offence  is 
committed  in  a  State,  they  must  be  tried  in  the  State  where 
it  was  committed ;  .but  attention  is  not  called  to  any  article 
or  section  of  the  Constitution  that  forbids  that  a  Federal  offi- 
cer shall  be  tried  in  a  State  court  for  murder  committed  in 
the  open  State,  against  the  peace  and  dignity  of  the  State, 
and  contrary  to  the  form  of  the  State  statute  defining  the 
offence. 

Large  concessions  were  made  by  the  States  to  the  United 
States,  but  they  never  ceded  to  the  national  government  their 
police  powers  or  the  power  to  define  and  punish  offences 
against  their  authority,  as  admitted  by  all  courts  and  all  com- 
mentators upon  the  Constitution,  vriiich  leads  me  to  the  follow* 
ing  conclusions :  1.  That  the  section  of  the  Revised  Statutes 
in  question  does  not  authorise  the  removal  of  a  State  indict* 
ment  for  an  offence  against  the  laws  of  the  State  from  the 
State  court  where  it  is  pending  into  the  Circuit  Court  of  the 
United  States  for  trial.  2.  That  if  it  does  purport  to  confer 
that  authority,  it  is  unconstitutional  and  void.  8.  That  the 
answer  to  each  of  the  three  questions  certified  here  froin  the 
Circuit  Court  should  be  Jn  the  negative. 
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Stbaudxe  w.  Wsn  YuioaiLi. 

L  TIm  FoBrteeDdi  AnModmfiit  of  tht  ConttltiitSoa  of  tiM  United  StotM  ooMid- 
«red»  and  ktU  to  bo  ono  of  a  terict  of  ooiiftitatliiiud  proYlaioiw  hayliit  % 
oommoo  paipote;  BUMljrf  to  loeore  to  a  reoent^j  emancipated  race,  wldcii 
bad  been  beld  in  darcry  tbroogb  mmay  generatlona,  all  tbe  cItU  rigfate  tbal 
the  ei^erior  race  enjoj*  and  to  giTe  to  It  the  peoleetldii  of  the  feneral 
ffOTcmment,  in  the  enjojment  of  anch  rights,  whenerer  they  thoold  bo 
denied  bj  the  States.  Whether  the  aaModment  bad  other,  and  if  so  wbal» 
purposes,  not  dedded. 

S.  Tbe  amendment  not  onlj  gave  dtlaenship  and  the  priTlleges  of  dtlaenshlp  to 
pcTMms  of  oolor,  bat  denied  to  taay  State  the  power  to  withhold  fh>m  them 
the  equal  proleetkm  of  the  lawi^  and  Inyested  Congress  with  power,  bj 
appropriate  legislation,  to  enf oree  Its  prorlrions. 

ti  The  amendment,  altheogh  prahlbltoffy  In  tenns,  confers  bj  nseessary  fanpll- 
cation  a  podtlTe  fanmnnity,  or  right,  most  Talnable  to  persons  of  the  ectood 
race, --the  right  to  ezemptioa  from  nnfriendljr  legislallon  against  thsm  dls- 
tfaicdTelj  as  oolccod,—  eiemptton  from  discriminations,  Imposed  by  pnbtto 
avthority,  which  implj  legal  faderiori^  In  dril  sode^,  lesesn  by  aacnritr 
of  thsfar  rights,  and  are  st^  towards  redneing  them  to  the  cowl^len  eC  a 
subject  race. 

4.  The  statute  ol  West  ^Hrgfada,  wfaleh.  In  eflbet,  sfaigles  oat  and  diolM  to  odhmd 
cHlnenstherlghtandpriTlkgeof  partlclpatfaiglnthe  admlaiitiation  of  the 
law,  as  Jurors,  because  of  their  color,  though  qoaliHed  in  all  other  respects, 
is,  practically,  a  brand  upon  them,  and  a  discrimination  against  them  which 
Is  forbidden  by  the  amendment.  It  denies  to  sndi  dtiasns  the  equal  pro* 
taction  of  the  kws,  since  llie  oonstltution  of  Juries  is^  Tory  essential  part 
of  the  protection  whidi  the  trial  by  Jury  is  Intended  ts  secure.  The  Teiy 
Idea  of  a  Jury  Is  that  It  tea  lio4y  of  men  compoeed  ci  the  peers  or  equale 
of  the  person  whose  rights  It  is  seleeted  or  somflBoned  to  detendne;  thai 
Is,  of  persoM  baring  the  same  legal  seslui  in  socle^  as  Hiat  whkh  he 
holds. 

&  WheK,ashere,tfao8tateetatnte8eenustoeTery  white  man  bright  of  trial 
lor  Jury  sde^ed  from,  and  without  discrimination  against,  his  race,  and  at 
the  same  time  permits  or  requires  such  discrimination  against  the  odored 
man  because  of  Ids  race,  the  latter  is  not  equally  protected  by  law  with  Ilie 
former. 

0.  Sect  Ml  of  the  B*?lsedStatutee,whidi  declares  that  "when  any  dTll  suit  or 
crimfaial  proscoutiott  is  oommenced  In  any  State  court,  for  any  canae  what* 
soerer,  against  aoy  person  who  is  denied  or  cannot  enforce  In  the  Judlolal 
tribunals  of  the  Stat^or  In  the  part  of  the  State  where  sndi  suit  or  proso- 
enlion  is  pending,  aaiy  right  eeeured  to  him  by  maj  law  prorlding  for  the 
equal  drUrighte  of  dttenis  of  the  United  Statee,  •  .  .  such  suit  or  press 
euHon  may,  qpon  the  petition  of  snch  defendant,  illed  In  said  State  court, 
at  any  time  before  the  trial  or  ibal  hearing  of  the  eauee,  statfaig  Ilie  ftutts 
and  Terilled  by  oath,  be  remoTod,  lor  trial,  Into  the  next  drenit  court  to  be 
bdd  hi  the  district  whoie  It  Is  pending,*  oonsMend  and  MT  not  to  be  to 
ooofllet  with  thrConstltntlon  if  the  United  States. 
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Ebbob  to  the  Sapreme  Court  of  Appeals  of  the  State  of 
West  Virginia. 
The  facts  are  stated  in  the  opinion  of  the  court 

i&.  OharleM  Devem  and  Mr.  George  0.  Ihvenpart  for  the 
plaintifE  in  error. 

Mr.  B<Aert  White,  Attorney-General  of  West  Virginia,  and 
1&.  Jamei  W.  Qreen^  conJtrn. 


Mb.  Justicb  Stbono  deliyered  the  opinion  of  the  ooart 

The  plaintifiE  in  error,  a  colored  man,  was  indicted  for  mor^ 
der  in  the  Circuit  Court  of  Ohio  County,  in  West  Virginia,  on 
the  20th  of  October,  1874,  and  upon  trial  was  conyicted  and 
sentenced.  The  record  was  then  remoTed  to  the  Supreme 
Court  of  the  State,  and  there  the  judgment  of  the  Circuit 
Court  was  affirmed.  The  present  case  is  a  writ  of  error  to 
that  court,  and  it  is^ow,  in  substance,  averred  that  at  the 
trial  in  the  State  court  the  defendant  (now  plaintiff  in  error) 
was  denii)d  rights  to  which  he  was  entitled  under  the  Consti- 
tution and  laws  of  the  United  States. 

In  the  Cihsuit  Court  of  the  State,  before  the  trial  of  the 
indictment  was  commenced,  the  defendant  presented  his  peti- 
tion, yerified  hf  his  oath,  praying  for  a  remoTal  of  the  cause, 
into  thcKCircuit  Court  of  the  United  States,  assigning,  as  ground 
for  the  remoYal)  that  *^  by  rirtue  qf  the  laws  of  the  State  of 
West  Virginia  no  i^olored  man  was  eligible  to  be  a  member 
of  the  grand  jury  or  to  serye  on  a  petit  jury  in  the  State ;  that 
white  men  are  so  eligible,  and  that  by  reason  of  his  being  a 
colored  man  and  haying  been  a  slaye,  he  had  reason  to  belieye, 
and  did  belieye,  he  could  not  haye  the  full  and  equal  benefit  of 
all  laws  and  proceedings  in  the  State  of  We|^  Virginia  for  the 
secarity  of  his  person  as  is  enjoyed  by  white  dtisens,  and  that 
he  had  less  chance  of  enforcing  in  the  oouHb  of  the  State  his 
rights  on  the  prosecution,  as  a  citisen  of'  the  United  States, 
and  that  the  probabilities  of  a  denial  of  them  to  him  as  such 
citizen  .on  eyery  trial  which  might  take  place  on  the  indict- 
ment in  *  the  courts  of  the  State  were  much  more  enhanced 
than  if 'IfiB  was  a  white  man.**  This  petition  was  denied  by  the 
State  court,  and  the  cause  was  forced  to  trial. 

Motions  to  quash  the  vsmr^,  ^because  the  law  under 
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it  -wwi  iflsaed  was  nnoonstitatioiialY  null,  and  Toid,**  and  mooea* 
dycf  motioiia  to  oliallenge  the  array  of  the  pandi  for  a  new 
4fial,  and  in  arrest  of  judgment  were  then  made,  all  of  which 
were  oyerroled  and  made  by  exceptions  parts  of  flie  record. 

The  law  of  the  State  to  which  reference  was  made  in  the 
petition  for  removal  and  in  the  seyeral  motions  was  enacted 
on  the  12th  of  March,  1878  (Acts  of  1872-78,  p.  102),  and 
it  is  as  follows :  **  All  white  male  persons  who  are  twenty-one 
years  of  age  and  who  are  citizens  of  this  State  shall  be  liable 
to  senre  as  jurors,  except  as  herein  proyided.**  The  persons 
excepted  are  State  officials. 

In  this  court,  several  errors  have  been  assigned,  and  the 
controUiog  questions  underlying  them  all  are,  first,  whether, 
by  the  Constitution  and  laws  of  the  United  States,  every 
citizen  of  the  United  States  has  a  right  to  a  trial  of  an  indict- 
ment against  him  by  a  jury  selected  and  impanelled  without 
discrimination  against  his  race  or  color,  because  of  race  or 
color ;  and,  second,  if  he  has  such  a  right,  and  is  denied  its 
enjoyment  by  the  State  in  which  he  is  indicted,  may  he  cause 
the  case  to  be  removed  into  the  Circuit  Court  of  the  United 
States? 

It  is  to  be  observed  that  the  first  of  these  questions  is  not 
whether  a  colored  man,  when  an  indictment  has  been  preferred 
against  him,  has  a  right  to  a  grand  or  a  petit  jury  composed 
in  whole  or  in  part  of  persons  of  his  own  race  or  color,  but  it  is 
whether,  in  the  composition  or  selection  of  jurors  by  whom  he 
is  to  be  indicted  or  tried,  all  persons  of  his. race  or  color  may 
be  excluded  by  law,  solely  because  of  their  race  or  color,  so  that 
by  no  possibility  can  any  colored  man  sit  upon  the  jury. 

The  questions  are  important,  for  they  demand  a  construction 
of  the  recent  amendments  of  the  Constitution.  If  the  defendant 
has  a  right  to  have  a  jury  selected  for  the  trial  of  his  case 
without  discrimination  against  all  persons  of  his  race  or  color, 
because  of  their  race  or  color,  the  right,  if  not  created,  is  pro- 
tected by  those  amendments,  and  the  legislation  of  Congress 
under  them.  The  Fourteenth  Amendment  ordains  that  ^  all  ^ 
persons  bom  or  naturalized  in  the  United  States  and  subject 
to  the  jurisdiction  thereof  are  citizens  of  the  United  States  and 
of  the  State  wherein  they  reside.    No  State  shall  make  or 
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enforce  any  laws  which  shall  abridge  the  priyileges  or  immu- 
nities of  citizens  of  the  United  States,  nor  shall  any  State 
depriye  any  person  of  life,  liberty,  or  property,  without  duo 
process  of  law,  nor  deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws.'* 

This  is  one  of  a  series  of  constitutional  proyisions  haying  a 
common  purpose ;  namely,  securing  to  a  race  recently  emanci-  v 
pated,  a  race  that  through  many  generations  had  been  held  in 
slayery,  all  the  oiyil  rights  that  the  superior  race  enjoy.  The 
true  spirit  and  meaning  of  the  amendments,  as  we/said  in  the 
SlaughUr-Houu  Ca$e9  (16  Wall.  86),  cannot  be  understood 
without  keeping  in  yiew  the  history  of  the  times  when  they 
were  adopted,  and  the  general  objects  they  plainly  sought  to 
accomplish.  At  the  time  when  they  were  incorporated  into 
the  Constitution,  it  required  littie  knowledge  of  human  nature 
to  anticipate  that  those  who  had  long  been  regarded  as  an 
inferior  and  subject  race  would,  when  suddenly  raised  to  the 
rank  of  citizenship,  be  looked  upon  with  jealousy  and  positiye 
dislike,  and  that  State  laws  might  be  enacted  or  enforced  to 
perpetuate  the. distinctions  that  had  before  ezisted.  Discrim- 
inations against  them  had  been  habitual.  It  w|m  well  known 
tibat  in  some  States  laws  making  such  discriminations  then 
existed,  and  others  might  well  be  expected.  The  colored  race, 
as  a  race,  was  abject  and  ignorant,  and  in  that  condition  was 
unfitted  to  command  the  respect  of  those  who  had  superior 
intelligence.  Their  training  had  left  them  mere  children,  and 
as  such  they  needed  the  protection  which  a  wise  goyemment 
extends  to  those  who  are  unable  to  protect  themselyes.  They 
especially  needed  protection  against  unfriendly  action  in  the 
States  where  they  were  resident.  It  was  in  yiew  of  these 
considerations  the  Fourteenth  Amendment  was  framed  and 
adopted.  It  was.  designed  to  assure  to  tite  colored  race  the 
enjoyment  of  all  the  ciyil  rights  that  under  the  law  are  enjoyed 
by  white  persons,  and  to  giye  to  that  race  the  protection  of  the 
general  goyemment,  in  that  enjoyment,  wheneyer  it  should  be 
denied  by  the  States.  It  not  only  gaye  citisenship  and  the 
priyileges  of  citizenship  to  persons  of  color,  but  it  denied  to 
any  State  the  power  to  withhold  from  them  the  equal  protec- 
tion of  the  laws,  and  authorized  Congress  to  enforce  its  pro> 
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Tisions  bj  appropriate  legislation.  To  quote  the  language 
used  by  us  in  the  SlaugkUr-JBiimM  Oa$e$^  **  No  one  oan  fail  to 
be  impresaed  with  the  one  pervading  purpose  found  in  all  the 
amendments,  lying  at  the  foundation  of  each,  and  without 
which  none  of  them  would  have  been  suggested,  ^-  we  mean 
the  freedom  of  the  slave  race,  the  security  and  firm  establish- 
ment of  that  freedom,  and  the  protection  of  the  newly  made 
freeman  and  dtisen  from  the  oppressions  of  those  who  had 
formerly  exercised  unlimited  dominion  over  them.*'  So  again : 
^  The  existence  of  laws  in  the  States  where  the  newly  emanci- 
pated negroes  resided,  which  discriminated  with  gross  injustice 
and  hardship  against  them  as  a  class,  was  the  evil  to  be  reme- 
died, and  by  it  [the  Fourteenth  Amendment]  such  laws  were 
forbidden.  If,  however,  the  States  did  not  conform  their  laws 
to  its  Tequirements,  then,  by  the  fifth  section  of  the  article  of 
amendment,  Congress  was  authorized  to  enforce  it  by  suitable 
legislation."  And  it  was  added,  *^  We  doubt  very  much  whether 
any  action  of  a  State,  not  directed  by  way  of  discrimination 
against  the  negroes,  as  a  class,  will  ever  be  held  to  come  within 
the  purview  of  this  provision.'' 

If  this  is  the  spirit  and  meaning  of  the  amendment,  whether 
it  means  more  or  not^  it  is  to  be  construed  liberally,  to  cany 
out  the  purposes  of  its  framers.  It  ordains  that  no  State  shall 
make  or  enforce  any  laws  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States  (evidently  refer- 
ring to  the  newly  made  citizens,  who,  being  citizens  of  the 
United  States,  are  declared  to  be  also  citizens  of  the  State  in 
which  they  reside).  It  ordains  that  no  State  shall  deprive  any 
person  of  life,  liberty,  or  property,  without  due  process  of  law, 
or  deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws.  What  is  this  but  declaring  that  the  law  in 
the  States  shall  be  the  same  for  the  black  as  for  the  white; 
that  all  persons,  whether  colored  or  white,  shall  stand  equal 
before  the  laws  of  the  States,  and,  in  regard  to  the  colored 
race,  for  whose  protection  the  amendment  was  primarily  de- 
signed, that  no  discrimination  shall  be  made  against  them  by 
law  because  of  their  color?  The  words  of  the  amendment,  it 
is  true,  are  prohibitory,  but  they  contain  a  necessary  implica- 
tion of  a  positive  immunity,  or  right,  most  valuable  to  the 
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colored  raoe,  —  the  rigbt  to  ezemptioii  from  unfriendly  l^giala* 
tton  against  them  dbtinotiTely  as  colored,  -—exemption  from 
legal  dieeriminaticma,  implying  inferiority  in  dvil  society,  lesson* 
ing  the  security  of  their  enjoyment  of  the  rights  which  others 
enjoy,  and  discriminations  which  are  steps  towaxds  leducbg 
them  to  the  condition  of  a  subject  race. 
.  That  the  West  Virginia  statute  respecting  juries  — the 
statute  that  controlled  the  selecti<m  of  the  grand  and  petit 
jury  in  the  case  of  the  plaintiff  in  error— is  such  a  discrimina- 
tion ought  not  to  be  doubted.  Nor  would  it  be  if  the  persons 
excluded  by  it  were  white  men.  If  in  those  States  where  the 
colored  people  constitute  a  majority  of  the  entire  population 
a  law  should  be  enacted  excluding  all  white  men  from  juiy 
serrioe,  thus  denying  to  them  the  privilege  of  participating 
equally  with  the  blacks  in  the  administraticn  of  justice,  we 
apprehend  no  one  would  be  heard  to  claim  that  it  would  not 
be  a  denial  to  white  men  of  the  equal  protection  of  the  laws. 
*Nor  if  a  law  should  be  passed  excluding  all  naturalised  Celtic 
Irishmen,  would  there  be  any  doubt  of  its  inconsistency  with 
the  spirit  of  the  amendment.  The  very  &ct  that  colored 
people  are  singled  out  and  expressly  denied  by  a  statute  all 
right  to  participate  in  the  administration  of  the  law,  as  juroTS, 
because  of.  their  color,  though  they  are  citizens,  and  may  be  in 
other  respects  fully  qualified,  is  practically  a  brand  upon  them, 
aflBxed  by  the  law,  an  assertion  of  their  inferiority,  and  a 
stimulant  to  that  race  prejudice  which  is  an  impediment  to 
securing  to  individuals  of  the  race  that  equal  justice  which  the 
law  aims  to  secure  to  all  others. 

The  right  to  a  trial  by  jury  is  guaranteed  to  every  citizen  of 
West  Virginia  by  the  Constitution  of  that  State,  and  the  con* 
etitution  of  juries  is  a  very  essential  part  of  the  protection 
euch  a  mode  of  trial  is  intended  to  secure.  The  very  idea  of  a 
jury  is  a  body  of  men  composed  of  the  peers  or  equals  of  the 
person  whose  rights  it  is  selected  or  summoned  to  determine ; 
that  is,  of  his  neighbors,  fellows,  associates,  persons  having 
the  same  legal  status  in  society  as  that  which  he  holds.  Black- 
stcme,  in  his  Commentaries,  says,  ^The  right  of  trial  by  jury,  or 
the  country,  is  a  trial  by  the  peers  of  eveiy  Englishman,  and 
is.the  grand  bulwark  of  his  liberties,  and  is  sequied  to  him  by 
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the  Great  Charter.**  It  ia  alao  gnardad  by  atatatory  anaehnaota 
intended  to  make  impoaaible  wbat  Mr.  Bentham  odled  ^  peek- 
ing joriea.**  It  ia  well  known  that  prejadices  often  eziat 
againat  particolar  dasaea  in  the  commanitj,  which  away  the 
jodgment  of  jurora,  aUd  which,  therefore,  operate  in  aooie 
caaes  to  deny  te  persona  of  thoae  clasaes  the  fall  enjoyment  of 
that  proteetion  i^hich  othera  enjoy.  Prejodioe  in  a  local  coin- 
monity  is  held  te  be  a  reaaon  for  a  change  of  Tenne.  Tlie 
framera  of  the  conatitntional  amendment  mnat  hanre  known 
foil  well  the  existence  of  anch  prejudice  and  ite  likelihood  to 
oontinoe  againat  the  mannmitted  alayea  and  their  race,  and 
that  knowledge  was  doabtleaa  a  motiye  that  led  to  the  amend- 
ment. By  their  manamiasion  and  citizenahip  the  colored  raee 
became  entitled  to  the  eqoal  protection  of  the  lawa  of  the 
States  in  which  they  reaided;  and  the  apprehension  that 
through  prejadice  they  might  be  denied  that  equal  protection, 
that  is,  that  there  might  be  discrimination  againat  them,  waa 
the  indooement  to  beatow  upon  the  national  govemment  tke 
power  'to  enforce  the  provision  that  no  Stete  ahall  deny  to 
them  the  equal  protection  of  the  laws.  Without  the  appr^ 
bended  existence  of  prejudice  that  portion  of  the  amendment 
would  hare  been  unnecessary,  and  it  might  haye  been  left  to 
the  States  to  extend  equality  of  protection. 

In  view  of  these  considerations,  it  is  hard  to  see  why  the 
statute  of  West  Virginia  should  not  be  regarded  as  discrimi- 
nating against  a  colored  man  when  he  is  put  upon  trial  for  an 
alleged  criminal  offence  against  the  State.  It  is  not  easy  to 
comprehend  how  it  can  be  said  that  while  every  white  man  is 
entitled  to  a  trial  by  a  jury  selected  from  persons  of  his  own 
race  or  color,  or,  rather,  selected  without  discrimination  against 
his  color,  and  a  negro  is  not,  the  latter  is  equally  protected  by 
the  law -with  the  former.  Is'not  protection  of  life  and  liberty 
against  race  or  color  prejudice,  a  right,  a  legal  right,  nnder  the 
constitutional  amendment?  And  how  can  it  be  maintained 
that  compelling  a  colored  man  to  submit  to  a  trial  for  his  life 
by  a  jury  drawn  from  a  panel  from  which  the  Stete  haa  expressly 
excluded  every  man  of  his  race,  becauae  of  color  alone,  how- 
ever well  qualified  in  other  reapecta,  is  not  a  denial  to  him  of 
equal  legal  protection  ? 
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We  do  not  say  that  within  the  limitB  from  which  it  ii  not 
excluded  by  the  amendment  a  State  may  not  preaoribe  the 
qnaUficationB  of  its  joron,  and  in  bo  doing  make  diBcrimina- 
tions.  It  may  confine  the  eelection  to  malee,  to  freeholdeni  to 
citizens,  to  persons  within  certain  ages,  or  to  persons  having 
educational  qualifications.  We  do  not  beliere  the  Fourteenth 
Amendment  was  ever  intended  to  prohibit  this.  Looldng'at 
its  history,  it  is  dear  it  had  no  such  purpose.  Its  aim  was 
against  discrimination  because  of  race  or  color.  As  we  have 
said  more  than  once,  its  design  was  to  protect  an  emancipated 
race,  and  to  strike  down  all  possible  legal  discriminations 
against  those  who  belong  to  it.  To  quote  further  from  16 
Wall.,  iupra :  ^  In  giving  construction  to  any  of  these  articles 
[amendments],  it  is  necessary  to  keep  the  main  purpose  stead- 
Uy  in  view.**  ^  It  is  so  clearly  a  proyinon  for  that  race  and 
that  emergency,  that  a  strong  case  would  be  necessary  for  its 
application  to  any  other.**  We  are  not  now  called  upon  to 
i^rm  or  deny  that  it  had  other  purposes. 

The  Fourteenth  Amendment  makes  no  attempt  to  enumerate 
the  rights  it  designed  to  protect  It  speaks  in  general  terms, 
and  those  are  as  comprehensive  as  possible.  Its  language  is 
prohibitory;  but  every  prohibition  implies  the  eodstence  of 
nghts  and  immimities,  prominent  among  which  is  an  immunily 
from  inequality  of  legal  protection,  either  for  life,  liberty,  or 
property. .  Any  State  action  that  denies  this  immunity  to  a 
colored  man  is  in  confiict  with  the  Constitution. 

Concluding,  therefore,  that  the  statute  of  West  Virginia, 
discriminating  in  the  selection  of  jurors,  as  it  does,  against 
negroes  because  of  their  color,  amounts  to  a  denial  of  the 
equal  protection  of  the  laws  to  a  colored  man  when  he  is  put 
upon  trial  for  an  alleged  offence  against  the  State,  it  reinains 
only  to  be  considered  whether  the  power  of  Congress  to  enforce 
the  provisions  of  the  Fourteenth  Amendment  by  appropriate 
legislation  is  sufficient  to  justify  the  enactment  of  sect  641  of 
the  Revised  Statutes. 

A  right  or  an  immunity,  whether  created  by  the  Constitu- 
tion or  only  guaranteed  by  it,  even  without  any  express  dele- 
gation of  power,  may  be  protected  by  Congress.  Pr^  v. 
Tk0   ComnumweaUh   qf  Penni/flvania^  16  Pet  689.    So  in 
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UniUdSMei  t.  Se4$$  (92  U.  S.  214),  it  wm  said  by  the  Chkf 
Jnttice  qi  this  coart :  ^  Rights  and  immunities  created  hj  or 
dependent  upon  the  CoDstitution  of  the  United  States  can  be 
protected  by  Congress.  The  fonn  and  manner  of  the  proteo- 
lion  may  be  soch  as  Congress  in  the  Intimate  ezerdse  of  its 
lepalatiTO  disoretion  shall  proTide.  These  may  be  varied  to 
meet  the  neoessities  of  the  partioalar  right  to  be  protected.** 
But  there  is  express  anthority  to  protect  the  rights  and  immu- 
nities referred  to  in  the  Fourteenth  Amendment,  and  to  enforce 
obsertanoe  of  them  by  appropriate  congressional  legislation. 
And  one  very  efficient  and  appropriate  mode  of  extending  soch 
protection  and  secoriilg  to  a  party  the  enjoyment  of  the 
or  immunity,  is  a  law  providing  for  the  removal  of  hii 
from  a  State  cpurt,  in  which  the  right  is  denied  by  the  State 
law,'  into  a  Federal  court,  where  it  will  be  upheld.  This  is  an 
ordinary  mode  of  protecting  rights  and  immunities  conferred 
by  the  Federal  Constitution  and  laws.  Sect.  641 .  is  such  a 
provision.  It  enacts  that  *^when  any  civil  soit  or  criminal 
prosecution  is  commenced  in  any  State  court  for  any  cause 
whatsoever  against  anyperson  who  is  denied,  or  cannot  enforce, 
in  the  judicial  tribunals  of  the  State,  or  in  the  part  of  the 
State  where  such  prosecution  ia  pending,  any  right  secured  to 
him  by  any  kw  providing  for  the  equal  civil  rights  of  citizens  of 
the  United  States,  or  of  all  persons  within  the  jurisdiction  of  the 
United  States,  such  suit  or  prosecution  may,  upon  ,the  petition 
of  such  defendant,  filed  in  said  State  court  at  9sij  time  before 
the  trial,  or  final  hearing  of  the  case,  stating  the  facts,  apd 
verified  by  oath,  be  removed  before  trial  into  the  next  Circuit 
Court  of  the  United  States  to  be  held  in  the  district  where  it 
IB  pending." 

This  act  plainly  has  reference  to  sects.  1977  and  1978  of  the 
statutes  which  partially  enumerate  the  rights  and  immunities 
intended  to  bi»  guaranteed  by  the  Constitution,  the  first  of 
which  declares  that  ^*  all  persons  within  the  jurisdiction  of  the 
United  States  shall  have  the  same  right  in  every  State  and 
Territory  to  make  and  enforce  contracts,  to  sue,  be  parties,  give 
evidence,  and  to  the  full  and  eqaal  benefit  of  all  laws  and  pro- 
ceediiigs  for  the  security  of  persons  and  property,  as  is  enjoyed 
by  white  dtixens,  and  shall  be  subject  to  like  punishment. 
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pains,  penalties,  tazea,  lioensesi  and  exactions  of  eTwy  kind, 
and  to  no  otlier.**  This  act  puts  in  ihe  form  of  a  statnto 
what  had  been  substantially  ordained  by  the  constitational 
amendment  It  was  a  step  towards  enforcing  the  constita- 
tional proTinons.  Sect.  641  was  an  adyanced  step,  folly 
warranted,  we  think,  by  the  fifth  section  of  the  Foarteenth 
Amendment. 

We  ha^e  heretofore  considered  and  affirmed  the  constita- 
tional power  of  Congress  to  authorise  the  remoral  from  State 
courts  into  the  circuit  courts  of  the  United  States,  before 
trial,  of  criminal  prosecutions  for  alleged  offences  against  the 
laws  of  tiie  State,  when  the  defence  presents  a  Federal  ques- 
tion, or  when  a  right  under  tiie  Federal  Constitution  or  laws 
is  iuYolTcd.  Tenn4$$ee  r.  lkm$j  iuprOf  p.  267.  It  is  unneces- 
sary now  to  repeat  what  we  there  said* 

That  the  petition  of  the  plaintiff  in  error,  filed  by  him  in 
the  State  court  before  the  trial  of  hid  case,  made  a  case  for 
xemoYal  into  the  Federal  Circuit  Court,  under  sect.  641,  is  yery 
plain,  if,  by  the  constitutional  amendment  and  sect.  1977  of 
the  Revised  Statutes,  he  was  entitled  to  immunity  from  dia- 
crimination  against  him  in  the  selection  of  jurors,  because  of 
their  color,  as  we  have  endeavored  to  show  that  he  was.  It 
set  forth  sufficient  &cts  to  exhibit  a  denial  of  that  immuni^, 
and  a  denial  by  the  statute  law  of  the  State. 

There  was  error,  therefore,  in  proceeding  to  the  trial  of  the 
indictment  against  him  after  his  petition  was  filed,  as  also  in 
overruling  his  challenge  to  the  array  of  the  jury,  and  in  refut- 
ing to  quash  the  panel. 

The  judgment  of  the  Supreme  Coulrt  of  West  Virginia  will 
be  reversed,  and  the  case  remitted  with  instructions  to  reverse 
the  judgment  of  the  Circuit  Court  of  Ohio  county ;  and  it  is 

So  ordered. 

Mb.  Jubtiob  Fibld. 

I  dissent  from  the  judgment  of  the  court  in  this  case,  on  the 
grounds  stated  in  my  opinion  in  Ex  parto  Virginta  (tf|/ra, 
p.  849),  and  Mb.  Jubtiob  Clivfobd  concurs  with  ma. 
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YlBQIHIA  w.  Biwu 

1.  8«et  Ml  ol  te  B«TiMd  8tetiitet»  which  pioTidct  for  tht  ranOTftl  Into  tht 
Ftdertl  oowi  of  aojr  dTll  rait  oir  pffoiocwtion  ''eomiMoecd  in  uij  State 
oonrtk  for  mj  caoM  whatooofor,  agdnot  anj  pcnon  who  ii  denied  or  ca» 
not  enforce  in  the  jndicial  trihanale  of  the  StiUe,  or  fai  the  pert  of  the  State 
where  eneh  enit  or  pioeecintton  It  pendlnCr  ftny  right  eeenred  to  him  by 
maj  law  proTiding  for  the  eqnal  dril  lighte  of  citliene  of  the  United  Statee," 
4e..  examined  in  oooneotion  with  accti.  1977  and  1978.  Bdd,  that  the 
ohjeot  of  theee  etatatee,  at  of  the  ConetitntloQ  which  autlioriaed  tliem,  wat 
to  places  in  reipeot  to  dril  rights  tlie  colored  race  vpon  a  levd  with  tlic 
white.  Thcj  made  the  lighte  and  roeponiitiiHrtee,  dTii  and  criminal,  of  the 
two  raoee  enct^  the  teae. 

5.  The  prohihitione  cdP  the  Fourteenth  Amendment  haTo  exdoslTe  leferenee  to 

State  action.  It  ^  the  State  which  it  prohibited  from  denjhig  to  an/ 
penon  within  Ite  jnriedlction  the  eqnal  protection  of  the  laws,  and,  oone^ 
qnenttjy  the  ttatntee  foan4ed  upon  the  amendment,  and  partiallj  enomera^ 
ing  what  dvil  riglite  the  colored  man  shall  enjoj  eqvallj  with  the  white 
are  intended  for  protection  agafaitt  State  infringement  of  thote  rl^te 
Sect  641  wae  alio  intended  to  protect  them  againet  Sute  action,  and 
against  that  alone. 

8*  A  State  maj  exert  her  anthoritj  thnmgh  difteicnt  agendce,  and  those  prohl 
hitUms  extend  to  her  action  de^jing  equal  protection  of  the  laws,  whether 
it  be  action  bj  one  of  theee  agendee  or  bj  another*  Congress,  "bj  rirtne  of 
the  8f th  seotion.4)f  the  Tonrteenth  Amendment,  maj  enforce  the  prohibit 
tions  whenerer  they  are  disregarded  bj  dther  the  LegislatiTe,  the  Execn- 
tire,  or  the  Jadldal  Department  of  the  State.  Tlie  mode  of  enf orceosent  ie 
left  to  its  discretion.  It  maj  secure  the  right,  that  ii,  enforce  its  reoogn^ 
tion,  bj  remoTlng  the  case  tnm  a  State  covrt,  In  whidi  It  is  denied.  Into  a 
Federal  oonrt,  where  it  will  be  acknowledged. 

4.  Bat  the  Fourteenth  Amendment  is  hroader  than  sect  Ml,  as  the  latter  does 
not  applj  to  oil. cases  in  whldi  the  eqnal  protection  of  the  laws  may  be 
denied  to  a  defendant  The  remoTal  therein  authorlied  Is  before  trial  or 
.  final  hearing.  But  the.  Tidatlon  of  the  constitutional  prohibitions,  when 
committed  bj  the  Jadldal  action  of  a  Stats^  maj  be,  and  generally  will  be, 
after  the  trial  or  final  hearfaig  has  commenced.  It  is  daring  the  trial  of 
final  hearing  the.  defendant  is  denied  equally  of  legal  protection,  and  not 
until  then.  Hor  can  he  know  untii  then  that  the  equal  protection  of  the 
laws  will  not  be  extended  to  him.  Certainly  not  until  then  can  he  alBrm. 
that  it  is  denied.  To  radi  a  case— that  is,  to  Jadldal  infractions  of  the 
constitutioaal  amendment  after  the  trial  has  commenced — sect  Ml  has 
no  appUeabill^.  It  was  not  intended  to  teach  such  casee.  They  were 
left  to  the  revisory  power  of  this  court 

6.  Therefore,  the  denial  or  inability  to  enforce  In  the  Judicial  tribunals  of  a  Stato 

rights  secured  to  a  defendant  by  any  law  proTiding  for  the  eqnal  cItII  rights 
of  all  persoM  dtiaens  of  the  United  States,  of  which  sect  Ml  speaks,  is 
primarily.  If  not  exdudTdy,  a  denial  of  such  rights,  or  an  inaUUty  to 
enforoe  them,  resulth^^  from  the  Constitation  or  laws  of  the  Stato,  rather 
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tiuui  a  denial  made  manifeft  at  the  trial  of  tbeotM.  IbotlMrwordiptlMfla^ 
«t»  has  reference  to  a  legislatiTedoiilal  or  a&lnabiUtyrMiilUiig  from  it  Bf 
tzpreM  reqniiement  of  Uio  statute,  tlie  partj  mnsl  sel  fortl^  vnder  oatii» 
the  facts  upon  wliich  he  bases  liis  claim  to  hare  his  case  remoTod,  nol 
merely  liis  belief  Hiat  he  cannot  enforce  his  rights  at  a  subsequent  stage  of 
the  prooeedinfss.  But»  in  tlie  abeenoe  of  oonetitotiooal  or  legislatire  impedl- 
ment»  he  cannot  swear  before  liis  ease  oomee  to  trial  thai  Us  d^Jojmenl  of 
his  oItU  rights  is  denied  to  hiin. 

0L  The  Constitntion  and  laws  of  Virginia  do  not  ezelnde  colored  dtiicns  from 
sendee  on  Jories.  Tho  petltloB  for  remoral  did  not  present  a  case  under 
sect  ML 

7.  The  defendant  moTcd  in  the  State  oourt  that  the  ssmre  be  so  modified  that 
one-thfard  or  eome  portion  of  the  jvrj  should  be  compoeed  of  his  own  race. 
The  denial  of  that  motion  was  not  a  denial  of  a  ri^t  secured  to  him  hf 
9aj  law  proTiding  for  the  equal  dvil  rights  of  dtiaens  of  the  United  States^ 
or  bj  §aj  statute,  or  b/  the  Vourtecnth  Amendment  ▲  mixed  Jurj  in 
a  particular  case  is  not  essential  to  the  equal  protection  of  the  laws.  It  i» 
a  right  to  which  any  colored  man  is  entitled,  thi^l^  ^  ^  selection  of 
Jurors  to  pass  upon  his  life,  libcrt/,  or  property,  there  shall  he  no  ozdusion 
of  his  race,  and  no  diecrimim^tion  against  them,  becauee  of  his  color.  Bui 
that  is4i  different  thing  from  that  which  was  claimed,  as  of  rigfa^  and 
denied  In  the  State  oourt;  Tii.,  a  t\ffiA  to  have  the  jury  compoeed  in  pait 
of  colored  men* 

S.  ▲  MoiMlaiiiM  doee  not  He  to  control  judicial  discretion,  except  when  that  die 
cretion  has  been  abused.  But  it  may  be  used  as  a  reme4y  whore  the  case 
is  outside  of  that  dlsoretion  and  outside  the  Jurisdiction  of  the  oourt  or 
olBoer  to  which  or  to  whom  the  writ  is  directed.  One  of  its  peculiar  and 
more  common  uses  is  to  restrahi  faif  erlor  courts,  and  keep  them  within  their 

Petitiok  for  flidrmiafiitce. 

The  facts  are  stated  in  the  opinion  of  the  oonzt. 

Mr.  JameM  G.  Fields  Attorney-General  of  Viiginia,  and  l£r 
WiUiam  «7I  Bobertion  for  the  petitioner. 
Mr.  CharUi  Devem  BJii  Mr.  W.  WtUaugkh^^  eonira. 

Mb.  J0STIOE  Stbong  delivered  the  opinion  of  the  court 
The  questions  presented  in  this  case  arise  out  of  the  following 
facts:-— 

Burwell  Reynolds  and  Lee  Reynoldsi  two  colored  men,  were 
jointly  indicted  for  murder  in  the  county  court  of  Patrick 
.County,  Virginia,  at  its  Januaiy  Term,  1878.  The  case  having 
been  removed  into  the  Circuit  Court  of  the  State,  and  brought 
on  for  trial,  the  defendants  moved  the  court  that  the  venire^ 
which  was  composed  entirely  of  the  white  race,  be  modified 
so  as  to  allow  one-third  thereof  to  be  composed  of  colored 
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men.  This  motioii  was  orsmiled  on  the  groand  that  the 
court  *^  had  no  aathority  to  change  the  ventre,  it  appearing 
(as  the  record  stated)  to  the  satisfaction  of  the  court  that  the 
venire  had  been  rq^ularly  drawn  from  the  jury-box  according 
to  law.**  Thereupon  the  defendants,  before  the  trial,  filed  their 
petition,  duly  Terified,  praying  for  a  remoral  of  the  case  into 
the  Circuit  Court  of  the  United  States  for  the  Western  District 
of  Virginia.  This  petition  represented  that  the  petitioners  were 
nqppoes,  aged  respectiTely  seventeen  and  nineteen  years,  and 
that  the  man  whom  they  were  charged  with  haying  murdered 
was  a  white  man.  It  fiurther  alleged  that  the  right  secured  to 
the  petitioners  by  the  law  proyiding  for  the  equal  ciyil  rights  of 
all  the  citizens  of  the  'United  States  was  denied  to  them  in  thei. 
judicial  tribunals  of  the  county  of  Patrick,  of  which  county 
they  are  natives  and  dtisens ;  tiiat  by  the  laws  of  Virginia  all 
male  citizens,  twenty-one  years  of  age,  and  not  over  sixty,  wh6 
are  entitled  to  vote  and  hold  office  under  the  Constitution  and 
laws  of  the  State,  are  made  liable  to  serve  as  jurors  $  that  this 
law  allows  the  right,  as  well  as  requires  the  duty,  of  the  race 
to  which  the  petitioners  belong  to  serve  as  jurors ;  yet  that  the 
grand  jury  who  found  the  indictment  against  them,  as  well  as 
the  jurors  summoned  to  try  them,  were  composed  entirely  of 
the  white  race.  The  petitioners  further  represented  that  ^y 
had  applied  to  the  judge  of  the  court,  to  the  prosecuting  attor* 
ney,  and  to  his  assistant  counsel,  that  a  portion  of  the  jury  by 
which  they  were  to  be  tried  should  be  composed  in  part  of 
competent  jurors  of  their  own  race  and  color,  but  that  this  right 
had  been  refused  them.  The  petition  further  alleged  that  a 
strong  [Mrejudice  existed  in  the  community  of  the  county  against 
them,  independent  of  the  merits  of  the  case,  and  based  solely 
upon  the  fact  that  they  are  negroes,  and  that  the  man  they 
were  accused  of  having  murdered  was  a  white  man.  From 
that  fact  alone  they  were  satisfied  they  could  not  obtain  an 
impartial  trial  before  a  jury  exclusively  composed  of  the  white 
race.  The  petitioners  further  represented  diat  their  race  bad 
never  been  allowed  the  right  to  serve  as  jurors,  either  in  civil 
or  criminal  cases^  in  the  county  of  Patrick,  in  any  case,  civil  or 
oriminal,  in  which  their  race  had  been  in  any  way  interested. 
They  therefore  prayed  that  tjhe  prosecution  might  be  removed 
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into  tlie  Circuit  Coart  of  the  United  States.  The  State  ooort 
denied  this  prayer,  and  proceeded  with  the  trial,  when  each  of 
the  defendants  was  convicted.  The  Texdicts  and  judgments 
were,  however,  set  aside,  and  a  motion  for  a  removal  of  the 
case  was  renewed  on  the  same  petition,  and  again  denied.  The 
defendants  were  then  tried  again  separately.  One  was  con- 
Ticted  and  sentenced,  and  a  bill  of  exceptions  was  duly  signed 
and  made  part  of  tlie  xecoxd.  la  tlie  other  case  the  jury  di^ 
agreed. 

In  this  stage  of  the  proceedings  a  copy  of  the  record  was 
obtained,  the  cases  were,  upon  petition,  ordered  to  be  docketed 
in  the  Circuit  Court  of  the  United  States,  Nov.  18, 1878,  which 
was  at  its  next  succeeding  term  after  the  first  application  for 
removal,  and  a  writ  of  kabea$  carpu$  cum  eauta  was  issued,  by 
virtue  of  which  the  defendants  were  taken  from  the  jail  of  Pat- 
rick County  into  the  custody  of  the  United  States  marshal,  and 
they  are  now  held  in  jail  subject  to  the  control  of  that  court 

No  motion  has  been  made  in  the  Circuit  Court  to  remand 
the  prosecutions  to  the  State  court,  but  the  Commonwealth  of 
Virginia  has  applied  to  tiiis  court  for  ajrule  to  show  cause  why 
a  mandamui  should  not  issue  commanding  the  judge  of  the 
District  Court  of  the  Western  District  of  Virginia,  the  Hon. 
Rives,  to  cause  to  be  redelivered  by  the  marshal  of 
district  to  the  jaOer  of  Patrick  County  the  bodies  of  the 
said  Lee  and  Burwell  Reynolds,  to  be  dealt  witii  according  to 
the  laws  of  the  said  Commonwealth.  The  rule  has  been  granted, 
and  Judge  Rives  has  returned  an  answer  setting  forth  substan- 
tially  the  facts  hereinbefore  stated,  and  averring  that  the  in- 
dictments  were  removed  into  the  Circiiit  Court  of  the  United 
Stotes  by  virtue  of  sect.  641  of  the  Revised  Stetates. 

If  the  petition  filed  in  the  State  court  before  trial,  and  duly 
verified  by  the  oath  of  the  defendante,  exhibited  a  sufficient 
ground  for  a  removal  of  the  prosecutions  Into  the  Circuit 
Court  of  the  United  Stetes,  they  were  in  legal,  effect  thus 
removed,  and  the  writ  of  haleoi  corpui  was  properly  issued. 
All  proceedings  in  the  Stote  court  subsequent  to  the  removals 
were  coram  nanjudicc  and  absolutely  void.  This,  by  virtue  of 
the  express  dedaration  of  sect.  641  of  the  Revised  Statutes, 
which  enacto  that,  **  upon  the  filing  of  such  petition,  all  for* 
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ih«r  prooaediags  In  the  State  oonrt  sludl  cease,  and  shall  not 
be  lesamed  exoept  aa  thereinafter  proTided.'*  In  Chn'don  t. 
Langeit  (16  Pet  97),  it  hm  mled  by  this  ooort  that  when  an 
application  to  remove  a  canae  (rraiorable)  is  made  in  proper 
form,  and  no  objection  is  made  to  the  fsiots  npon  which  it  is 
fonnded,  **  it  is  the  duty  of  the  State  court  to  *  proceed  no  fur- 
ther in  the  cause,*  and  ererj  step  subsequently  taken  in  the 
exercise  of  jurisdiction  in  the  case,  whether  in  the  same  court 
or  in  the  Court  of  Appeals,  is  coram  nan  JuiieeJ'*  To  the 
same  effect  is  In9uranee  Oampamy  v.  Diinfi,  19  WalL  214. 

It  is,  therefore,  a  material  inquiry  whether  the  petition  of 
the  defendants  set  forth  such  ftots  as  made  a  case  for  remoral, 
and  consequently  arrested  the  jurisdiction  of  the  State  court 
and  transferred  it  to  the  Federal  court.  Sect.  641  of  the 
Revised  Statutes  provides  for  a  removal  ^  when  any  civil  suit 
or  prosecution  is  commenced  in  any  State  court,  for  any  cause 
whatsoever,  against  any  person  who  is  denied  or  cannot  enforce 
in  the  judicial  tribunals  of  the  State,  or  in  the  part  of  the 
State  where  such  suit  or  prosecution  is  pending,  any  right 
secured  to  him  by  any  law  providing  for  the  equal  civil  rights 
of  citizens  of  the  United  States,**  &c.  It  declares  that  such  a 
case  may  be  removed  before  trial  or  final  hearing. 

Was  the  case  of  Lee  and  Burwell  Reynolds  such  a  one  ? 
Before  examining  their  petition  for  removal,  it  is  necessary  to 
understand  clearly  the  scope,  and  meaning  of  this  act  of  Con- 
gress. It  rests  upon  the  Fourteenth  Amendment  of  the  Con- 
stitution and  the  legblation  to  enforce  its  provisions.  That 
amendment  declares  that  no  State  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  nor  shall  any  State  deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  tiie  equal  protection 
of  the  laws.  It  was  in  pursuam^  of  these  constitutional  provi- 
sions that  ti^e  civil  rights  statutes  were  enacted.  Sects.  1977, 
1978,  Rev.  Stat.  They  enact  that  all  persons  within  the  juris- 
diction of  the  United  States  shall  have  the  same  right  in  every 
State  and  Territory  to  make  and  enforce  contracts,  to  sue,  be 
parties,  give  evidence,  and  to  the  full  and  equal  benefit  of  all 
laws  and  proceedings  for  the  security  of  persons  and  property 
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as  is  enjoyed  by  wUt^  dtizens,  and  sliall  be  sabjeet  to  like 
punishment,  pains,  penalties,  taxes,  licenses,  and  exactions  of 
eyery  kind,  and  to  no  other.  Sect  1978  enacts  that  all  citizens 
of  the  United  States  shall  have  the  same  right  in  every  State 
and  Territory  as  is  enjoyed  by  white  citixens  thereof  to  inherit, 
parchase,  lease,  sell,  hold,  and  conTey  real  and  personal  prop- 
erty. The  plain  object  of  these  stetates,  as  of  the  Constita- 
tion  which  authorized  them,  was  to  place  the  colored  race,  in 
reapect  of  ciyll  rights,  upon  a  IctcI  with  whites*  They  made 
.  the  righte  and  responsibilities,  dril  and  criminal,  of  the  two 
races  exactly  the  same. 

The  prorisions  of  the  Fourteenth  Amendment  of  the  Oon- 
stitation  we  haye  quoted  all  haye  reference  to  Stete  action 
exdnsiyely,  and  not  to  iny  action  of  private  indiyidnals.  It 
is  the  State  which  is  prohibited  from  denying  to  any  person 
within  its  jurisdiction  the  equal  protection  of  the  laws,  and 
consequently  the  stetates  partially  ennmerating  what  dril 
righte  colored  men  shall  enjoy  equally  with  white  persons, 
founded  as  they  are  upon  the  amendment,  are  intended  for 
protection  against  Stete  infringement  of  those  rights.  Sect. 
641  was  also  intended  for  their  protection  against  State  action* 
and  against  tiiat  alone. 

It  is  doubdess  true  that  a  Stete  may  act  through  different 
agencies,  —  other  by  ite  l^gisUtiye,  ite  executiye,  orite  judicial 
authorities ;  and  the  prohibitions  of  the  amendment  extend  to 
all  action  of  the  Stete  denying  equal  protection  of  the  laws, 
whether  it  be  action  by  one  of  these  agencies  or  by  another. 
Congress,  by  yirtae  of  the  flfih  section  of  the  Fourteenth 
Amendment,  may  enforce  the  prohibitions  wheneyer  they  are 
disregarded  by  either  the  Legislatiye,  the  Executiye^  or  the 
Judicial  Department  of  the  Stete.  The  mode  of  enforcement 
is  left  to  ite  discretion.  It  may  secure  the  right,  that  is, 
enforce  ite  recognition,  by  remoying  the  case  from  a  Stete 
court  in^which  it  ia  denied,  into  a  Federal  court  where  it  will 
be  acknowledged.  Of  this  there  can  be  no  reasonable  doubt 
Bemoyal  of  cases  from  State  courts  into  courts  of  the  United 
Stetes  has  been  an  acknowledged  mode  of  protecting  rigfits 
eyer  since  the  foundation  of  the  goyomment.  Ite  constita- 
tionality  has  neyer  been  seriously  doubted.    But  it  is  still  a 
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qoestion  whether  the  xemedy  of  xemoTal  of  caeee  from  State 
ooartB  into  the  ooarte  of  the  United  States,  giTen  by  sect.  641, 
applies  to  all  cases  in  which  equal  proteotioii  of  the  laws  may 
be  denied  to  a  defendant  And  clearly  it  does  not  The  con* 
stitational  amendment  is  broader  than  the  prorisions  of  that 
section.  The  statute  authorises  a  removal  of  the  case  only 
before  trial,  not  after  a  trial  has  commenced.  It  does  not, 
therefore,  embrace  many  eases  in  which  a  colored  man's  right 
may  be  denied.  It  does  not  embrace  a  case  in  which  a  right 
may  be  denied  by  judicial  action  during  the  trial,  or  by  dis- 
crimination against  him  in  the  sentence^  or  in  the  mode  of 
executing  the  sentence.  But  the  yiolation  of  the  constitutional 
proTisions,  when  made  by  the  judicial  tribunals  of  a  State, 
may  be,  and  generally  will  be,  after  the  trial  has  commenced. 
It  is  then,  during  or  after  the  trial,  tiiat  denials  of  a  defendant's 
right  by  judicial  tribunals  occur.  Not  often  until  then.  Nor 
can  the  defendant  know  until  then  that  the  equal  protection  of 
the  laws  will  not  be  extended  to  him.  Certainly  until  then  he 
cannot  affirm  that  it  is  denied,  or  that  he  cannot  enforce  it, 
in  the  judicial  tribunals. 

It  is  obyious,  therefore,  that  to  such  a  case— that  is,  a  judi- 
cial infraction  of  the  constitutional  inhibitions,  after  trial  or 
final  bearing  has  commenced  —  sect  641  hss  no  applicability. 
It  was  not  intended  to  reach  such  cases.  It  left  them  to  the 
revisory  power  of  the  higher  courts  of  the  State,  and  ultimately 
to  the  review  of  this  court  We  do  not  say  that  Congress  coUld 
not  have  authorized  the  removal  of  such  a  case  into  the  Federal 
courts  at  any  stage  of  its  proceeding,  whenever  a  ruling  should 
be  made  in  it  denying  the  equal  protection  of  the  laws  to  the 
defendant  Upon  that  subject  it  is  unnecepsary  to  affirm  any 
thing.    It  is  sufficient  to  say  now  that  sect  641  does  not 

It  is  evident,  therefore,  that  the  denial  or  inability  to  en- 
force in  the  judicial  tribunals  of  a  State,  rights  secured  to  a 
defendant  by  any  law  providing  for  the  equal  civil  rights  of  all 
persons  dtisens  of  the  United  States^  of  which  sect  641  speaks, 
is  primarily,  if  not  exclusively,  a  denial  of  such  rights,  or  an 
inabiU^  to  enforce  them,  resulting  from  the  Constitution  or 
laws  of  the  State,  rather  than  a  denial  first  made  manifest  at 
the  trial  of  the  case.    In  other  words,  the  statute  has  referenee 
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to  a  legislative  denial  or  an  inability  resulting  from  it.  Many 
snch  cases  of  denial  might  have  been  apprehended,  and  some 
existed.  Coloi^  men  might  have  been,  as  they  had  been, 
denied  a  trial  by  jnry.  They'  might  have  been  ezclnded  by 
law  from  any  jury  summoned  to  try  persons  of  their  race,  or 
the  law  might  have  denied  to  them  the  testimony  of  colored 
men  in  their  favor,  or  process  for  summoning  witnesses.  Nu-* 
meroos  other  illustrations  might  be  given.  In  all  snch  cases  a 
defendant  can  affirm,  on  oath,  before  trial,  that  he  is  denied 
the  eqi)al  protection  of  the  laws  or  equality  of  civil  rights. 
But  in  the  absence  oi^  constitutional  or  legislative  impediments 
he  cannot  swear  before  his  case  comes  to  trial  that  his  enjoy- 
ment of  all  his  civil  rights  is  denied  to  him.  When  he  has 
only  an  apprehension  that  sach  rights  will  be  withheld'  from 
him  when  his  case  shall  come  to  trial,  he  cannot  affinn  that 
they  are  actually  denied,  or  that  he  cannot  enforce  them.  Tet 
such  an  affirmation  is  essential  to  his  right  to  remove  his  ease. 
By  the  express  requirement  of  the  statute  his'  petition  must  set 
forth  the  facts  upon  which  he  bases  his  claim  to  have  his  case 
removed,  and  not  merely  his  belief  that  he  cannot  enforce  his 
rightrat  a  subsequent  stage  of  the  proceedings.  The  statute 
was  not,  therefore,  intended  as  a  corrective  of  errors  or  wrongs 
committed  by  judicial  tribunals  in  the  administration  of  the 
law  at  the  triaL 

The  petitadn  of  the  two  colored  men  for  the  removal  of  their 
case  into  the  Federal  court  does  not  appear  to  have  made  any 
case  for  removal,  if  we  are  correct  in  our  reading  of  the  act  (rf 
Oongress.  It  did  not  assert,  nor  is  it  claimed  now,  that  the 
Constitution  or  laws  of  Virginia  denied  to  them  any  civil  rights 
or  stood  in  the  way  of  their  enfordng  the  equal  protection  of 
the  laws.  The  law  made  no  diserimination  against  them 
because  of  their  oolor,  nor  any  discrimination  at  alL  The  com- 
plaint is  that  there  yere  no  colored  men  in  the  jury  that  indicted 
them,  nor  in  the  petit  jury  summoned  to  try  th^.  The  peti- 
tion expressly  admitted  that  by  the  laws  of  the  Stete  all  male 
citizens  twenty-one  years  of  age  and  not  over  sixty,  who  are 
entided  to  vote  and  hold  office  under  the  Constitution  ai|,d  laws 
thereof,  ii^re  made  liable  to  serve  as  jurors.  And  it  affirms 
(what  is  undoubtedly  true)  that  this  law  allows  the  rig^t,  as 
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wdl  M  requires  the  duty,  of  the  race  to  wUeh  the  petitionen 
•bcaoDg  to  serre  ae  jozore.    It  does  not  euiade  colored  oitizena. 
VoWi  oonceding  as  we  do,  and  as  we  endeayored  to  maintain 
in  the  case  of  Strauder  r.  WeH  Virgima  C^V^  P-  ^08),  that 
discrimination  by  hw  against  the  colored  race,  becaose  of  their 
color,  in  the  selection  of  jurors,  is  a  denial  of  the  eqnal  pro- 
tection of  the  laws  to  a  negro  when  he  is  pat  upon  trial  for 
an  alleged  criminal  offence  against  a  State,  the  laws  of  Virginia 
make  no  each  discrimination.    If,  as  was  alleged  in  the  aign- 
menti  thoogh  it  does  not  appear  in  the  petition  or  record,  the 
oflBcer  to  whom  was  intrusted  the  selection  of  the  persons  from 
whom  the  jnries  for  the  indictment  and  trial  of  the  petitioners 
were  drawn,  disregarding  the  statute  of  the  State,  confined  his 
selection  to  white  persons,  and  refused  to  select  any  persons  of 
the  colored  race,  solely  becanse  of  thmr  color,  his  action  was  a 
gross  Tiolation  of  the  spirit  of  the  State's  laws,  as  well  as  of  the 
act  of  Congreas  ot  March  1, 1875,  which  prohibits  and  punishes 
such  discrimination.    He  made  himself  liable  to  punishment 
at  the  instance  of  the  Stete  and  under  the  laws  of  the  United 
Stetes.    In  one  sense,  indeed,  his  act  was  the  act  of  the  State, 
and  was  prohibited  by  the  constitutional  amendmient.    But 
inasmuch  as  it  was  a  criminal  misuse  of  the  State  law,  it  cannot 
be  said  to  haTC  been  such  a  ^  denial  or  disability  to  enforce  At 
tiU  Judicial  trUmnaU  qf  the  8taU  "  the  righte  of  colored  men, 
as  is  contemplated  by  the  remoyal  act.    Sect  641.    It  ii  to  be 
obaerred  that  act  gives  the  right  of  removal  only  to  a  person 
**  who  is  denied,  or  cannot  enforce,  in  the  Judicial  tnbunali  of 
the  State  his  equal  civil  righte."    And  tiiis  is  to  appear  before 
trial.    When  a  statute  of  the  Stete  denies  his  right,  or  inters 
poees  a  bar  to  his  enforcing  it,  in  the  judicial  tribunals,  the  pre- 
sumption is  hii  that  they  will  be  controlled  by  it  in  their 
decisions ;  and  in  such  a  case  e  defendant  may  affirm  on  oath 
what  is  necessary  for  a  removaL    Such  a  case  in  clearly  within 
the  provisions  of  sect  641.    But  when  a  subordinate  officer  of 
the  State,  in  violation  of  State  law,  undertakes  to  deprive  an 
accused  party  of  a  right  which  the  stetute  law  accords  to  him, 
as  in  the  case  at  bar,  it  can  hardly  be  said  that  he  is  denied,  or 
cannot  enforce,  **  in  the  judicial  tribunals  of  the  Stete  **  the 
righte  which  b^jbng  to  him.    In  such  a  case  it  ao^  to  be  pte^ 
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tamed  the  ooart  will  redreie  the  wiong.  If  the  aocoaed  is  d»> 
prived  of  the  righty  the  final  and  praetioal  denial  will  be  in  the 
jadicial  tribanal  which  tries  the  ease,  after  the  trial  has  oom- 
menced.  If,  as  in  this  case,  the  sabordinate  oflScer  whose  da^ 
it  is  to  select  jarors  fails  to  dischaige  that  datj  in  the  tnie 
sjnrit  of  the  law ;  if  he  exclades  all  colored  men  solely  becaase 
thej  are  colored ;  or  if  the  sheriff  to  whom  a  v^iitrs  in  giTen, 
composed  of  both  white  and  c(Aored  citizens,  neglects  to  sam- 
mon  the  colored  jarors  6nly  becaose  they  are  colored ;  or  if  a 
clerk  whose  daty  it  is  to  take  the  twelye  names  from  the  box 
rejects  all  the  colored  jarors  for  the  same  reason, — it  can  with 
no  propriety  be  said  the  defendant's  right  is  denied  by  the  State 
nSkd  cannot  be  enforced  in  the  jadicial  tribanals.  The  court 
will  correct  the  wrong,  will  qaash  the  indictment  or  the  panel, 
or,  if  not,  the  error  will  be  corrected  in  a  snperior  coort  We 
cannot  think  sach  cases  are  within  the  provisions  of  sect.  641. 
Denials  of  eqaal  rights  in  the  action  of  the  jadicial  tribunals  of 
the  State  are  left  to  the  revisory  powers  of  this  court 

The  assertions  in  the  petition  for  removal,  that  the  gfand 
jury  by  which  the  petitioners  were  indicted,  as  well  as  the  jury 
summoned  to  try  them,  were  composed  whidly  of  the  white 
race,  and  that  their  race  had  nev^r  been  allowed  to  serve  as 
jarors  in  the  county  of  Patrick  ip  any  case  in  which  a  colored 
man  was  interested,  fall  short  of  showing  that  any  civil  right 
was  denied,  or  that  there  had  been  any  discrimination  against 
the  defendants  because  of  their  color  or  race.  The  facts  may 
have  been  as  stated,  and  yet  the  jury  which  indicted  them,  and 
the  panel  summoned  to  try  them,  may  have  been  impartially 
selected. 

Nor  did  the  refusal  of  the  court  and  of  the  counsel  for  the 
prosecution  to  allow  a  modification  of  the  ventre,  by  which  one- 
third  of  the  jury,  or  a  portion  of  it,  should  be  composed  of  peiv 
sons  of  the  petitioners*  own  race,  amount  to  any  denial  of  a 
right  secured  to  them  by  any  law  providing  for  the  equal  civil 
rights  of  citizens  of  the  United  States.  The  privilege  for  whicli 
they  moved,  and  which  they  also  asked  from  the  prosecution, 
was  not  a  right  given  or  secured  to  them,  or  to  any  person,  by 
the  law  of  the  State,  or  by  any  act  of  Congress,  or  by  the  Four- 
teenth Amendment  of  the  Constitution.    It  if  a  right  to  which 
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werj  colored  man  is  entiikd,  tlutti  in  the  sdeedon  of  jurors  to 
pass  upon  his  life,  liberty,  or  property,  tbere  shall  be  no  ezela- 
sion  of  his  race,  and  no  diserimination  against  them  becanse  of 
their  color.  Bat  this  is  a  different  thing  from  the  right  which 
it  is  asserted  was  denied  to  the  petitioners  by  tiie  State  cour^ 
▼is.  a  right  to  haye  the  jnry  composed  in  part  of  colored  men. 
A  mixed  jary  in  a  particular  case  is  not  essential  tothe  eqqjal 
protection  of  the  laws,  and  the  right  to  it  is  not  giTcn  by  any 
law  of  Virginia,  or  by  any  Pederal  statato.  It  is  not,  therefore, 
goaranteed  by  the  Foarteenth  Amendment,  or  within  the  por- 
Tiew  of  sect.  641. 

It  follows  that  the  petition  for  a  removal  stated  no  facts  that 
bronght  the  case  within  the  prorisions  of  this  section,  and, 
conseqnently,  no  jarisdiction  of  the  case  was  acquired  by  the 
Circait  Court  of  the  United  Stat^as.  In  the  absence  of  snch 
jarisdiction  the  writ  of  habeoi  eorpu$^  by  which  the  petitioners 
were  taken  from  the  custody  of  the  State  authorities,  should 
not  haTC  been  issued.  The  Circuit  Court  has  now  no  authority 
to  hold  them,  and  they  should  be  remanded. 

Upon  the  question  whether  a  writ  of  mimdamiu  is  a  proper 
proceeding  to  enforce  the  return  of  the  men  indicted  to  the 
custody  of  the  State  authorities,  little  need  be  said,  in  view  of 
former  decisions  of  this  court.  Sect  688  of  the  Revised 
Stetutes  enacts  that  the  Supreme  Court  shall  have  power  to 
issue  .  .  .  writs  of  inandamn$  in  cases  warranted  by  the  prin* 
ciples  and  usages  of  law,  to  any  courts  appointed  under  the 
authority  of  the  United  Stetes,  or  to  persons  holding  office 
under  the  authority  of  the  United  States,  where  a  State  or  an 
ambassador,  or  other  i>ablic  minister,  or  a  consul  or  vice-eon* 
sul,  is  a  party.  In  what  case  such  a  writ  is  warranted  by  the 
principles  and  usages  of  law  it  is  not  always  easy  to  determine. 
Its  use  has  been  very  much  extended  in  modern  times,  and 
now  it  may  be  said  to  be  an  esteblished  remedy  to  oblige 
inferior  courto  and  magistrates  to  do  .that  justice  which  they 
are  in  duty,  and  by  virtue  of  their  office,  bound  to  do.  It  does 
not  lie  to  control  judicial  discretion,  except  when  that  discre* 
tion  has  been  abused;  but  it  is  a  remedy  when  the  case  is 
outside  of  the  exercise  of  this  discretion,  and  outside  the  juris- 
diction of  the  court  or  officer  to  which  or  to  whom  the  writ  is 
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addressed.  One  of  its  peealiar  and  more  common  oeea  ia.tp 
restrain  inferior  ooorts  and  to  keep  them  within  their  hwful 
boonds.  Bacon^s  Abridgm«nt,  Mandamus,  Letter  D;  Tap- 
pmg  on  Mandamns,  105 ;  8  Bl.  Com.  110.  Tlus  safajeet  was 
discussed  at  length  in  JSh^  parU  BradUp  (7  WalL  864),  and 
what  -was  there  sud  renders  unnecessary  any  discnsnon  of  it 
now.  To  that  discnsnon  we  refer.  In  onr  judgment  it  Tin- 
dioates  the  nse  of  a  writ  of  mandannu  in  radh  a  case  as  the 
present. 
The  writ  will,  therefore,  be  awarded ;  and  it  is 

Soi&rd^ed. 

Separate  opinion  of  Mb.  SuwnOE  Fdbld,  in  which  Mb. 
JuBXiOB  CiiDrrOBD  concurred. 

I  concur  in  the  judgment  of  the  court  that  the  prisoners, 
Lee  and  BurweU  Reynolds,  must  be  returned  to  the  officers  of 
y  iiginia,  from  whose  custody  they  were  taken ;  that  the  pros- 
ecution against  them  must  be  remanded  to  the  State  court 
from  which  it  was  removed;  and  that  a  numdainu$  to  the 
district  judge  of  the  Western  District  of  Viiginia  is  the  aj^pro- 
priate  remedy  to  effect  these  ends.  But  as  I  do  not  agree 
with  all  the  riews  expressed  in  the  opinion  of  the  court,  and 
there  are  other  reasons  equally  cogent  with  those  given  for  the 
decision  rendered,  I  deem  it  proper  to  state  at  length  the 
grounds  of  my  concurrence. 

The  prisoners  were  jointly  indicted  in  a  county  court  for 
the  crime  of  murder.  They  ave  colored  men,  and  the  person 
alleged  ,to  have  been  murdered  was  a  white  man.  On  being 
arraigned  they  pleaded  not  guilty,  and  on  their  demand  were 
remanded  to  the  Circuit  Court  of  the  county  for  trial.  When 
brought  before  that  court,  at  the  April  Term  of  1878,  they 
moved  that  the  venire  of  jurors,  then  composed  entirely  <^ 
persons  of  the  white  race,  should  be  modified  so  as  to  allow 
one-third  of  the  wenire  to  be  composed  of  persons  of  their  own 
race.  This  motion  was  denied,  on  the  ground  that  the  court 
had  no  authority  to  change  the  venire^  and  that  it  satisfactcrily 
appeared  that  the  jurors  had  been  regularly  drawn  from  the 
jury-box  according  to  law.  The  accused  then  presented  a 
petition  for  tlie  removal  of  the  prosecution  to  the  Oironit  Court 
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of  iha  Umted  States  fixr  the  Wetten  District  of  Vugiiiia, 
setting  forth  the  pendenqr  of  the  criminal  prosecution  against 
them,  and  alleging,  in  sabstancoi  that  rights,. secored  by  the 
law  proTiding  for  the  equal  cml  rights  of  all  citizens  of  the 
United  States,  were  denied  to  them  by  the  judicial  tribunals 
of  the  county,  inasmuch  as  their  application  for  a  mixed  jury 
had  been  refused.  It  further  alleged  that  a  strong  prejudice 
existed  in  the  community  of  the  county  against  them,  inde- 
pendent of  the  merits  of  their  case,  on  tlie  ground  that  they 
were  colored  persons,  and  the  one  whom  they  were  charged  to 
hare  murdered- was  a  white  man ;  and  that  from  this  fact  alone 
they  were  satisfied  they  oould  not  obtain  an  impartial  trial 
before  a  jury  composed  ezdosiyely  of  persons  of  the  white 


The  prayer  of  this  petition  was  denied  and  the  prisoners 
were  tried  separately  and  convicted  of  murder,  one  in  the  first 
and  the  other  in  the  second  degree.  Both  obtained  new  trials, 
one  by  the  action  of  the  court  of  ori|pnal  jurisdiction,  and  the 
other  by  that  of  the  Court  of  Appeals  on  a  writ  of  error. 

At  the  October  Term  of  1878  they  were  a  second  time 
brought  up  for  trial,  and  before  the  jury  were  impanelled  again 
moyed  the  court  to  remove  the  prosecution  to  the  Circuit 
Court  of  the  United  Stetes,  upon  the  petition  presented  at  the 
April  Term;  but  the  motion,  as  before,  was  denied.  They 
were  then  tried  separately.  In  one  case,  the  jury  dissgreed, 
and  the  prisoner  was  remanded  to  jail  to  await  another  trial. 
In  the  other  case,  the  prisoner  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  was  fixed  by  the  jury  at 
eighteen  years*  confinement  in  the  penitentiary. 

While  the  prisoners  were  held  in  jail,  one  of  them  to  be 
again  tried,  and  the  other  until  he  could  be  removed  to  the 
penitentiary  under  his  sentence,  they  procured  from  the  clerk 
of  the  court  a  copy  of  the  record  of  the  proceedings  against 
them,  which  they  presented  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Virginia,  then  held  by 
Alexander  Rives,  the  district  judge,  with  the  petition  for 
removal  presented  to  the  Stete  court,  and  prayed  that  the 
prosecutions  should  be  there  docketed  and  proceeded  with. 
That  court  granted  the  petition,  directed  the  cases  to  be  placed 
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on  its  docket,  and  aathorixed  the  clerk  to  ismie  a  writ  of  hab$a$ 
earpui  ewn  eau$a  to  the  marahal  of  the  district,  requiring  him 
to  take  the  petitioners  into  his  bostodyi  and  sammon  for  their 
trial  twenty-five  jurors  to  attend  at  the  next  term  of  the  court 
A  writ  of  habeoi  cotpuM  cum  catwa  was  accordingly  issued. 
Pursuant  to  its  command,  the  prisoners  were  removed  from  the 
custody  of  the  jailer  and  taken  into  the  custody  of  the  marshaL 
Thereupon  the  Commonwealth  of  Virginia  presented  a  petition 
to  this  court  praying  for  a  writ  of  mamdamitM  to  be  directed  to 
the  district  judge,  commanding  l^m  to  order  the  marshal  to 
redeliver  the  prisoners  to  her  authorities,  upon  the  ground  that 
the  judge  in  his  proceedings  had  transcended  the  jurisdiction 
of  his  court,  and  undertaken  the  exercise  of  powers  not  vested 
by  any  law  of  the  United  States  in  him  or  the  court  held  by. 
him.  Upon  its  presentation  at  the  last  term  an  order  was 
issued  to  the  judge  to  show  cause  why  the  writ  should  not 
issue  as  prayed.  His  return  admits  the  facts  as  stated,  and 
justifies  his  acticm  on  the  ground  that  the  refusal  of  the  State 
court  to  set  aside  the  venirt  summoned  for  the  trial  of  the 
prisoners,  and  to  give  them  a  jury  composed  in  part  of  their 
own  race  and  color,  was  a  denial  to  them  of  ^  the  equal  protec- 
tion of  the  laws,'*  and  brought  their  cases  within  the  provisions 
of  the  Revised  Statutes  for  the  removal  of  criminal  prosecu- 
tions from  the  State  to  the  Federal  courts.  The  Attorney- 
General  of  the  Commonwealth  contending  that  the  return  is 
insufficient  to  justify  his  action,  now  moves  that  'the  writ  be 
issued  as  prayed. 

The  application  of  Virginia  is  resisted  by  a  denial  of  the 
jurisdiction  of  this  court  to  iMue  a  writ  to  the  district  judge 
in  the  case ;  a  denial  made  not  only  by  the  counsel  for  the 
prisoners,  who  has  been  permitted  to  appear  in  their  behalf, 
though  the  proceeding  is  one  directly  between  the  Common- 
wealth and  the  district  judge,  but  by  the  Attomey-Oeheral« 
who  has  appeared,  though  not  officially,  for  that  officer.  The 
ground  of  the  denial  is  that  the  writ  can  be  iMued  by  this 
court  only  in  the  exercise  or  in  aid  of  its  appellate  jurisdiction, 
and  that  the  writ  is  here  prayed  in  a  proceeding  which  is  not 
appellate  but  original,  because  it  has  its  commencement  in  the 
presentation  of  the  petition  of  the  Commonwealth. 
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It  18  undoabtedly  tnia  that,  except  in  eases  whexe,  under  the 
Constitation,  this  ooort  has  original  jurisdiotion,  the  writ  can 
be  issued  only  in  the  exercise  or  in  aid  of  its  appellate 
authority.  This  was  held  as  long  ago  as  the  case  of  Marlmrjf 
Y.  MadUim^  decided  in  1808,  and  the  doctrine  has  been  adhered 
to  eyer  since  $  for  the  obvious  reason  that,  the  jorisdiction  of 
the  coort  being  original  in  only  a  few  enumerated  cases,  all 
exercise  of  power  in  other  cases  must  be  in  yirtne  of  its  appel- 
late  jurisdiction.  That  jurisdiction  may,  howeTcr,  be  called 
into  exercise  in  various  ways.  The  term  ^  appellate  "  in  the 
Constitution  is  not  used  in  a  restricted  sense,  but  in  the  broad* 
est  sense,  as  embracing  the  power  to  review  and  correct  the 
proceedings  of  subordinate  tribunals  brought  before  it  for 
examination  in  the  modes  provided  by  law.  Congress  has 
prescribed  the  mode  or  process  by  which  such  proceedings 
shall  be  brought  before  the  court  In  equity  cases,  it  is  by  a 
simple  notice  that  an  appeal  is  taken  from  the  decree  or  pro- 
ceeding sought  to  be  reviewed;  in  common-Uw  cases,  it  is 
generally  by  writ  of  error ;  in  some  cases  it  is  by  a  writ  of 
prohibition,  and  in  some  by  that  of  certiorari^  or  of  mandamMm 
The  mode  is  one  resting  entirely  in  the  discretion  of  Congress. 
The  Judiciary  Act  of  1789,  passed  at  the  first  session  of  Con- 
gress after  the  adoption  of  the  Constitution,  declared  that  the 
Supreme  Court  should  have  appellate  jurisdiction  from  the 
circuit  courts  and  from  courts  of  the  several  States  in  cer-. 
tain  cases,  and  should  **  have  power  to  issue  writs  of  prohibiticMi 
to  the  district  courts,  when  proceeding  as  courts  of  admiralty 
and  maritime  jurisdiction,  and  writs  of  mandamui  in  cases 
warranted  by  the  principles  and  usages  of  law,  to  any  courts 
appointed  or  persons  holding  office  under  the  authority  of  the 
United  States.*" 

In  Marbwry  t.  Madison  it  was  held  that  the  authority  given 
by  the  act  to  issue  the  writ  of  mandamu$  to  public  officers  was 
not  warranted  by  the  Constitution,  the  court  observing  that 
it  was  an  essential  criterion  of  appellate  jurisdiction  that  it 
i«vises  and  corrects  proceedings  in  a  cause  abeady  instituted, 
and  does  not  create  the  cause ;  and  that  although  the  writ 
might  be  directed  to  courts,  yet  to  issue  it  to  an  officer  for 
the  delivery  of  a  paper  was  in  effect  the  same  as  to  sustain 
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an  oiiginal  aetion  for  that  paper ;  and,  therefore,  seemed  to 
belong  not  to  appellate,  bat  to  original  jariadiction.  The  caae 
in  which  this  language  was  used  was  bH  application  to  the 
coart  to  compel  Mr.  Madison,  then  Secretary  of  State,  to 
deliver  to  Mr.  Marbury,  as  jostice  of  the  peace,  a  commission 
which  had  been  signed  by  President  Adams  and  transmitted 
to  the  predecessor  in  oflice  of  the  Secretary,  to  be  delivered  to 
the  afpointee.  There  was,  therefore,  no  action  of  an  inferior 
tribanal  broaght  tip  for  review,  the  proceeding  being  merely 
to  compel  an  executive  officer  to  perform  a  ministerial  act  in 
which  a  citizen  was  interested.  The  language  must,  therefore, 
be  limited  by  the  facts  of  the  case.  It  was  not  intended  to 
deny  the  authority  of  this  court  to  issae  the  writ  to  public 
officers,  when  the  case,  is  one  in  which  it  can  exercise  original 
jurisdiction-;  and  probably  to  avoid  such  an  inference  the  addi-> 
tion  was  made  to  the  clause  we  have  cited  which  now  appears 
in  the  Revised  Statutes,  so  as  to  allow  the  writ  to  issue  to 
public  officers  only  *^  where  a  State  or  an  ambassador  or  other 
public  minister  or  a  consul  or  vioe-consul  is  a  party,'* — that  is, 
in  cases  where  the  court  has  original  jurisdiction.  Indeed,  it 
is  only  by  such  writ  that  the  original  jurisdiction  of  this  court 
can  in  many  cases  be  exercised.  Commonwealth  of  Kentuekv  v, 
DenfMOfii  24  How.  66.  Nor  was  the  language  intended  to  deny 
that  this  court  can  issue  the  writ  to  judicial  officers  where  the 
object  is  to  revise  and  correct  their  action  in  1^^  proceedings 
pending  in  the  courts  held  by  them.  Though  the  writ  to  a 
subordinate  or  infeiior  court  may  be  addressed  to  the  court  as 
such,  it  is  usually  directed  to  the  judge  thereof,  or,  if  the  court 
is  composed  of  several  judges,  to  such  one  or  more  of  them  as 
may  be  authorized  to  hold  its  sessions  or  participate  in  holding 
them.  The  reason  assigned  is  that,  in  caae  of  disobedience  to 
the  writ,  the  authority  to  enforce  it  is  exercised  over  the 
judges  personally  who  are  vested  with  the  power  of  exerciring 
the  functions  of  the  court.  High,  Extraordinary  Legal  Rem- 
edies, sect.  276.  In  the  present  case,  the  writ  is  masked  against 
the  district  judge  who,  whilst  holding  the  Circuit  Court  of  the 
Western  District  of  Virginia,  made  the  order  which  is  the 
subject  of  complaint,  and  who,  if  the  writ  be  granted,  will  be 
able  to  hold  that  court  and  carry  out  its  command.  There  is 
no  sound  objection  to  its  iMue  in  this  form. 


k 
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The  writ  beii^  one  of  the  modee  prorided  by  CongreM  for 
the  exereiae  of  our  appellate  ]iiri8dicti0iif  the  question  whether 
it  should  he  issued  in  this  cese  is  not  di£Boult  of  solution  if,  ts 
ooirtended  by  the  Commonwealth  of  Virginia,  the  Circuit 
Court,  in  taking  the  prisoners  from  the  eustody  of  her  auUuMn- 
ities,  transcended  its  jurisdiction*  To  review  that  action  and 
set  aside  what  was  done  under  it,  the  writ  is  sought  The 
jurisdiction  inyoked  is,  in  its  nature,  appellate ;  and  there  is 
no  other  mode  provided  for  its  exercise  in  the  case  at  bar 
than  by  the  writ  prayed.  Though  the  petition  is  the  first 
step  taken  by  the  Commonwealth  against  the  judge,  the  pro- 
ceeding is  not  on  that  account  an  original  suit.  The  petition 
is  merely  the  process  by  which  our  d^pellate  jurisdiction  is 
invoked. 

It  iB  well  settled  that  the  writ  of  numdamu$  will  issue  to 
correct  the  action  of  subordinate  or  inferior  courts  or  judicial 
officers,  where  they  have  exceeded  their  jurisdiction,  and  there 
is  no  other  adequate  remedy.  ^  It  iBSues,**  says  Blackstone, 
^  to  the  judges  of  any  inferior  court,  commanding  them  to  do 
justice  according  to  the  powers  of  their  office,  whenever  the 
same  is  delayed.  For  it  is  the  peculiar  business  of  the  Court 
of  King's  Bench  to  superintend  all  inferior  tribunals,  and 
therein  to  enforce  the  due  exercise  of  those  judicial  or  minis- 
terial powers  with  which  the  crown  or  the  legislature  have 
invested  them ;  and  this  not  only  by  restraining  their  excesses, 
but  also  by  quickening  their  negligence  and  obriating  the 
denial  of  justice.^    8  BL  Com.  110. 

It  is  in  accordance,  therefore,  with  the  principles  and  usages 
of  law  that  this  court  should  issue  a  mandamuM  in  the  cases 
here  enumerated,  and  thus  supervise  the  proceedings  of  inferior 
corrts  where  there  is  a  l^gal  right  and  there  is  no  other  exist- 
ing legal  remedy.  *^  It  is  upon  this  ground,**  says  Mr.  Justice 
Nelson,  ^^  that  the  remedy  has  been  applied  from  an  early  day, 
"-*  indeed,  since  the  organization  of  courts  and  the  admission  of 
attorneys  to  practise  therein  down  to. the. present  time,  —  to 
correct  the  abuses  of  the  inferior  courts  in  summary  proceedings 
against  their  officers,  and  especially  against  the  attorneys  and 
counsellors  of  the  courts.  The  order  diAmrring  thfem,  or  sub- 
jecting them  to  fine  or  imprisonment,  js  not  reviewable  by  writ 
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of  error,  it  not  being  a  judgment  in  the  senae  of  the  law  for 
which  this  writ  will  lie.  Withoat,  therefore,  the  nae  of  the 
writ  of  mandatnui^  however  flagrant  the  wrong  conunitted 
against  these  officers,  they  would  be  destitute  of  any  redress." 
Ex  parte  Bradley^  7  WalL  864.  See  also  Ex  parte  Bobiman^ 
19  id.  605. 

And  so  in  the  case  at  bar,  without  the  use  of  this  writ  the 
greatest  possible  injury  would  be  inflicted  upon  the  Common- 
wealth of  Virginia,  without  any  redress,  if  the  Circuit  Court, 
as  contended,  transcended  its  jurisdiction.  In  no  ease,  there- 
fore, could  the  writ  be  more  properly  issued  in  the  interests  of 
justice,  order,  and  good  goyemment.  Nor  was  there  any  neces- 
sity for  a  previous  demand  upon  that  court,  in  the  way  of  a 
motion  to  remand  the  prisoners.  While  the  authorities,  says 
Mr.  High,  in  his  valuable  treatise  on  the  law  of  mandamui^  are 
not  altogether  reconcilable  as  to  the  necessity  of  a  previous 
demand  and  refusal  to  perform  the  act  which  it  is  sought  to 
coerce,  a  distinction  is  made  between  the  cases  where  the 
duties  to  be  enforced  are  of  a  public  nature,  affecting  the  public 
at  large,  and  those  where  the  duties  are  of  a  private  nature, 
affecting  only  the  rights  of  individuals.  **And  whUe,*'  con- 
tinues the  author,  ^  in  the  latter  class  of  cases,  where  the  per- 
son aggrieved  claims  the  immediate  and  personal  benefit  of  the 
act  or  duty  whose  performance  is  sought,  demand  and  refusal 
are  held  to  be  necessary  as  a  condition  precedent  to  relief  by 
tnandamui ;  in  the  former  class,  the  duty  being  strictly  of  a 
public  nature,  not  affecting  individual  interests,  and  there  being 
no  one  specially  empowered  to  demand  its  performance,  there  is 
no  necessity  for  a  literal  demand  and  refusal.  In  such  oases 
the  law  itself  stands  in  lieu  of  a  demand,  and  the  omission  to 
perform  the  required  duty  in  place  of  a  ref usaL*'  Extraordi- 
nary Legal  Remedies,  sect.  18. 

In  this  case  not  only  was  the  duty  required  of  the  Circuit 
Court  one  of  ^a  public  nature,  in  which  the  Commonwealth  of 
Virginia  is  interested,  but  it  would  have  been  a  useless  cere- 
mony to  move  for  an  order  remanding  the  prisoners  to  her 
authorities,  in  the  face  of  its  direction  to  the  marshal  to  take 
them  ihto  custody,  and  its  order  to  docket  and  proceed  with 
the  prosecution  i^;ainst  them  in  the  Circuit  Court  of  the 
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retiim  of  tho  judge. 

The  pimliminary  objeotioae  to  the  ezerase  of  our  jnrie- 
diction  being  dispoeed  of|  we  are  hroi^t  to  the  important 
inqairy,  whether  the  action  of  the  Circoit  Coorti  in  taking  the 
prisoners  from  the  cnatody  of  the  anthorities  of  Vir|pn2a»  was 
anthorized  mider  the  laws  of  the  United  States.  The  numdth 
mu$  prayed  is  to- compel  the  retom  of  the  prisoners,  as  already 
stated ;  but  the  validity  of  the  order  directing  the  marshal  to 
take  them  into  his  cnstody  depends  upon  the  legality  of  the 
removal  of  the  prosecution  from  the  State  to  the  Federal  court. 
The  order  to  the  marshal  ^as.the  necessary  sequence  of  assuming 
jurisdiction  of  the  prosecution.  The  legality  of  the  removal  i^ 
therefore,  the  question  for  determinatipn.  Its  legality  is  de- 
nied by  Virginia  cm  two  grounds :  1st,  that  the  act  o|  Congress 
(Bev.  Stat.,  sect.  641),  upon  the  provisions  of  which  the  respon- 
dent relies,  does  not  authorize  the  removal ;  and,  2d,  that  the 
act,  in  authorizing  a  criminal  prosecution  for  an  offence  against 
a  law  of  the  State  to  be,  before  trial,  removed  from  a  State 
court  to  a  Fedend  court,  is  unconstitutional  and  void..  In  my 
opinion,  both  of  these  grounds  are  well  taken. 

Sect.  641  of  the  Bevised  Stetutes,  re-enacting  proviaions  of 
previous  stetutes,  in  terms  provides  in  certain  cases  for  the 
removal  to  the  circuit  courts  of  the  United  Stetes  of  criminal 
prosecutions  commenced  in  a  Stete  court.  It  declares  that 
^  when  any  civil  suit  or  criminal  prosecution  is  commenced  in 
any  State  court,  for  any  cause  whatsoever,  against  any  person 
who  is  denied  or  cannot  enforce  in  the  judicial  tribunals  of  the 
Stete,  or  in  any  part  of  the  Stete  where  such  suit  or  prosecu- 
tion is  pending,  any  right  secured  to  him  by  any  law  providing 
for  the  equal  righte  of  citizens  of  the  United  Stetes,  or  of  all 
persons  within  the  jurisdiction  of  the  United  Stetes,  or  against 
any  ofBcer,  civil  or  military,  or  other  persop,  for  any  arrest  or 
imprisonment  or  other  trespass,  or  wrongs,  made  or  committed 
by  virtue  of  or  under  color  of  authority  derived 'from  any  law 
providing  for  equal  righte  as  aforesaid,  or  for  refusing  to  60 
any  act  on  the  ground  that  it  would  be  inconsistent  with  such 
law,  such  suit  or  prosecution  may,  npon  the  petition  of  such 
defendant  filed  in  said  State  court,  at  any  time  before  the  trial 
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or  final  heariDg  of  tbe  canse,  stating  the  facts  and  verified  by 
oath,  be  remoyed  for  trial  into  the  next  circuit  court  to  be 
held  in  the  district  where  it  is  pending.  Upon  the  filing  of 
such  petition  all  further  proceedings  in  the  State  courts  shall 
cease/'  The  section  also  provides  for  furnishing  the  Circuit 
Ck>urt  with  copies  of  the  process,  pleadings,  and  proceeding 
of  the  State  court.  A  subsequent  section  provides  for  the 
issue  in  such  cases  of  a  writ  of  hdbeai  earpu$  cum  eausa  to 
remove  the  accused,  when  in  actual  custody  upon  process  of 
the  State  court,  to  the  custody  of  the  marshal  of  the  United 
States. 

By  this  enactment  it  appears  that,  in  order  to  obtain  a  re- 
moval of  a  prosecution  from  a  State  to  a  Federal  court,  —  except 
where  it  is  against  a  public  officer  or  other  person  for  certain 
trespasses  or  conduct  not  material  to  consider  in  this  connec- 
tion, — the  petition  of  the  accused  must  show  a  denial  of,  or  an 
inability  to  enforce  in  the  tribunals  of  the  State,  or  of  that 
part  of  the  State  where  the  prosecution  is  pending,  some  right 
secured  to  him  by  the  law  providing  for  the  equal  rights  of 
citizens  or  persons  within  the  jurisdiction  of  the  United  States* 
But  how  must  the  denial  of  a  right  under  such  a  law,  or  the 
accused's  inability  to  enforce  it  in  the  judicial  tribunals  of  the 
State,  be  made  to  appear?  So  far  as  the  accused  is  concerned, 
the  law  requires  him  to  state  and  verify  the  facts,  and  from 
them  the  court  will  determine  whether  such  denial  or  inability 
exists.  His  naked  averment  of  such  denial  or  inability  can 
hardly  be  deemed  sufficient ;  if  it  were  so,  few  prosecutions 
would  be  retained  in  a  State  court  for  insufficient  allegations 
when  the  accused  imagined  he  would  gain  by  the  removaL 
Tezai  v.  Gatneiy  2  Woods,  844.  There  muct  be  such  a  presen- 
tation of  facts  as  to  lead  the  court  to  the  conclusion  that  the 
averments  of  the  accused  are  well  founded.  There  are  many 
ways  in  which  a  j^^erson  may  be  denied  his  rights,  or  be  unable 
to  enforce  them  in  the  tribunals  of  a  State.  The  denial  or 
inability  may  arise  from  direct  legislation,  depriving  him  of 
their  enjoyment  or  the  means  of  their  enforcement,  or  dis- 
criminating against  him  or  the  class,  sect,  or  race  to  which  he 
belongs.  And  it  may  arise  from  popular  prejudices,  passions, 
or  excitement,  biassing  the  minds  of  jurorsl^ul  judges.    Relig- 
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1008  animositifis,  politioal  oentrovaniea,  antagoninns  of  nM| 
and  a  mnltitade  of  other  causes  will  always  operate,  in  a 
greater  or  less  degree,  as  impedimente  to  the  f nil  enjoyment 
and  enforoement  of  civil  rights.  We  cannot  think  that  the 
act  of  Congress  contemplated  a  denial  of,  or  an  inability  to 
enforce,  one's  rights  fnmi  ^tbese  latter  and  similar  cansee,  and 
intended  to  authorize  a  removal  of  a  proseentum  by  reason  of 
them  from  a  State  to  a  Federal  court  Some  of  these  causes 
have  always  ezirted  in  some  localities  in  every  State,  and  the 
remedy  for  them  has  been  found  in  a  change  dt  the  place  of 
trial  to  other  localities  where  like  impediments  to  impartial 
action  of  the  tribunals  did  not  eadsL  The  Civil  Rights  Act,  to 
which  reference  is  made  in  the  section  in  question,  was  only 
to  secure  to  the  colored  race  the  same  rights  and 
as  are  enjoyed  by  white  persons :  it  waa  not  designed 
to  relieve  them  from  those  obstacles  in  .the  enjoyment  of  their 
rights  to  which  all  other  persons  are  subject,  and  which  grow 
out  of  popular  prejudices  and  passions^ 

The  ttenial  of  rights  or  the  inability  to  enforce  them,  to 
which  the  section  refers,  is,  in'  my  <^nion,  such  as  arises  from 
legislative  action  of  the  State,  as,  for  example,  an  act  excluding 
colored  persons  from  being  witnesses,  making  contracts,  acquir- 
ing property,  and  the  like.  With  respect  to  obstacles  to  the 
enjoyment  of  rights  arising  from  other  causes,  persons  of  the 
colored  race  must  take  their  chances  of  removing  or  providing 
against  them  with  the  rest  of  the  community. 

This  conclusion  is  strengthened  by  the  provisions  of  the 
Fourteenth  Amendment  to  the  Constitution.  The  original 
Civil  Rights  Act  was  passed,  it  is  true,  before  the  adoption 
of  that  amendment;  but  great  doubt  was  expressed  as  to  its 
validity,  and  to  obtain  authority  for  similar  legislation,  and 
thus  obviate  the  objections  which  had  been  raised  to  its  first 
sectian,  was  one  of  the  objects  of  the  amendment  A  fter  its 
adoption  the  CivU  Rights  Act  was  re-enacted,  and  upon  the  first 
section  <rf  that  amendment  it  rests.  That  section  is  directed 
against  the  State.  Its  language  is  that  ^no  StaU  shall  make 
or  enforce  any  law  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States;  nor  shall  angf  StaU 
deprive  any  person  of  life,  liberty,  or  property  without  due 
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prooess  of  law,  nor  deny  to  an  j  person  within  its  jarisdiction 
the  eqnal  protection  of  the  laws.**  As  the  State,  in  the  admin- 
istration of  its  goyemment,  acts  throogh  its  ezeeatiye,  legis- 
lative, and  judicial  departments,  the  inhibition  applies  to  them. 
But  the  executiye  and  judicial  departments  only  construe  and 
enforce  the  laws  of  the  State ;  the  inhibition,  therefore,  is  in 
effect  against  passing  and  enforcing  any  laws  which  are  de- 
signed to  accomplish  the  ends  forbidden.  If  an  execntiye  or  judi- 
cial ofBcer  exercises  power  with  which  he  is  not  invested  by  law, 
and  does  unauthorized  acts,  the  State  is  not  responsible  for  them. 
The  action  of  the  judicial  officer  in  such  a  case,  where  the  rights 
of  a  citizen  under  the  laws  of  the  United  States  are  disregarded, 
may  be  reviewed  and  corrected  or  reversed  by  this  court :  it 
cannot  be  imputed  to  the  State,  so  as  to  make  it  evidence  that 
she  in  her  sovereign  or  legislative  capacity  denies  the  lights 
invaded,'  or  refuses  to  allow  their  enforcement.  It  is  merely 
the  ordinary  case  of  an  erroneous  ruling  of  an  inferior  tribnnaL 
Nor  can  the  unauthorized  action  of  an  executive  officer,  imping- 
ing  upon  the  rights  of  the  citizen,  be  taken  as  evidence  of  her 
intention  or  policy  so  as  to  charge  upon  her  a  denial  of  such 
rights. 

If  these  views  are  correct,  no  cause  is  shown  in  the  petition 
of  the  prisoners  that  justified  a  removal  of  the  prosecutions 
against  them  to  the  Federal  court.  No  law  of  Virginia  makes 
any  discrimination  against  persons  of  the  colored  race,  or  ex- 
cludes them  from  the  jury.  The  law  respecting  jurors  provides 
that  *'  all  male  citizens,  twenty-one  years  of  age  and  not  over 
sixty,  who  are  entitled  to  vote  and  hold  office  under  the  CSonsti- 
tution  and  laws  of  the  State,"  with  certain  exemptions  not 
material  to  the  question  presented,  may  be  jurors;  and  it 
auti|prizes  an  annual  selection  in  each  county,  by  the  county 
judge,  from  the  citizens  at  large,  of  from  one  to  three  hundred 
jMfrsons,  whose  names  are  to  be  placed  in  a  box,  and  from  them 
the  jurors,  grand  and  petit,  of  the  county  are  to  be  drawn. 
There  is  no  restnction  placed  upon  the  county  judge  in  select- 
ing them,  except  that  they  shall  be  such  as  he  shall  think 
**  well  qualified  to  serve  as  jurors,  being  persons  of  sound  judg- 
ment and  free  from  legal  exception."  The  mode  thus  provided, 
properly  carried  out,  cannot  fiul  to  secure  competent  jurors. 


Oot  18T9.]  TiMoru «.  Bma.  886 

Oertain  it  is  fbat  no  xiglite  of  the  pdioiien  une  denied  hj  flds 
legislation.  The  applioation  to  the  State  ooart,  npon  the  re- 
foeal  of  which  Ae  petition  was  presented,  was  for  a  MMtrs 
oomposed  of  one-third  of  their  race,— -a  proceeding  wholly 
inadmissible  in  any  jury  system  which  obtains  in  the  several 
States. 

From  the  return  of  the  district  jndge  it  wonld  seem  that  hi 
his  jadgment  the  presence  of  persons  of  the  colored  race  on  the 
jury  is  essential  to  secure  to  them  the  ^  equal  protection  of  the 
laws;**  but  how  this  oondunon  is  reached  is  not  apparenti 
except  upon  the  general  theory  that  such  protection  can  only 
be  afforded  to  parties  when  persons  of  the  class  to  which  they 
belong  are  allowed  to  sit  on  their  juries.  The  correctness  <rf 
this  theory  is  contradicted  by  CTery  day's  experience.  Women 
are  not  allowed  to  sit  on  juries ;  ars  they  thereby  denied  th» 
equal  protection  of  the  laws?  Foreigners  resident  in  the 
country  are  not  permitted  to  act  as  jurors,  yet  they  are  pro- 
tected in  their  rights  equaUy  with  citizens.  Persons  over  sixty 
years  of  age  in  Virginia  are  disqualified  as  jurors,  yet  no  one 
will  pretend  that  they  do  not  enjoy  the  equal  protection  of  the 
laws.  If  when  a  colored  person  is  indicted  for  a  criminal 
offence  it  is  essential,  to  secure  to  him  the  equal  protection  of  the 
laws,  that  persons  of  his  race  should  be  on  the  jury  by  which 
he  is  tried,  it  would  seem  that  the  presence  of  such  persons  on 
the  bench  should  be  equally  essential  where  the  court  consists 
of  more  than  one  judge;  and  that  if  it  should  consist  of  only 
a  single  judge,  such  protection  would  be  impossible.  To  such 
an  absurd  result  does  the  doctrine  lead,  which  the  Oirenit 
Court  announced  as  controlling  its  action. 

The  equality  of  protection  assured  by  the  Fourteenth  Amend* 
ment  to  all  persons  in  the  State  does  not  imply  that  they  shall 
be  allowed  to  participate  in  the  administration  of  its  laws,  or 
to  hold  any  of  its  offices,  or  to  discharge  any  duties  of  a  public 
trust.  The  uniyersality  of  the  protection  intended  excludes  any 
such  inference.  Were  this  not  so,  aliens  resident  in  the  country, 
or  temporarily  here,  <rf  whom  there  are  many  thousands  in 
each  State,  would  be  without  that  equal  protection  which  tiie 
amendment  declares  that  no  State  shall  deny  to  any  peisom 
within  its  jurisdiction. 
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It  follows  from  these  yiews  as  to  the  meaning  and  purpose 
of  the  act  of  Congress  that  the  removal  of  the  prosecution  in 
this  case  from  the  State  to  the  Federal  court  is  unauthorized 
by  it ;  and  that  the  order  of  the  Circuit  Court  to  the  marshal 
to  take  the  prisoners  from  the  custody  of  the  State  authorities 
is  illegal  and  void. 

The  second  objection  of  the  Commonwealth  to  the  legality 
of  the  removal  is  equally  conclusive.  The  prosecution  is  for 
the  crime  of  murder,  committed  within  her  limits,  by  persons 
and  at  a  place  subject  to.  her  jurisdiction.  The  offence  charged 
is  against  her  authority  and  laws,  and  she  alone  has  the  right 
to  inquire  into  its  commission,  and  to  punish  the  offender. 
Murder  is  not  an  offence  against  the  United  States,  except 
when  committed  on  an  American  vessel  on  the  high  seas,  or  in 
some  port  or  haven  vrithout  the  jurisdiction  of  the  State,  or 
in  the  District  of  Columbia,  or  in  the  Territories,  or  at  other 
places  where  the  national  government  has  exclusive  jurisdio^ 
tion.  The  offence  within  the  limits  of  a  State,  except  where 
jurisdiction  has  been  ceded  to  the  United  States,  is  as  much 
beyond  the  jurisdiction  of  these  courts  as  though  it  had  been 
committed  on  another  continent.  The  prosecution  of  the 
offence  in  such  a  case  does  not,  therefore,  arise  under  the  Con- 
stitution and  laws  of  the  United  States ;  and  the  act  of  Congress 
which  attempts  to  give  the  Federal  courts  jurisdiction  of  it  is, 
to  my  mind,  a  clear  infraction  of  the  Constitution.  That 
instrument  defines  and  limits  the  judicial  power  of  the  United 
States. 

It  declares,  among  other  things,  that  the  judicial  power  shall 
extend  to  cases  in  law  and  equity  arising  under  the  Constitu- 
tion, laws,  and  treaties  of  the  United  States,  and  to  various 
controversies  to  which  a  State  is  a  party;  but  it  does  not 
include  in  its  enumeration  controversies  between  a  State  and 
its  own  citizens.  There  can  be  no  ground,  therefore,  for  the 
assumption  by  a  Federal  court  of  jurisdiction  of  offences 
against  the  laws  of  a  State.  The  judicial  power  granted  by 
the  Constitution  does  not  cover  any  such  case  or  controversy. 
And  whilst  it  is  well  settled  that  the  exercise  of  the  power 
granted  may  be  extended  to  new  oases  as  they  arise  under  the 
Constitution  and  laws,  the  power  itself  cannot  be  enlarged  by 
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CSongress.  The  Conrtitntion  ereatiog  a  gOTernment  of  limited 
powen  puts  a  bo^nd  apon  those  which  are  judicial  as  well  aa 
those  which  are  l^pslatiTC,  which  cannot  be  lawfully  passed. 

This  Tiew  would  seem  to  be  conclosiTe  against  the  yaliditj 
of  the  attempted  remoYsl  of  the  prosecution  in  this  case  from 
the  State  court  The  Federal  court  could  not  in  the  first 
instance  haTe  taken  jurisdiction  of  the  offence  charged,  and 
summoned  a  grand  jury  to  present  an  indictment  against  the 
accused ;  and  if  it  could  not  haTe  taken  jurisdiction  at  first,  it 
cannot  do  so  upon  a  remoyal  of  the  prosecution  to  it  The 
jurisdiction  exercised  upon  the  removal  is  original  and  not 
appellate,  as  is  sometimes  erroneously  asserted ;  for,  as  stated 
by  Chief  Justice  Marshall  in  Mofiurjf  ▼•  Maduon^  already 
cited,  it  is  of  the  essence  of  appellate  jurisdiction  that  it  rerises 
and  corrects  proceedings  already  had.  The  remoral  is  only  at* 
indirect  mode  by  which  the  Federal  court  acquires  original 
jurisdiction.    BaUway  Company  t.  WkUtan^  18  Wall.  270. 

The  Ck>nstitution,  it  is  to  be  observed,  in  the  distribution  of 
the  judicial  power,  declares  that  in  the  cases  enumerated  in 
which  a  St&te  is  a  party  the  Supreme  Court  shall  have  original 
jurisdiction.  Its  framers  seemed  to  have  entertained  great 
respect  for  the  dignity  of  a  State  which  was  to  remain  soyer- 
eign,  at  least  in  its  reseryed  powers,  notwithstanding  the  new 
gOYcmment,  and  therefore  provided  that  when  a  State  should 
have  occasion  to  seek  the  aid  of  the  judicial  power  of  the  new 
government,  or  should  be  brought  under  its  subjection,  that 
power  ehould  be  invoked  only  in  its  highest  tribunaL  It  is 
difiicult  to  believe  that  the  wise  men  who  sat  in  the  convene 
tion  which  framed  the  Constitution  and  advocated  its  adoption 
ever  contemplated  the  possibility  of  a  State  being  required  to 
assert  its  authority  over  offenders  against  its  laws  in  other 
tribunals  than  those  of  its  own  creation,  and  least  of  all  in  an 
inferior  tribunal  of  the  new  government  I  do  not  think  I  am 
going  too  faur  in  asserting  that  had  it  been  supposed  a  power  so 
dangerous  to  the  independence  of  the  States,  and  so  calculated 
to  humiliate  and  degrade  them,  lurked  in  any  of  the  provisions 
of  the  Constitution,  that  instrument  would  never  have  been 
adopted. 

There  are  many  other  difficulties  in  maintaining  the  position 
voi»  a.  tk 
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of  the  Cireait  Courti  wliicli  the  oocmfld  of  the  aoented  and  the 
AttoTney-Geoenl  LaTo  earnestly  defended*  IS  a  crinimal 
proeecution  of  aa  offender  against  the  laws  of  a  State  can  he 
transferred  to  a  Federal  eoort,  what  oflicer  is  to  proeeoate  the 
case?  Is  the  attorney  of  the  Commonwealth  to  foUpw  the 
case  from  his  county,  or  will  the  United  States  district  attorney 
take  charge  of  it?  Who  is  to  summon  the  witnesses  and 
proTide  for  their  fees?  In  whose  name  in  jadgment  to  be 
pronounced?  If  the  accused  is  conyicted  and  ordered  to  he 
imprisoned,  who  is  to  enforce  the  sentence?  If  lie  is  deemed 
worthy  of  exeoative  clemency,  who  is  to  exercise  it,  —  the 
GoTcmor  of  the  State,  or  the  President  of  the  United  States  ? 
Can  the  President  pardon  for  an  ofiEence  against  the  State? 
Can  liie  GoTcmor  release  from  the  judgment  of  a  Federal 
court?  These  and  other  questions  which  might  be  asked 
show,  as  justly  obsenred  by  the  counsel  of  Yirginia,  the  incon- 
gruity and  absurdity  of  the  attempted  proceeding. 

Undoubtedly,  if  in  the  progress  of  a  criminal  prosecution,  as 
well  as  in  the  progress  of  a  ciyil  action,  a  question  arise  as  to 
any  matter  under  the  Constitution  and  laws  of  .the  United 
States,  upon  which  the  defendant  may  claim  protection,  or  an;f 
benefit  in  the  case,  the  decLrion  thereon  may  be  reyiewed  hj 
the  Federal  judiciary,  which  can  examine  the  case  so  faur,  and 
so  far  only,  as  to  determine  the  correctness  of  the  ruling.  If 
the  decirion  be  erroneous  in  that  respect,  it  may  be  reverMd 
and  a  new  trial  had*  ProTiiion  for  such  revision  was  made  in 
the  twenty-fifth  section  of  the  Judidaij  Act  of  1789,  and  is 
retained  in  the  BcTieed  Statutes.  That  great  act  was  penned 
by  OliTcr  Ellsworth,  a  member  of  the  conyention  which 
fnimed  the  Constitution,  and  one  of  the  early  chief  justices  of 
this  court  It  may  be  said  to  reflect  the  views  of  the  founders 
of  the  Bepublic  as  to  the  proper  relations  between  tiie  Federal 
and  State  courts.  It  gives  to  the  Federal  courts  the  ultimate 
decision  of  Federal  questions,  without  infringing  upon  the 
digni^  and  independence  ot  the  State  courts.  By  it  harmony 
between  them  is  secured,  the  rights  of  both  FMbral  and  State 
governments  maintained,  and  every  privilegis  and  immnni^ 
which  the  accused  could  assert  under  ^ther  can  be  enforced. 
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1.  A^a  Jodft  of  a  oovb^  oowt  In  Virglola»  duuftd  bj  ^  kwoC  lluU  8tA«» 
with  tiM  MlMtloB  of  Jsron  to  torrt  for  Hit  yoir  1§78  in  Hit  oireiiil  and 
coontj  coorU  of  his  ooontj,  wa%  In  Um  Dbtrlet  Court  of  tho  UBltod  Stattt 
.  for  tho  Wettem  Diftrfct  of  Y Irgfaiia,  indicted  for  tsdndiiif  and  faUlaf  to 
■daet  at  grand  Jaron  and  potit  Jvron  cortafai  eltlaoni  of  his  oovDtjr,  «| 
African  race  and  Uack  eolor,  who^'possmlng  all  other  qaaliflcatlons  prs- 
oeribod  bjr  law,  wcro  egelndad  from  tha  Jaij  Uati  made  oat  bj  Uai  at 
foch  oflkcr,  oo  aceoant  of  their  race,  oolor,  and  prerloos  oondltioB  of  serrl- 
tade,  and  for  no  other  r  eaeon^  ajainst  the  peace,  Ao^  of  Hit  United  States, 
and  against  the  form  of  the  statote  In  snoh  cafs  made  and  prorided.  Being 
in  enstody  ander  that  Indictment^  lie  presented  to  this  oonrt  his  petitloB  for 
a  writ  of  Mios  ctrpm  and  a  Wiit  of  ctrtimwi  to  Mng  up  the  record  of  the 
inferior  coart^  that  he  mlg^t  be  dMiargsd,  aTerring  that  the  ftudlng  of 
the  indictment,  and  his  arrsst  and  Impiiscnment  thereander,  were  miwaiw 
nutted  bjr  the  Ccnstltntlon  of  the  United  Statee,  in  TiolatioB  of  his  rights 
and  the  rights  of  the  State  of  Virghiia,  whoee  Jadidal  oflkcr  he  le,  and 
that  the  inferior  ooart  had  no  jarisdiction  to  proceed  againet  hiUL  A  slmL> 
lar  petition  wee  presented  bjr  Virginia.  JETeU,  that  while  a  writ  of  k§hm§ 
ctrpM  cannot  generaOj  be  made  to  sabsenre  theporptyes  of  a  writ  of  error, 
Xet  when  a  prisooer  Is Jield  withost  any  lawfisl  aip||iof[it/,  uid  by  an  order 
widch  an  infsiricr  ooart  of  the  United  States  had  no  jarisdiction  to  make, 
this  coart  will.  In  faror  of  Uher^,  grant  the  writ,  not  to  reriew  the  whole 
case,  bat  to  oTsmlne  the  aatlicri^  of  the  ooart  bcAow  to  act  at  all. 

1  The  section  of  the  act  entitted  "  An  Act  to  protect  all  dUaens  fai  their  dTll 
and  legal  rights,"*  appfOTer  March  1.  1875  (18  Stat.,  part  9,  815),  wUek 
enacfi  that  "no  dtlasn,  possss||pg  aU  odier  qaalfHretiens  which  ere  or  nmjr 
be  preecribed  bjr  law,  shaU  be  dIsqwalHIed  from  serrlce  ae.  grand  or  petit 
Jnror  in  any  oonrt  of  the  United  States,  or  of  any  State,  on  acooant  of  raos^ 
color,  or  prerlons  condltioii  of  senritnde;  and  a^y  oAocr  or  odier  persoi^ 
diarged  with  a^y  daiy  In  tlie  sdeotlon  or  sanmoning  of  Jnaors,  wim  shall 
ezdude  or  fail  to  sammon  any  dtlaen  for  the  caase  aforssald,  shall,  ott 
conTiction  thereof,  be  deemed  gail^  of  a  misdenManor,  and  be  fined  not 
mors  than  85,000,"  esaadned,  and  AsU  to  he  anthoriaed  by  the  Thirteenth 
and  Voorteenth  Amendments  of  the  Coastltatlon. 

8.  The  inhiliitloa  contained  in  tiM  Foarteenth  Amendment  means  that  no  ageM(y ' 
of  tlie  State,  or  of  the  offloers  or  agents  by  whom  her  powers  ars  exerted, 
shall  deny  to  any  pereon  within  her  JnriediotioB  the  eqaal  ptoteoticn  of  the 
Uws.    Whoerer  bf  rlrtne  of  his  public  podtlon  ander  a  State  goTerament 
depriree  another  of  Uf e^  llbarty,  or  property,  withoat  dae  prooem  ef  law,  or 
deniee  or  takes  away  the  e^aal  protection  of  the  laws,  violatee  that  inldbi: 
tioo ;  and  as  he  acts  tai  the  name  of  and  for  the  State,  and  h  clothed  with 
her  power,  his  act  le  her  act    Otherwise,  the  inhlfaltioB  has  no  mean 
ing,  and  the  State  has  dolhed  one  of  her  agents  .with  power  to  annal . 
oradeit 

4.   ;hat  amendment  was  ordained  to  eeeare  eqaal  rights  to  all  persons, 
reader  Its  paipose  ellsetael,  Oongrsss  Ip  Tested  with  power  to  enforce 
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proTiriona  hj  approprimta  legitUtfon.  Bvch  leglsUtkm  miiiit  mat,  not  vpott 
the  abetrmet  thing  denomhiatiid  a  8tate,  but  vpoo  the  pelnoot  who  are 
iti  agents  hi  tlie  denial  of  the  righli  which  were  intended  to  be  tecnred. 
8nch  it  aald  ad  of  March  1, 1876,  and  it  it  fnilj  authoriaedhjr  the  (^ontti- 
tntion. 
(.  The  act  of  A.  in  teleetfaig  Jnron  wat  minltterial,  not  Jndlcial,  and,  althongh 
he  derlTed  hit  anthoritjr  from  the  State,  he  wat  bound,  in  the  ditchaige  of 
that  datj,  to  obey  the  IMeiat  ConetitatloB  and  the  lawt  patted  hi  pmtii- 
anoe  thereol 


Petition  for  a  writ  of  habea$  earpu$. 

Tho  facts  are  ttated  in  the  opinioQ  of  the  ooort 

Mr.  Jam$$  Q-.  Fidd^  Attomey^G^eral  of  Virginia,  and  Mr. 
William  J.  RoberUon  for  the  petitioner. 

Mr.  AUwmey-Q-eneral  I>ev€n$  and  Mr.  Aui9Umi  AUamey-^ 
Q-emral  Smithy  emtra. 

■  ■  ■ 

Mb.  JuanoiB  Stboho  deliyered  the  opinion  of  the  conrt 
The  petitioner,  J.  D.  Coles,  was  arrested,  and  he  is  now  held 
in  cnstody  nnder  an  indictment  foand  against  him  in  the  Dis- 
trict Court  of  the  United  States  for  the  Western  District  of 
Virginia.  The  indictment  alleged  that  he,  being  a  judge  of 
the  county  court  of  Pittsylvania  County  of  that  State,  and  an 
ofiBcer  charged  by  law  with  the  selection  of  jurors  to  senre  in 
the  circuit  and  coonty  courts  of  said  county  in  the  year  1878, 
did  then  and  there  exclude  and  fail  to  select  as  grand  and 
petit  jurors  certain  citizens  of  said  county  of  Pittsylvania,  of 
African  race  and  blaok  color,  said  citizens  possessing  all  other 
qualifications  prescribed  by  law,  and  being  by  him  excluded 
from  the  jury  lists  made  out  by  him  as  such  judge,  on -account 
of  their  race,  color,  and  previous  condition  of  servitude,  and 
for  no  other  reason,  against  tlie  peace  and  dignity  of  the  United 
States,  and  against  the  form  of  the  statute  of  the  United  States 
in  such  case  made  and  provided* 

Being  thhs  in  custody,  he  has  presented  to  us  his  petition  for 
a  writ  of  hahM%  eorpu  and  a  writ  of  eertiarwri  to  bring  up  the 
tacord  of  the  District  Court,  in  order  that  he  may  be  discharged ; 
and  he  avers  that  4be  District  Coart  had  and  has  no  jurisdiction 
of  the  matters  charged  against  him  in  said  indictment ;  that 
they  constitute  no  offence  punishable  in  said  District  Couvt; 
aitd  that  the  finding  of  said  indictment,  and  his  consequent 
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mnmt  and  impriMmmonti  are  onwarraated  hj  the  Conttitiittoii 
of  the  United  States,  or  by  any  law  made  in  pnfsoaaoe  thereof, 
and  are  in  Tiolation  of  his  rights  and  of  the  rights  of  the  State 
of  Virginia,  whose  jadioial  officer  he  is. 

A  similar  petition  has  been  presented  by  the  State  of  Yu> 
ginia,  pntying  for  a  habeoi  earpui  and  for  the  discharge  of  the 
said  Coles.  Accompanying  both  these  petitions  are  exhibited 
copies  -of  the  incKctment,  the  bench-warrant,  and  the  return  of 
the  marshal,  showing  the  arrest  of  the  said  Coles  and  his  deten- 
tion in  custody. 

Both  these  petitions  hare  been  considered  as  one.  case,  and 
the  first  question  they  present  is,  whether  this  court  has  juris* 
diction  to  award  the  writ  asked  for  by  the  petitioners.  The 
question  is  not  free  from  difficulty,  in  yiew  of  the  Constitution 
and  the  several  acts  of  Congress  relating  to  writs  of  hahea$ 
eorpui^  and  in  yiew  of  our  decisions  heretofore  made.  If  grant- 
ing the  writ  would  be  an  exercise  of  original  jurisdiction,  it 
would  seem  that  it  could  not  be  granted,  unless  the  fact  that 
one  of  the  petitioners  for  the  writ  is  the  State  of  Viiginia 
makes  the  cases  to  differ.  This  is  established  by  the  rulings 
in  Matiury  ▼.  Madimm  (1  Cranch,  187),  and  in  numerous  sub- 
sequent decisions.  And  it  is  not  readily  perceiyed  how  the 
fact  that  a  State  applies  for  the  writ  to  be  directed  to  one 
of  her  own  citizens  can  make  a  case  for  our  original  juris- 
diction. 

But  the  appellate  power  of  this  court  is  broader  than  its 
original,  and  generally  —  that  is,  in  most  cases — it  may  be 
said  that  the  issue  of  a  writ  of  Kaheoi  corpus  byjis,  when  it  is 
directed  to  one  of  our  inferior  courts,  is  an  exeitise  of  our  ap- 
pellate jurisdiction.  Without  going  at  large  into  a  discussion 
of  its  extent,  it  is  sufficient  for  the  present  to  notice  the  fact 
that  the  exercise  of  the  appellate  power  is  not  limited  by  the 
Constitution  to  any  particular  form  or  mode.  It  is  not  alone 
b/  appeal  or  by  writ  of  error  that  it  may  be  inyoked.  In  the 
Matter  qf  Metzer  (5  How.  176),  it  was  indeed  ruled  that  an 
order  of  commitment  made  by  a  district  judge,  at  chambers^ 
cannot  be  ..reyised  here  by  habeas  carpus.  But  such  an  order 
was'  i^eviewable  in  no  form ;  and,  besides,  the  authority  of  that 
case  has  been  much  shaken.    In  re  Kame^  14  How.  108;   JSs 
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parte  Terger^  8  Wall.  85.  In  the  latter  of  these  cases,  it  was 
said  by  Chief  Justice  Chase,  in  deliyering  the  opinion  of  the 
coart :  ^  We  regard  as  establiahed,  upon  principle  and  aatiior> 
ity,  that  the  appellate  jurisdiction  by  haheoi  corpui  extends  to 
all  cases  of  commitment  by  the  jadieial  anthority  of  the  United 
States,  not  within  any  exception  made  by  Congress." 

In  the  present  case,  the  petitioner  Coles  is  in  custody  under 
a  bench-warrant  directed  by  the  District  Court,  and  the  arer- 
ment  is  that  the  court  had  no  jurisdiction  of  the  indictment  on 
which  the  warrant  is  fonndedi 

The  District  Court  is  an  inferior  court,  and,  in  such  a  case  at 
that  exhibited  by  the  indictment,  its  judgments  are  reyiewable 
here.  The  indictment  has  been  found  for  a  yiolation  of  sect. 
4  of  the  act  of  Congress  of  March  1, 1876,  entitled  ^  An  Aet 
to  protect  all  citizens  in  their  civil  and  legal  rights.''  18  Stat., 
part  8, 886.  The  third  section  gives  to  the  district  courts  at  well 
as  the  circuit  judicial  cognizance  of  all  offences  againat  the 
proviuons  of  the  act ;  and  the  fifth  section  enacts  that  all  cases 
arising  under  the  provisions  of  the  act  shall  be  reviewable  by 
the  Supreme  Court  of  the  United  States,  without  regard  to  the 
sum  in  controversy,  under  the  same  provisions  and  regulations 
as  are  now  provided  by  law  for  the  review  of  other  cases  in  said 
court  If  this  section  applies  to  criminal  cases  as  well  as  mvil, 
our  appellate  power  extends  directly  to  the  District  Couiti  and 
the  act  of  March  8, 1879  (20  Stat  864),  which  allows  writs 
of  error  to  the  Circuit  Court  in  such  cases,  has  not  deprived  us 
of  appellate  jurisdiction. 

We  have,  then,  an  application  to  our  appellate  power  over  the 
action  of  a  district  court,  in  a  case  where  it  is  aUeged  that  court 
has  acted  outside  of  its  jurisdiction.  It  is  said  there  is  nothing 
to  appeal  from,  that  no  decision  or  judgment  has  been  given  in 
the  inferior  court,  and  that  the  appeal,  if  any,  is  taken  from  the 
finding  of  a  grand  jury.  This  is  a  mistake.  The  bench-warrant 
was  an  order  of  the  court,  and  the  validity  of  t^e  bench-warrant 
is  the  matter  in  question.  It  is  true  there  has  been  no  final  judg- 
ment or  decision  of  the  whole  case ;  but  an  appeal  may  lie,  and 
in  many  courts  often  does  lie,  from  a. merely  interlocutory  order. 
It  is  said  no  hahea$  eorpus  was  sued  out  either  in  the  district  w 
eircuit  court,  and  that  i^e  are  not  called  upon  to  review  the 
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aetkn  of  a  low«r  ooort  upon  taeh  a  writ.  This  is  trnei  and 
such  a  writ  from  the  lower  court  would  have  been  a  more  rega- 
lar  proceeding.  We  cannot  say,  howerer,  it  was  indispensable, 
especially  in  Tiew  of  the  fact  that  a  State  is  seeking  release 
of  one  of  her  officers,  and  in  yiew  of  former  action  in  this 
court  In  Hx parte  SamiHan  (8  Dall.  17),  this  court  awarded  a 
^  rit  of  habeas  eorpue^  to  rcTiew  a  commitment  under  a  warrant 
of  a  disfcrict  judge.  Jk  Sx  parte  Buffard  (8  Cranch,  448),  such 
a  writ  was  awarded  to  rcTiew  a  commitment  by  the  Circuit 
C!ourt  of  the  District  of  Columbia,  not  to  review  a  decision  of 
an  inferior  court  upon  a  haheae  earpue  issued  by  it.  So,  in 
Ex  parte  Jaeksan  (96  U.  S.  727),  in  which  the  question  of  our 
power  to  issue  the  writ  was  raised,  and  the  petition  only  averred 
that  the  Circuit  Court  had  exceeded  its  jurisdiction,  this  court 
considered  the  merits  of  the  case,  vrithout  regard  to  the  fact 
that  there  had  been  no  habeas  corpus  in  the  court  below.  And 
in  JEx  parte  Lafige  (18  Wall.  168)  it  was  ruled,  after  an  exa  m- 
ination  of  authorities,  that  when  a  prisoner  shows  that  he  is 
held  under  a  judgment  of  a  Federal  court,  given  without  au- 
thority of  law,  thiB  court,  by  writs  of  habeas  carpus  and  cer- 
Horari^  will  look  into  the  record,  so  far  as  to  ascertain  whether 
that  is  the  fact,  and,  if  it  ib  found  to  be  so,  vrill  discharge  him. 
Mr.  Justice  Miller  said,  in  delivering  the  opinion :  '*  The  au- 
thority of  the  court  in  such  a  case,  under  the  Constitr  tion  of 
the  United  States,  and  the  fourteenth  section  of  the  Judiciary 
Act  of  1789,  to  issue  this  writ  and  to  examine  the  proceedings 
in  the  inferior  court,  so  far  as  may  be  necessary  to  ascertain 
whether  that  court  has  exceeded  its  authority,  is  no  longer  an 
open  question.'* 

While,  therefore,  it  is  true  that  a  writ  of  habeas  corpus  can- 
not geberally  be  made  to  subserve  tiie  purposes  of  a  writ  of 
error,  yet  when  a  prisoner  ib  held  without  any  lawful  authority, 
and  by  an  order  beyond  the  jurisdiction  of  an  inferior  Federal 
court  to  make,  this  court  will,  in  favor  of  liberty,  grant  the 
writ,  not  to  review  tiie  whole  case,  but  to  examine  the  authority 
of  the  court  below  to  act  at  all. 

Our  conclasion,  then,  is  that  we  are  empowered  to  grant  the 
writ  in  such  a  case  as  is  presented  in  these  petitions.  We  come 
now  to  the  merits  of  the  case. 
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The  indictment  and  bencli-wantati  in  Tirtne  of  vhioh  the 
petitioner  Coles  has  been  aniested  and  is  held  in  coetody,  haTe 
their  justification,  —  if  any  they  haye,— in  the  act  of  Coih 
gress  of  March  1, 1876,  sect  4.  18  Stat,  part  8,  886.  That 
section  enacts  that  **no  citizen,  possessinj^'all  other  qoalifica* 
tions  which  are  or  may  be  prescribed  by  law  shall  be  dis- 
qaalified  for  service  as  grand  or  petit  jaror  in  any  court  of  the 
United  States,  or  of  any  State,  on  account  of  race,  color,  or 
previons  condition  of  serritude;  itnd  any  officer  or  other  per- 
son charged  with  any  duty  in  the  selection  or  summoning  of 
jurors  who  shall  exclude  or  fail  to  summon  any  citizen  for  the 
cause  aforesaid  shall,  on  conviction  thereof,  be  deemed  guilty 
of  a  misdemeanor,  and  be  fined  not  more  than  t5,000/*  The 
defendant  has  been  indicted  for  the  misdemeanor  described 
in  this  act,  and  it  is  not  denied  that  he  is  now  properly  held 
in  custody  to  answer  the  indictment,  if  the  act  of  Congress 
was  warranted  by  the  Constitution.  The  whole  merits  d 
the  case  are  inyolved  in  the  question,  whether  the  act  was  thus 
warranted* 

The  provisions  of  the  Constitution  that  relate  to  this  sabjeet 
aris  found  in  the.  Thirteenth  and  Fourteenth  Amendments. 
The  Thirteenth  ordains  that  **  neither  slavery  nor  involuntary 
servitude,  except  as  fftinishment  for  crime,  whereof  the  party 
shall  have  been  duly  convicted,  shall  exist  within  the  United 
States,  or  any  place  subject'  to  their  jurisdiction,**  and  it  de- 
clares that  Congress  shall  have  power  to  enforce  the  article  by 
appropriate  legidation.  This  has  been  followed  by  the  Four- 
teenth Amendment,  which  ordains  that  **  all  persons  bom  or 
naturalized  in  the  United  States,  and  subject  to  the  jorisdiction 
thereof,  are  citizens  of  the  United  States,  and  of  the  State 
wherein  they  retide.  No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States ;  nor  shall  any  State  deprive  any  person 
of  life,  liberty,  or  proper^,  withont  due  process  of  law,  nor 
deny  to  any  person  the  equal  protection  of  the  laws.**  This 
amendment  also  declares  that  ^*the  Congress  shall  have 
power  to  enforce  by  appropriate  legislation  the  provisions  of 
this  article." 

One  great  pnrpbse  of  these  amendments  was  to  raise  the 
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edored  raoe  from  fbat  ooaditi<m  of  infeTi<»riij  and  aenritode  in 
which  mo«t  of  them  had  preyioiuly  stood,  into  perfect  eqnalitj 
of  civil  rights  with  all  other  persona  within  the  jarisdiction  <rf 
the  States.  They  were  intended  to  take  away  all  possibility 
of  oppression  by  law  because  of  raoe  or  color.  They  were 
intended  to  be,  what  they  really  are,  limitations  of  the  power 
of  the  States  and  enlargements  of  the  power  of  Congress, 
They  are  to  some  extent  declaratory  of  rights,  and  though  in 
form  prohibitions,  tiiey  imply  immunities,  such  as  may  be  pro- 
tected by  congressional  legislation.  We  had  occasion  in  the 
Slauffhter-EouM^  0a$$9  (16  Wall.  27)  to  express  our  opinion 
of  their  spirit  and  purpose,  and  to  some  extent  of  their  mean* 
ing.  We  have  again  been  called  to  consider  them  in  Tenne$$ee 
T.  Davis  (iupra^  p.  267)  and  Strauder  v.  TF^st  Virginia^  suproj 
p.  808.  In  this  latter  case  we  held  that  the  Fourteenth  Amend- 
ment secures,  among  other  civil  rights,  to  colored  men,  when 
chaiged  with  criminal  ofFences  against  a  State,  an  impartial 
jury  trial,  by  jurors  indifferently  selected  or  chosen  without 
discrimination  against  such  jurors  because  of  their  color.  *  We 
held  that  immunity  from  any  such  discrimination  is  one  of  the 
equal  rights  of  all  persons,  and  that  any  withholding  it  by  a 
State  IB  a  denial  of  the  equal  protection  of  the  laws,  within 
the  meaning  of  the  amendment.  We  held  that  such  an  equal 
right  to  an  impartial  jury  trial,  and  such  an  immunity  from 
unfriendly  discrimination,  are  placed  by  the  amendment  under 
the  protection  of  the  general  goTcmment  and  guaranteed  by 
it.  We  held,  further,  that  this  protection  and  this  guarantee, 
as  the  fifth  section  of  the  amendment  expressly  ordains,  may 
be  enforced  by  Congress  by  means  of  appropriate  legislation. 

All  of  the  amendments  derive  much  of  their  force  from  this 
latter  provision.  It  is  not  said  the  judieitd  power  of  the  gen- 
eral government  shall  extend  to  enforcing  the  prohibitions  and 
to  protecting  the  rights  and  immunities  guaranteed.  It  is  not 
said  that  branch  of  the  government  shall  be  authorized  to 
declare  void  any  action  of  a  State  in  violation  of  the  prohibi- 
tions. It  is  the  power  of  Congress  which  has  been  enlarged 
Congress  is  authorized  to  tmfcrct  the  prohibitions  by  appropri- 
ate legislation.  Some  l^slation  is  contemplated  to  make  the 
amendments  fully  effective.     Whatever  legislation  is  appro* 
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prUte,  that  is,  adapted  to  carry  oat  the  objects  the  amendmenti 
haye  in  Tiew,  whatever  tends  to  enforce  submissioQ  to  the  pro- 
hibitions they  contain,  and  to  secure  to  all  persons  the  enjoy^^ 
ment  of  perfect  eqaality  of  civil  rights  and  the  equal  protection 
of  the  laws  against  State  denial  or  invasion,  if  not  prohibited^ 
is  brought  within  the  domain  of  congresnonal  power. 

Nor  does  it  make  any  difference  that  sudi  legislation  is 
restrictive  of  what  the  State  might  have  done  before  the  con- 
stitutional amendment  was  adopted.  The  prohibitions  of  the 
Fourteenth  Amendment  are  directed  to  the  States,  and  they 
are  to  a  degree  restrictions  of  State  power.  It  is  these  which 
Congress  ib  empowered  to  enforce,  and  to  enforce  against  State 
action,  however  put  forth,  whether  that  action  be  executive, 
legislative,  or  judiciaL  Such  enforcement  is  no  invasion  of 
State  sovereignty.  No  law  can  be,  which  the  people  of  the 
States  have,  by  the  Constitotion  of  the  United  States,  empow^ 
ered  Congress  to  enact.  This  extent  of  the  powers  of  the 
general  government  is  ovetrlooked,  when  it  is  said,  as  it  has 
been  in  this  case,  that  the  act  of  March  1, 1876,  interferes 
with  State  rights.  It  is  said  the  selection  of  jurors  for 
her  courts  and  the  administration  of  her  laws  belong  to  each 
State ;  that  they  are  her  rights.  This  ib  true  in  the  general. 
But  in  exercising  her  rights,  a  State  cannot  disregard  the 
limitations  which  the  Federal  Constitotion  has  applied  to 
her  power.  Her  rights  do  not  reach  to  that  extent.  Nor  can 
she  deny  to  the  general  government  the  right  to  exerdse 
all  its  granted  powers,  though  they  may  interfere  with  the 
full  enjoyment  of  rights  she  would  have  if  those  powers  had 
not  been  thus  granted.  Indeed,  every  addition  of  power  to 
the  general  government  involves  a  corresponding  diminution 
of  the  governmental  powers  of  the  States.  It  is  carved  out  of 
them. 

We  have  said  the  prohibitions  of  the  Fourteenth  Amend- 
ment are  addressed  to  the  States.  They  are,  ^  No  JS^aU  bhall 
make  or  enforce  a  law  which  shall  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States,  •  •  •  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws.'*  They  have  reference  to  actions  of  the  political  body 
denominated  a  State,  by  whatever  instruments  or  in  whatever 
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modes  that  aetioo  may  be  taken.  A  State  acts  by  ite  kgida- 
tive,  its  ezeoatiTei  or  its  jadioial  authoritiee.  It  ean  act  in  no 
other  way.  The  conBtitutional  proriaaon^  therefofe»  must  mean 
that  no  agency  of  the  State,  or  of  the  officen  or  agents  by 
whom  its  powers  axe  eserted,  shall  deny  to  any  person  within 
its  jorisdiction  the  equal  protection  of  the  laws.  Whoever,  by 
Tirtae  of  public  position  under  a  State  goYemment,  deprives 
another  of  property,  life,  or  liberty,  without  due  process  ol 
law,  or  denies  or  takes  away  the  equal  protection  of  the 
laws,  violates  the  constitutional  inhilntion ;  and  as  he  acts  in 
the  name  and  for  the  State,  and  is  clothed  with  the  State's 
power,  his  act  is  that  of  the  State.  This  must  be  so,  cv 
the  constitutional  prohibition  has  no  meaning.  Then  the 
State  has  clothed  one  of  its  agents  with  power  to  annul  or  to 
evade  it. 

But  the  constitutional  amendment  was  ordained  for  a  pur- 
pose. It  was  to  secure  equal  rights  to  all  persons,  and,  to  insure 
to  all  persons  the  enjoyment  of  such  rights,  power  was  given  to 
Congress  to  enforce  its  provirions  by  appropriate  legislation. 
Such  legislation  must  act  upon  persons,  not  upon  the  abstract 
thing  denominated  a  State,  but  upon  the  persons  who  axe  the 
agents  of  the  State  in  the  denial  of  the  rights  which  were  in- 
tended to  be  secured.  Such  is  the  act  of  March  1, 1876,  and 
we  think  it  was  fully  authorised  by  the  Constitution. 

The  argument  in  support  of  the  petition  for  a  habea$  corpus 
ignores  entirely  the  power  conferred  upon  Congress  by  the 
Fourteenth  Amendment  Were  it  not  for  the  fifth  section  of 
that  amendment,  there  might  be  room  for  avgument  that  the 
first  section  is  only  declaratory  of  the  moral  duty  of  the  State, 
as  was  said  in  CommoniweaUh  iff  Kemtutkj/  v.  Denmtm,  24 
How.  66.  The  act  under  consideration  in  that  case  provided 
no  means  to  compel  the  execution  of  the  duty  requiied  by  it, 
and  the  Constitution  gave  none.  It  was  of  such  an  act  Mr. 
Chief  Justice  Taney  said,  that  a  power  vested  in  the  United 
States  to  inflict  any  punishment  for  neglect  or  refusal  to  pei^ 
form  the  duty  required  by  the  act  of  Congress  **  would  place 
every  State  under  the  control  and  dominion  of  the  general  gov- 
ernment, even  in  the  administration  of  its  intenial  concerns 
and  reserved  ri|^ts.*'     But  the  Constitution  now  expressly 
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gires  anihoiity  for  oongressional  interference  and  campolstmi 
in  the  cases  embraced  within  the  Fourteenth  Amendment.  It 
is  bat  a  limited  aathority,  troe,  extending  only  to  a  single  class 
of  cases;  bat  within  its  limits  it  is  complete.  The  remarks 
made  in  KenJtu/Ay  t.  DennUon  and  in  CdUeUr  t.  Day^  though 
entirely  just  as  applied  to  the  cases  in  which  they  were  made, 
are  inapplicable  to  the  case  we  haye  now  in  hand. 

We  do  not  peroeiye  how  holding  an  office  nnder  a  State,  and 
claiming  to  act  for  the  State,  can  i  elicTe  the  holder  from  obli* 
gation  to  obey  the  Constitudon  of  the  United  States,  or  take 
away  the  power  of  Congress  to  punish  his  disobedience. 

It  was  insisted  during  the  argument  on  behalf  of  the  petitioner 
that  Congress  cannot  punish  a  State  judge  for  his  offldal  acts ; 
and  it  was  assumed  that  Judge  Cole,  in  selecting  the  jury  as  he 
did,  was  performing  a  judicial  act  This  assumption  cannot  be 
admitted.  Whether  the  act  done  by  him  was  judicial  or  not  is 
to  be  determined  by  ita  character,  and  not  by  the  character  of 
the  agent.  Whether  he  was  a  county  judge  or  not  is  of  no  im* 
portance.  The  duty  of  selecting  jurors  might  as  well  haye  been 
committed  to  a  private  person  as  to  one  holding  the  office  of  a 
judge.  It  often  is  given  to  county  commissioners,  or  super- 
visors, or  assessors.  In  former  times,  the  selection  was  made 
by  the  sheriff.  In  such  cases,  it  surely  is  not  a  judicial  act,  in 
any  such  sense  as  is  contended  for  here.  It  is  merely  a  minis* 
terial  act,  as  much  so  as  the  act  of  a  sheriff  holding  an  execution, 
in  determining  upon  what  piece  of  property  he  will  make  a  levy, 
or  the  act  of  a  roadmaster  in  selecting  labarers  to  work  upon 
the  roads.  That  the  jurors  are  selected  for  a  court  makes  no 
difference.  So  are  court-criers,  tipstaves,  sheriffs,  &c  Is  their 
election  or  their  appointment  a  judicial  act? 

But  if  the  selection  of  jurors  could  be  considered  in  any  case 
a  judicial  act,  can  the  act  charged  i  gainst  the  petitioner  be  con- 
sidered such  when  he  acted  outside  3f  his  authority  and  in  direct 
violation  of  the  spirit  of  the  State  statute  ?  That  statute  gave 
him  no  authority,  when  selecting  jurors,  from  whom  a  panel 
might  be  drawn  for  a  drcuit  court,  to  exclude  all  colored  men 
merely  because  they  were  colored.  Such  an  exclusion  was  not 
left  within  the  limits  of  his  discretion.  It  is  idle,  therefore,  to 
say  that  the  act  of  Congress  is  unconstitutional  becaase  it  inflicts 


Oot  1879.]  Bx  PAsn  Yibqiiill  849 

f^fffit^  upon  State  jodgM  for  ihrir  judicial  aetion.    It  does 
no  ioeh  thing. 

Upon  the  whole,  at  ire  are  of  opinion  that  the  act  of  Con* 
great  upon  which  the  indictment  againtt  the  petitioner  waa 
founded  it  conttitational,  and  that  he  it  correctly  held  to  antwei 
it,  and  at,  therefore,  no  object  woold  be  teenred  by  ittning  a 
writ  of  haUa9  carpus  the  petitiont  are 

Mb.  Jubtiob  Fdbld,  with  whom  concnired  Mb.  Jxjmcm 
Clutobd,  dittenting. 

I  dittent  from  the  judgment  of  the  court  in  thit  cate,  and 
firom  the  reatont  by  which  it  it  tupported ;  and  I  will  ttate  the 
gronndt  of  my  dittent 

In  Virginia,  all  male  citizent  between  the  aget  of  twenty-one 
and  tixty,  who  are  entitled  to  Yote  and  hold  office  under  the 
Conttitution  and  lawt  of  the  State,  are  liable,  with  certain 
exceptiont  not  material  to  be  here  mentioned,  to  terre  at  jurort. 
The  judge  of  eacb  county  or  corporation  court  it  required  to 
prepare  annually  a  litt  of  tuch  inhabitantt  of  the  county  or 
corporation,  not  lett  than  one  hundred,  nor  eaDoeeding  three 
hundred  in  number,  ^^  at  he  thall  think  well  qualified  to  terra 
at  jurort,  being  pertont  of  tound  judgment  and  free  from  legal 
exception."  The  name  of  each  pertou  on  the  litt  that  prepared 
it  to  be  written  on  a  teparate  ballot,  and  placed  in  a  box  to  be 
kept  by  the  clerk  of  the  court.  From  thit  box  the  namet  of 
pertont  to  be  tummoned  at  grand  and  petit  jurort  of  the  county 
are  to  be  drawn. 

The  law,  in  that  proyiding  for  the  preparation  of  the  litt  of 
pertont  from  whom  the  jurort  are  to  be  taken,  maket  no  dit- 
crimination  againtt  pertont  of  the  colored  race.  The  judge  of 
the  county  or  corporation  court  it  rettricted  in  his  action  only 
by  the  condition  that  the  pertont  telected  thall,  in  his  opinion, 
be  **  well  qualified  to  terre  at.jurortr"  be  ^*  of  tound  judgment,'* 
and  *^  free  from  1^^  exception.'*  Whether  they  potteat  thete 
qualificationt  it  left  to  hit  determination;  and,  at  I  thall 
attempt  hereafter  to  tbow,  for  the  manner  in  which  he  dit- 
chaxget  thit  duty  he  it  retpontible  only  to  tbe  State  whote 
officer  he  is  and  whoee  law  he  it  bcmnd  to  enforce. 
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The  petitaoner,  J.  D.  Coles,  is  the  judge  of  the  eovntj  eonrt 
of  the  coantj  of  Pittsjlyania,  in  Vii^nia,  and  has  held  that 
office  for  some  years.  It  is  not  pretended  that,  in  the  discharge 
of  his  judicial  duties,  he  has  oyer  selected  as  jurors  persons  who 
were  not  qnaliAed  to  serve  in  that  character,  or  who  were  not 
of  sound  judgment,  or  who  were  not  free  from  legal  exception. 
It  is  not  eren  suggested  in  argument  that  he  has  not  at  all 
times  faithfully  obeyed  the  law  of  the  State ;  yet  he  has  been 
indicted,  in  the  District  Court  of  the  United  States  for  the 
,  Western  District  of  Virginia  for  haying,  on  some  undesignated 
day  in  the  year  1878,  excluded  and  failed  to  select  as  grand  and 
petit  jurors  citizens  of  the  county,  on  account  of  race,  color, 
and  preyious  condition  of  senritude.  The  indictment  does  not 
state  who  those  citizens  were,  or  set  forth  any  particulars  of  the 
offence,  but  charges  it  in  the  general  words  of  a  definition. 
The  District  Court,  neyertheless,  issued  a  bench-warrant,  upon 
which  the  judge  was  arrested,  and,  refusing  to  giye  bail,  he  is 
held  in  custody  to  answer  the  indictment.  He  therefore 
petitions  for  a  eerUarari  to  that  court  to  send  up  the  record  of 
its  proceedings  for  our  examination,  and  for  a  writ  of  habea9 
corpuM^  alleging  that  its  action  was  Without  juris^ction,  and 
that  his  imprisonment  thereunder  is  unlawful ;  and  he  prays 
to  be  released  therefrom^ 

The  Commonwealth  of  Yiigmia  has  also  presented  a  similar 
petition,  declaring  that  she  is  injured  by  bebg  depriyed  of  the 
services  of  her  judicial  officer,  by  his*unlawful  arrest  and  im* 
prisonment. 

If  the  District  Court  had  no  jurisdiction,  as  alleged,  of  the 
matters  charged  against  the  county  judge,  if  they  constitute 
no  public  offence  for  which  he  could  be  held,  his  arrest  and 
imprisonment  upon  process  issued  upon  the  indictment  were 
unlawful,  and  his  petition  should  be  granted. 

It  has  been  settled  by  this  court  upon  full  examination,  and 
after  some  conflict  of  opinion  among  its  members,  that  the 
writ  of  hab€a9  wrpyi%  is  a  mode  provided  for  the  exereLse  of  its 
appellate  jurisdiction,  whenever  by  any  unauthorised  action  of 
an  inferior  tribunal,  whether  it  be  by  its  order,  decree,  or  pro- 
cess, a  citizen  ii  restrained  of  hii  personal  liberty ;  find  that  a 
eerthrari  will  issue  in  connection  with  the  writ,  to  bring  up 
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the  reeord  of  the  inferior  tribunal  for  grmminfttioa.  InsoehoMes 
this  ooort  will  look  into  the  leoord,  to  determine  not  whether  the 
inferior  tribunal  haa  erred  in  its  action,  but  whether  it  haa 
exceeded  its  jurisdietion  in  the  imprisonment  of  the  petitioner. 
JEx  parU  T^rger^  8  Wall.  85 ;  Ex  parte  Lmge,  18  id.  166. 

llie  indictment  is  founded  upon  the  fourth  section  of  the  act 
of  Congress  of  March  1, 1876,  ^  to  protect  all  dtiaens  in  tiieir 
civil  and  legal  rights,*'  which  declares,  *^  That  no  dtiaen  possess- 
ing all  other  qualifications,  which  are  or  may  be  prescribed  by 
taw,  shall  be  disqualified  for  sendee  as  grand  or  petit  juror  ita 
any  court  of  the  United  States,  or  of  any  State,  on  account  of 
race,  color,  or  previous  condition  of  servitude ;  and  any  officer 
or  other  person  charged  with  any  duty  in  the  selection  or  sum- 
moning of  jurors,  who  shall  exclude  or  fail  to  summon  any 
citizen  for  the  cause  aforesaid,  shall,  on  conviction  thereof,  be 
deemed  guilty  of  a  misdemeanor,  and  be  fined  not  more  than 
•5,000.*' 

In  what  I  have  to  say,  I  shall  endeavor  to  show  that  the 
District  Court  in  issuing  its  process  for  the  arrest  of  the  de- 
fendant, and  in  imprisoning  him,  exceeded  its  jurisdiction: 
1st,  because,  assuming  that  the  act  of  1875  is  constitutional 
and  valid  legislation,  tiie  indictment  describes  no  offence  under 
it,  but  is  void  on  its  face ;  and,  2d,  because  that  act  in  the 
section  cited,  so  far  as  it  relates  to  jurors  in  the  State  courts, 
is  unconstitutional  and  void. 

The  indictment  merely  repeats  the  general  language  of  the 
statute.  It  avers  that  the  defendant,  being  judge  of  Pittsyl- 
vania County,  and  an  officer  chaiged  by  law  with  the  selection 
of  jurors  to  serve  in  the  circuit  and  county  courts  of  the 
county,  excluded  and  failed  to  select  as  jurors,  on  account  of 
race,  color,  and  previous  condition  of  servitude,  certain  dtiaens 
of  the  county  possessing  all  other  qualifications  prescribed  by 
law ;  but  it  names  no  citizens  who  were  thus  excluded,  and, 
of  course,  designates  no  specific  traversable  offence.  It  is 
essential  to  a  valid  indictment  that  it  should  set  forth  the 
offence,  with  such  particulars  of  time,  place,  and  person,  that 
the  accused  may  know  the  nature  of  the  charge,  and  be  able  to 
prepare  to  meet  it.  It  is  not  enough  to  repeat  the  definition 
of  the  offence  in  the  general  language  of  the  statute,  and  then 
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ayer  that  tiie  defendant  lias  been  goilty  of  the  offence  thos 
defined,  without  other  specification.  It  is  not  sufficient,  for 
example,  to  charge  in  an  indictment  that  the  defendant  has 
been  guilty  of  murder,  without  stating  the  time  and  place  of  the 
offence,  and  the  name  of  the  person  murdered,  or,  if  his  name 
be  unknown,  giving  such  a  description  as  to  identify  him. 
An  indictment  without  such  specification  would  be  merely  a 
collection  of  pointiess  words.  This  doctrine  is  only  common 
learning;  it  is  found  in  the  hornbooks  of  the  law ;  it  is  on  the 
pages  thumbed  by  the  student  in  his  first  lessons  in  criminal 
procedure. 

The  Constitution,  in  its  sixth  amendment,  strikes  with  nul- 
lity all  such  yague  accusations  as  are  embraced  in  this  indict- 
ment. It  declares,  repeating  in  this  respect  the  doctrine  of 
the  common  law,  that,  in  all  criminal  prosecutions,  the  accused 
shall  *^  be  informed  of  the  nature  and  cause  of  the  accusation  ** 
against  him ;  and  this  means  that  all  the  essential  ingredients  of 
the  offence  charged  must  be  stated,  embracing,  with  reasonable 
certainty,  the  particulars  of  time,  place,  and  pmon  or  prop- 
erty. It  is  only  by  such  information  that  the  accused  will  be 
enabled  to  prepare  his  defence,  and  avail  himself  of  his  acquittal 
or  conviction  against  any  further  prosecution  for  the  same  cause. 
**  This  principle,"  says  Bishop  in  his  treatise,  ^  that  the  indict- 
ment must  ocmtain  an  allegation  of  eyery  &ct  whicb  is  legally 
essential  to  the  punishment  to  be  inflicted,  pervades  the  entire 
system  of  the  adjudged  law  of  criminal  procedure.  It  is  not  made 
apparent  to  our  understandings  by  a  single  case  only,  but  by  all 
the  cases.  Wherever  we  move  in  this  department  of  our  juris- 
prudence, we  come  in  contact  with  it.  We  can  no  more  escape 
from  it  than  from  the  atmosphere  which  surrounds  us.*'  Sect  81. 
To  the  same  effect  is  the  language  of  Archbold,  in  his  treatise 
on  Criminal  Practice  and  Pleading.  ^The  indictment,"  he 
says,  ^  must  state  all  the  &cts  and  circumstances  comprised  in 
the  definition  of  the  offence,  by  the  rule  of  the  common  law  or 
statute  on  which  the  indictment  is  founded.  And  these  must  be 
stated  with  clearness  and  certainty,  otherwiM  the  indictment 
will  be  bad.'*  And  he  states  that  the  principal  rule  as  to  the 
certainty  required  in  an  indictment  may  be  laid  down  thus  i 
^  That  where  the  definition  of  an  offence,  whether  by  a  rule 
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of  the  oomnKm  law  or  by  rtatatt,  indiides  generio  temii  (at  it 
neceasarily  most),  it  ii  not  sufficient  that  the  indictment  shonld 
chaxge  the  oflfenoe  in  the  same  generic  tenns  as  in  the  defini- 
tion, bat  it  most  state  the  species, — it  must  descend  to  par- 
ticnlars.  p.  88.  This  doctrine  ib  fully  stated  and  iUustrated 
in  the  0ruik9ha$^  Cau^  both  in  the  prerailing  and  diBsenting 
opinion.  92  U.  S.  658,  568.  Tested  by  it,  the  indictment  here 
is  but  a  string  of  words,  presenting  no  specific  offence,  and^ 
therefore,  not  justifying  the  issue  of  any  process  for  the  arrest 
and  imprisonment  of  the  petitioner* 

It  Ib  difficult  to  understand  bow  an  indictment  so  defectiye 
could  haye  been  drawn  by  the  public  prosecutor,  unless  we 
accept,  as  an  explanation  of  it,  the  extraordinary  statement  of 
counsel,  that  the  district  judge  instructed  the  grand  jury  to  the 
effect,  that  whenever  it  appeared  that  a  State  juc^  in  dis- 
charging the  duty  imposed  on  him  by  the  law  of  the  State  to 
prepare  annually  a  list  of  such  inhabitants  of  his  county  as  he 
should  *^  think  well  qualified  to  serve  as  jurors,  being  persons 
of  sound  judgment  and  free  from  1^^  exception,*'  had  nerer 
put  colored  persons  on  the  jury  lists,  it  was  to  be  presumed 
that  hii  failure  to  do  so  was  because  of  their  race,  color,  or 
preyious  condition  of  serritude,  and  that  it  was  the  duty  of  the 
grand  jury  to  indict  him  for  that  offence.  In  the  face  of  this 
ruling  no  defence  could  be  made  by  the  accused,  although  he 
may  haye  exercised  at  all  times  his  best  judgment  in  the  selec- 
tion of  qualified  persons,  unless  he  could  prore,  what  in  most 
cases  would  be  impossible,  that  in  a  county  of  many  thousand 
inhabitants  there  was  not  a  colored  person  qualified  to  serre  as 
a  juror.  With  this  ruling  there  could  be  no  necessity  of  alleg* 
ing  in  the  indictment  any  thing  beyond  the  general  failure  to 
put  colored  persons  on  the  jury  list,  —  a  fact  which  could  not  be 
disputed ;  and  it  would  sufficiently  inform  the  accused  that  he 
must  be  prepared,  in  order  to  rebut  the  presumption  of  guilt, 
to  prove  that  there  were  no  persons  of  the  colored  race  in  the 
county  qualified  to  act  as  jurors.  It  is  difficult  to  speak  of  this 
ruling  in  the  language  of  moderation. 

My  second  position  is  that  the  fourth  section  of  the  act  of 

1875,  so  far  as  it  applies  to  the  selection  of  jurors  in  the  State 

courts,  is  unconstitutional  and  void.     Prerious  to  the  late 
toinZ.  SS 
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frmendmeiits,  it  would  not  haTO  been  contended,  hj  anj  one 
familiar  with  the  Constitutton,  that  Congreae  was  Tested  with 
any  power  to  ezerciae  sapervirion  oyer  the  oondact  of  State 
officers  in  the  discharge  of  their  duties  under  the  laws  of  the 
State,  and  prescribe  a  punishment  for  disregarding  its  direc- 
tions. It  would  have  been  conceded  that  the  selection  of 
jurors  was  a  subject  exclusiyely  for  regulation  by  the  States . 
that  it  was  for  them  to  determine  who  should  act  as  jurors  in 
tiieir  courts,  from  what  class  they  should  be  taken,  and  what 
qualifications  they  should  possess;  and  that  their  oflBcers  in 
carrying  out  the  laws  in  this  respect  were  rBsponsible  only  to 
ihem«  The  States  could  haye  abolished  jury  trials  altogedier, 
and  required  all  controyersies  to  be  submitted  to  the  courts 
without  their  intenrention.  The  Sixth  and  Seyenth  Amend- 
ments, in  which  jury  trials  are  mentioned,  apply  only  to  the 
Federal  courts,  as  has  been  repeatedly  adjudged. 

The  goyemment  created  by  the  Constitution  was  not  de* 
signed  for  the  regulation  of  matters  of  purely  local  concern. 
The  States  required  no  aid  from  any  external  authority  to 
manage  their  domestic  affairs.  They  were  fully  competent  to 
proyide  for  the  due  administration  of  justice  between  their  own 
citisBens  in  thmr  own  courts ;  and  they  needed  no  directions  in 
that  matter  from  any  other  goyemment,  any  more  than  they 
needed  directions  as  to  their  highways  and  schools,  their  hospi* 
tals  and  charitable  institutions,  their  public  librariesi  or  the 
magistrates  they  should  appoint  for  their  towns  and  counties. 
It  was  only  for  matters  which  concerned  all  the  States,  and 
which  could  not  be  managed  by  them  in  their  independent 
capacity,  or  managed  only  with  great  difficult  and  embarrass- 
ment,  that  a  general  and  common  goyemment  was  desired. 
Whilst  they  retained  control  of  local  matters,  it  was  felt  neces- 
sary that  matters  of  general  and  common  interesti  which  they 
ooidd  not  wisely  and  efficiently  manage,  should  be  intrasted  to 
a  central  authority.  And  so  to  the  common  goyemment  which 
grew  out  of  this  preyailing  necessity  was  granted  exdnsiye 
jurisdiction  oyer  external  affiiirs,  including  the  great  powers  of 
declaring  war,  making  peace,  and  concluding  treaties ;  but  only 
such  powers  of  internal  regulation  were  conferred  as  were 
essential  tor  the  successful  and  efficient  working  of  the  goyera- 
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ment  established,  —  to  fsoilitate  intercourse  ajid  oommeroe  be- 
tween the  people  of  the  different  States,  and  seonie  to  them 
equality  of  protection  in  the  seyeral  States. 

That  the  central  goyemment  was  created  chiefly  for  matters 
of  a  general  character,  which  concerned  alt  the  States  and  thehr 
people,  and  not  for  matters  of  interior  regulation,  is  shown  as 
mach  by  the  history  of  its  formation  as  by  the  express  lan- 
guage of  the  Constitution.  The  Union  preceded  the  Gonstitu 
tion.  As  happily  ejqnressed  by  the  late  Chief  Justice,  *^It 
began  among  the  colonies,  and  grew  out  of  common  origin, 
mutual  sympathies,  kindred  prindples,  similar  interests,  and 
geographical  relations.  It  was  confirmed  and  strengthened  by 
the  necessities  of  war,  and  receiyed  definite  form  and  character 
and  sanction  from  the  Articles  of  Confederation.*'  Texa$  y. 
WhUe,  7  Wall.  725.  Those  articles  were  prepared  by  the  Con- 
tinental Congress,  which  was  called  to  proyide  measures  for  the 
common  defence  of  the  colonies  against  the  encroachments  of 
the  Britirii  crown,  and  which,  failing  to  secure  redress,  declared 
their  indepoidence.  Its  members  foresaw  that,  when  the  inde- 
pendence of  the  colonies  was  established  and  acknowledged, 
their  condition  as  separate  and  independent  States  would  be 
beset  with  dangers  threatening  their  peace  and  safety ;  that 
disputes  arising  from  conflicting  interests  and  riyalries,  always 
incident  to  neighboring  nations,  would  lead  to  armed  colliBions, 
and  expose  them  to  reconquest  by  the  mother  country.  To 
proyide  against  the  possibility  of  eyils  of  this  kind,  the  Arti- 
cles of  Confederation  were  prepared  and  submitted  to  the 
legislatures  of  the  seyeral  States,  and  finally,  in  1781,  were 
adopted.  They  declared  that  the  States  entered  into  a  firm 
league  of  friendship  with  each  other  for  their  common  defence  i 
the  secdiity  of  their  liberties  and  their  mutual  and  general 
welfare ;  and  they  bound  themseWes  to  assist  each  other  against 
attacks  on  account  of  religion,  soyereignty,  trade,  6r  any  other 
pretence.  They  clothed  the  new  goyemment  created  by  them 
with  powers  supposed  to  be  ample  to  secure  these  ends,  and 
declared  that  there  should  be  freedom  of  intercourse  and  com- 
merce  between  the  inhabitants  of  the  seyeral  States.  They 
proyided  for  a  general  congress,  and,  among  other  things,  in- 
yested  it  with  the  exdusiye  power  of  determining  on  peace  and. 
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war,  except  in  ease  of  inyaaioii  of  a  State  by  enemieSi  or  immi- 
nent  danger  of  snok  uiTasion  by  Indians ;  of  tending  and  re- 
oeiying  amba88adon»  entering  into  treaties  and  allif  noes ;  of 
regulating  the  alloy  and  yalne  of  coin  struck  by  the  anthori^ 
of  the  States  or  of  the  United  States ;  of  fixing  the  standard 
of  weights  and  measures ;  of  regulating  the  trade  and  manag- 
ing all  a£Eairs  with  the  Indians ;  and  of  establishing  and  Regu- 
lating post-offioes  from  one  State  to  another ;  and  they  placed 
numerous  restraints  upon  the  States.  But  by  none  of  the  arti- 
des  was  any  interference  authorized  with  the  purely  internal 
a&irs  of  the  States,  or  with  any  of  the  instrumentalities  by 
which  the  States  administered  their  goyemments  and  dispensed 
justice  among  ihdr  people;  and  they  declared  in  terms  that 
each  State  retained  its  sovereignty,  freedom,  and  independence, 
and  every  power,  jurisdiction,  and  right  which  was  not  by  the 
articles  expressly  delegated  to  the  United  States  in  Congress 
assembled. 

When  the  government  of  the  oonfederation  failed,  chiefly 
through  the  want  of  all  coercive  authority,  to  carry  into  effect 
its  measures, — its  power  being  only  that  of  recommendation 
to  the  States,  -—  and  the  present  Constitution  was  s  lopted,  the 
same  general  ends  were  sought  to  be  attained;  namely,  the 
creation  of  a  central  government,  which  would  take  exclusive 
charge  of  all  our  foreign  relations,  representing  the  people  of 
all  the  States  in  that  respect  as  one  nation,  and  would  at  the 
same  time  secure  at  home  freedom  of  interoonrse  between  the 
States,  equality  of  protection  to  citizens  of  each  State  in 
the  several  States,  uniformity  of  commercial  regulations,  a. 
common  currency,  a  standard  of  weights  and  -  measures,  one 
postal  system,  and  such  other  matters  as  concerned  all  the 
States  and  their  people. 

Accordingly,  the  new  government  was  invested  with  powers 
adequate  to  the  accomplishment  of  these  purposes,  with  which 
it  could  act  directiy  upon  the  people,  and  not  by  reoommend*- 
tion  to  the  States,  and  enforce  its  measures  through  tribunals 
and  officers  of  its  own  creation.  There  were  also  restraints 
placed  upon  the  action  of  the  States  to  prevent  interference 
with  the  authority^of  the  new  government,  and  to  secure  to  all 
persons  protection  against  punishment  by  legislative  deoreei 
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and  iximire  the  fulfllmeiit  of  oontnet  obligatioiis.  Bat  the 
oontrol  of  matters  of  purely  local  ooneem,  not  coming  within 
the  scope  of  the  powem  granted  or  the  restraints  mentioned, 
was  left»  where  it  had  always  existed,  with  the  States.  The 
new  goremment  being  one  of  granted  powers,  its  anihority 
was  limited  by  them  and  sach  as  were  necessarily  implied  for 
their  ezeention.  But  lest,  from  %  misconception  of  their  ex- 
tent, these  powers  might  be  abused,  the  Tenth  Amendment  was 
at  an  early  day  adopted,  declaring  that  **  the  powers  not  dele- 
gated to  the  United  States  by  the  Constitution  nor  prohibited 
by  it  to  the  States  are  resenred  to  the  States  respectiyely,  or  to 
the  people/* 

Now,  if  we  look  into  the  Constitution,  we  shall  not  find  a 
single  word,  from  its  opening  to  its  conduding  line,  nor  in  any 
of  the  amendments  in  force  before  the  close  of  the  ciyil  war, 
nor,  as  I  shall  hereafter  endeayor  to  show,  in  those  subsequentiy 
adopted,  which  authorises  any  interference  by  Congress  wiA 
the  States  in  the  administration  of  their  goremments,  and  the 
enforcement  of  th^  laws  with  respect  to  any  matter  over- which 
jurisdiction  was  not  surrendered  to  the  UnitiBd  States.  The 
design  of  its  framers  was  not  to  destroy  the  States,  but  to  form 
a  more  perfect  miion  between  them,  and,  whilst  creating  a  cen- 
tral government  for  certain  great  purposes,  to  leave  to  the 
States  in  all  matters  the  jurisdiction  of  which  was  not  sur 
rendered  the  functions  essential  to  separate  and  independent 
existence.  And  so  the  late  Chief  Justice,  speaking  for  the 
eourt  in  1869,  said :  ^  Not  only,,  therefore,  can  there  be  no  loss 
of  separate  and  independent  autonomy  to  the  States,  throu^ 
their  union  under  the  Constitution,  but  it  may  be  not  unrea- 
sonably said  that  the  preservation  of  the  States  and  the  main- 
tenance of  their  governments  are  as  much  within  the  design 
and  care  of  the  Constitution  as  the  preservation  of  the  Union 
and  the  maintenance  of  the  national  government  %  **  and  then 
he  adds,  in  that  striking  language  which  gives  to  an  old  truth 
new  force  and  significance,  that  ^  the  Constitution,  in  all  its 
provisions,  looks  to  an  indestructible  Union,  composed  of  inde- 
structible States.*'     TezoM  v.  WhiU^  iupra. 

And  Mr.  Justice  |felson,  ako  speaking  for  the  court,  in 
1871,  used  this  language :  **  The  general  government  and  the 
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States,  although  both  exist  within  the  same  territorial  limitii 
are  separate  and  distinct  sovereignties,  acting  separately  and 
independently  of  each  other,  within  their  respectiTe  spheres. 
The  former  in  its  appropriate  sphere  is  sapreme;  but  the 
States  within  the  limits  of  thor  powers  not  granted,  or,  in 
the  language  of  the  Tenth  Amendment,  *  reserved,'  are  as 
independent  of  the  general  government  as  that  goveminent 
within  its  spheres  is  independent  of  the  States.*'  And  again : 
**  We  have  said  that  one  of  the  reserved  powers  was  that  to 
establish  a  jadieial  department;  it  wonld  have  been  more 
acoorate,  and  in  aocordanoe  with  the  existing  state  of  things 
at  the  time,  to  have  said  the  power  to  maintain  a  jndieisl 
department.  All  of  the  thirteen  States  were  in  the  possession 
of  this  power,  and  had  exercised  it  at  the  adoption  of  the  Con- 
stitution ;  and  it  is  not  pretended  that  any  grant  of  it  to  the 
general  government  is  found  in  that  instrument.  It  is,  there- 
fore, one  of  the  sovereign  powers  vested  in  the  States  by  their 
constitutions,  which  remained  unaltered  and  unimpaired,  and 
in  respect  to  which  the  State  is  as  independent  of  the  general 
government  as  that  government  is  independent  of  the  States." 
2%e  CoOectar  v.  Day,  11  Wall  124-126. 

The  cases  of  Texoi  v.  White  and  The  CcUeetor  v.  l>ajf  were 
decided  after  the  Thirteenth  and  Fourteenth  Amendments, 
upon  which  it  is  sought  to  maintain  the  legislation  in  question, 
were  adopted ;  and  with  their  provisions  the  Chief  Justice  and 
Mr.  Justice  Nelson,  and  the  court  for  which  they  spoke,  ware 
familiar.  Yet  neither  they,  nor  any  other  judge  of  the  court, 
suggested  that  the  doctrines  announced  in  the  opinions,  from  • 
which  I  have  quoted,  were  in  any  respect  modified  or  affected 
by  the  amendments. 

Nothing,  in  my  judgment,  could  have  a  greater  tendency  to 
destroy  the  independence  and  autonomy  of  the  States ;  reduoe 
them  to  a  humiliating  and  degrading  dependence  upon  the 
central  government ;  engender  constant  irritation;  and  destroy 
that  domestic  tranquillity  which  it  was  one  of  the  objects  of 
the  Constitution  to  insure,  —  than  the  doctrine  asserted  in  this 
case,  that  Congress  can  exercise  coercive  authority  over  judicial 
officers  of  the  States  in  the  discharge  of  their  duties  under 
State  laws.    It  will  be  only  another  step  in  the  same  direction 
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towards  oonflolidation,  when  it  iMsames  to  ezoroise  rimilar 
eoeroive  authority  over  govornon  and  legialatora  of  the  States. 

The  Constitation  deelaret  that  a  ^^peraon  oharged  in  any 
State  with  treason,  felony,  or  other  crime,  who  shall  flee  from 
jostioe  and  be  foond  in  another  State,  shaU,  on  demand  of  the 
ezecative  aathority  of  the  State  from  which  he  fled,  be  deUy- 
ered  up,  to  be  remored  to  the  State  having  jurisdiction  of  the 
crime.*'  And  yet  in  the  case  of  THe  OamnumweaUh  qf  Kmh 
tudkf  ▼.  DenniMaHi  where  a  fogitive  from  justice  from  Kentucky 
was  demanded  from  the  Governor  of  Ohio,  and  on  his  refusal 
application  was  made  to  this  court  for  a  mandamui  to  compel 
him  to  perform  his  duty  in  this  respect,  it  was  held  that  there 
was  no  clause  or  provision  in  the  Constitution  which  armed 
the  government  of  the  United  States  with  authority  to  compel 
the  executive  of  a  State  to  perform  his  duty,  nor  to  inflict 
any  punishment  for  his  neglect  or  refusal.  *^  Indeed,  such  m 
power,'*  said  Mr.  Chief  Justice  Taney^  speaking  for  the  wholv 
eonst,  **  would  place  every  State  under  the  control  and  dominr 
ion  of  the  general  government  even  in  the  administration  of 
its  internal  eoncems  and  reserved  ri^ts.**  24  How.  107. 
And  Mr.  Justice  Nelson,  in  the  case  of  CdUMnr  v.  Dajf^  where 
it  was  held  that  it  was  not  competent  for  Congress  to  impose 
a  tax  upon  the  salary  of  a  judicial  officer  of  a  State,  said,  that 
**any  government  whose  means  employed  in  conducting  its 
operations  are  made  subject  to  the  control  of  another  and 
distinct  government,  can  exist  only  at  the  mercy  of  that  gov- 
ernment." I  could  add  to  these  authorities,  if  any  thing  more 
were  required,  that  all  the  recorded  utterances  of  the  states- 
men  who  participated  in  framing  the  Constitution  and  uiging 
its  adoption,  and  of  the  publicists  and  jurists  who  have  since 
studied  its  language  and  aided  in  the  enforcement  of  its  pro- 
visions, are  inconsistent  with  the  pretension  advanced  in  this 
case  by  the  counsel  of  the  government. 

The  duties  of  the  county  judge  in  the  selection  of  jurors 
were  judicial  in  their  nature.  They  involved  the  exercise  of 
discretion  and  judgment.  He  was  to  determine  who  were 
qualified  to  serve  in  that  character,  and  for  that  purpose 
whether  they  possessed  sound  judgment,  and  were  free  from 
I^gal  exceptions.    The  law  undur  which  he  acted  had  been  in 
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force  for  many  years,  and  had  been  always  C(»i8idered  by  the 
judicial  anthoritiee  of  ^iginia  to  be  in  conformiiy  with  its 
Constitution,  which  inhibits  the  legislature  from  requiring  of 
its  judges  any  other  than  judicial  duties.  A  test  as  to  the 
character  of  an  act  is  found  in  the  power  of  awritof  fnonAniNis 
to  enforce  its  performance  in  a  particnhr  way.  If  the  act  be 
%  judicial  one,  the  writ  can  only  require  the  judge  to  proceed 
in  the  discharge  of  his  duty  with  reference  to  it;  the  manner 
of  performance  cannot  be  dictated.  Here  the  writ  could  not 
command  the  county  judge  to  select  as  jurors  any  particular 
persons,  black  or  white,  but  only  to  prooeed  and  select  such  as 
are  qualified,  —  its  command  in  that  respect  being  subject  to  the 
limitation  incident  to  all  commands  of  such  writs  upon  judicial 
officers  touching  judicial  acts. 

The  Thirteenth  and  Fourteenth  Amendments  are  relied 
upon,  as  already  stated,  to  support  the  legislation  in  question. 
The  Thirteenth  Amendment  declares  **that  neither  slavery 
nor  involuntary  servitude,  except  as  a  punishment  for  crime 
whereof  the  party  shall  have  been  duly  convicted,  shall  exist 
within  the  United  States,  or  any  place  subject  to  thm  juris- 
diction.*' The  Fourteenth  Amendment,  in  its  first  section, 
which  is  the  only  one  having  any  bearing  upon  the  questions 
involved  in  this  case,  declares  that  **all  persons  bom  or  natu- 
ralized in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States  and  of  the  State 
wherein  they  reside.  No  State  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citisens  of 
the  United  States ;  nor  shall  any  State  deprive  any  perB<»  of 
life,  liberty,  or  property,  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of 
the  laws.''  The  Fifteenth  Amendment,  which  declares  that 
^  the  right  of  citizens  of  the  United  States  to  vote  shall  not 
be  denied  or  abridged  by  the  United  States  or  by  any  State, 
on  account  of  race,  color,  or  previous  condition  of  servitude,*' 
is  not  material  to  the  question  before  us,  except  as  showing 
that  it  was  only  with  respect  to  the  suffrage  that  an  interdict 
was  in  terms  placed  against  legislation  on  account  of  race, 
color,  or  previous  condition  of  servitude.  Equality  in  their 
civil  rights  was  in  other  ways  secured  to  persons  of  the  colored 
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imoe;  tnd  fho  baUot  being  aatnred  to  them,  tn  etfeetoal  means 
iigunet  unjust  l^jpslation  was  placed  in  their  hands.  To  each 
of  these  amendments  a  daose  is  added,  anthorinng  Congress  to 
enforce  its  provisions  by  ^  appropriate  legislation." 

The  history  of  the  amendments  is  fresh  in  the  recollection  of 
all  of  ns.  They  grew  ont  of  the  late  ciyil  war  and  the  events 
which  followed  it.  They  were  primarily  designed  to'  give 
freedom  to  persons  of  the  African  race,  prevent  their  fatore 
enslavement,  mske  them  citisens,  prevent  discriminating  State 
l^pslation  against  .their  righto  as  freemen,  and  secnre  to  them 
the  ballot.  The  generality  of  the  language  used  necessarily 
extends  some  of  their  provisions  to  all  persons  of  every  race 
and  color ;  bnt  in  construing  the  amendments  and  giving  effect 
to  them,  the  occasion  of  their  adoption  and  the  parposes  they 
were  designed  to  attain  should  be  always  borne  in'  mind.  Nor 
should  it  be  forgotten  that  they  are  additions  to  the  previous 
amendments,  and  are  to  be  construed  in  connection  with  them 
and  the  original  Constitution  as  one  instrument.  They  do 
not,  in  terms,  contravene  or  repeal  any  thing  which  previously 
existed  in  the  Constitution  and  those  amendments.  Aside 
from  the  extinction  of  slavery,  and  the  declaration  of  citizen- 
ship, their  provisions  are  merely  prohibitory  upon  the  States 
and  there  is  nothing  in  their  language  or  purpose  whidi  indi* 
cates  that  they  are  to  be  construed  or  enforced  in  any  way 
different  from  that  adopted  with  reference  to  previous  restraints 
upon  the  Stetes.  The  provision  authorizing  Congress  to  en- 
force them  by  appropriate  l^pslation  does  not  enlarge  their 
scope,  nor  confer  any  authority  which  would  not  have  existed 
independently  of  it.  No  legislation  would  be  appropriate 
which  should  contravene  the  express  prohibitions  upon  Con- 
gress previously  existing,  as,  for  instance,  that  it  should  not 
pass  a  bill  of  attainder  or  an  ea;  pat  fadio  law.  Nor  would 
legislation  be  appropriate  which  should  conflict  with  the  im- 
plied prohibitions  upon  Congress.  They  are  as  obligatory  as 
the  express  prohibitions.  The  Constitution,  as  already  steted, 
eontemplates  the  existence  and  independence  of  the  Stetes  in 
all  their  reserved  powers.  If  the  Stetes  were  destroyed,  there 
eonld,  of  couraey  be  no  United  Stetes.  In  the  language  of  this 
court,  in  2%s  CtXUOar  v.  Dny,  **  without  them  the  general 
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government  itself  woold  diaappear  from  the  {Rmily  of  nati<Mie.** 
Legislation  coold  not|  tberef ore,  be  appropriate  whichf  ondsr 
pretence  of  prohibiting  a  State  from  doing  certain  things, 
shoold  tend  to  destroy  it,  or  any  of  its  essential  attributes. 
To  every  StatCi  as  understood  in  the  American  sense,  there 
must  be,  with  reference  to  the  subjects  over  which  it  has  juri»» 
diction,  absolute  freedom  from  all  external  interference  ui  the 
exercise  of  its  legislative,  judicial,  and  executive  authority. 
Congress  could  not  undertake  to  prescribe  the  duties  of  a  State 
legislature  and  the  rules  it  should  follow,  and  the  motives  by 
which  it  should  be  governed,  and  authorise  criminal  prosecu- 
tions against  the  members  if  its  directions  were  dinegarded ; 
for  the  independence  of  the  legislature  is  essential  to  the 
independence  and  autonomy  of  the  State.  C<mgress  could  not 
lay  down  rules  lor  the  guidance  of  the  State  judiciary,  and 
prescribe  to  it  the  law  and  the  motives  by  which  it  should 
be  controlled,  and  if  these  were  disrsgardsd,  dirsct  criminal 
proceedings  against  its  members ;  because  a  judiciary  indqnn- 
dent  of  external  authority  is  essential  to  the  independence  of 
the  State,  and  also,  I  may  add,  to  a  just  and  efficient  admini^ 
tration  of  justice  in  her  courts.  Congress  could  not  dictate  to 
the  executive  of  a  State  the  bills  he  might  approve,  the  pai^ 
dons  and  reprieves  he  might  grant,  or  the  manner  in  which  he 
might  discharge  the  functions  of  his  office,  and  assume  to  poii- 
ish  him  if  its  dictates  ^rere  disregarded,  because  his  indepen- 
dence, within  the  reserved  powers,  is  eesentisl  to  that  of  the 
State.  Indeed,  the  independence  d  a  State  consists  in  the 
independence  of  its  legislative,  executive,  and  judidal  officers, 
through  whom  alone  it  acts.  If  this  were  not  so«.a  Stale 
would  cease  to  be  a  self-existing  and  an  indestructiUB  member 
of  the  Union,  and  would  be  brought  to  the  level  of  a  dependent 
municipal  corporation,  existing  only  vrith  such  powers  as  Con- 
gress mipit  presonbe* 

I  cannot  think  I  am  mistaken  in  saying  that  a  change 
so  radical  in  the  relation  between  the  Federal  and  State 
authorities,  as  would  justify  Isgidation  interfering  witii  the 
independent  action  of  the  different  departmenta  of  the  State 
governments,  in  all  matters  over  which  tlie  States  retain  jnne- 
dictioB,  was  never  contemplated  by  tlie  reoent  anendmenta* 


I 


Ocft  1879.]  Bz  PAsra  Tiraiiu. 

The  people  in  ftdoptiiig  them  did  not  tappoee  they  were 
altering  the  fnndamentel  theory  of  their  dnal  system  of  gor- 
emments.  The  disonssions  attending  their  oonsideratiqii  in 
Congress,  and  before  the  people,  when  presei^ted  to  the  legisla- 
tures of  the  States  for  adoption,  can  be  snecessfoUy  appealed 
to  in  support  of  this  assertion.  The  Union  was  preserred  at 
a  fearfnl  oost  of  life  and  property.  The  institation  of  slavery 
in  a  portion  of  the  country  was  the  cause  of  constant  irrila* 
tion  and  crimination  between  the  people  of  the  States  where 
it  existed  and  those  of  the  free  States,  which  finally  led  to  a 
rupture  between  them  and  to  the  dyil  war.  As  the  war  prcK 
gressed,  its  sacrifices  and  burdens  filled  the  people  of  the  loyal 
States  with  a  determination,  that  not  only  should  the  Union 
be  preserved,  but  that  the  institution  which,  in  their  jodf^ 
menti  had  threatened  its  dissolution  should  be  abolished.  Th^ 
emancipation  proclamation  of  President  Lincoln  expressed  this 
determination,  though  placed  on  the  ground  of  military  neoet* 
sity.  The  Thirteenth  Amendment  carried  it  into  the  organio 
law.  That  amendment  prohibits  slavery  and  involuntary 
servitude,  except  for  crime,  within  the  United  States,  or  any 
place  subject  to  their  jurisdiction.  Its  language  is  not  re» 
stricted  to  the  slavery  of  any  particular  class.  It  applies  to  all 
men  ;  and  embraces  in  its  comprehensive  language  not  merely 
that  form  of  slavery  which  consists  in  the  denial  of  persontd 
rights  to  the  slave,  and  subjects  him  to  the  condition  of  a  chat- 
tel, but  also  serfage,  vassalage,  peonage,  villeinage,  and-  every 
other  form  of  compulsory  service  for  the  benefit,  pleasure,  or 
caprice  of  others.  It  was  intended  to  render  every  one  within 
the  domain  of  the  republic  a  freeman,  with  the  right  to  follow 
the  ordinary  pursuits  of  life  without  other  restraints  than  such 
as  are  applied  to  all  others,  and  to  enjoy  equally  with  them 
the  earnings  of  his  labor.  But  it  confers  no  political  rights ; 
it  leaves  the  States  free,  as  before  its  adoption,  to  detemune 
who  shall  hold  their  offices  and  participate  in  the  administra- 
tion of  their  laws.  A  similar  prohibition  of  slavery  and  in- 
voluntary servitude  was  in  the  Constitution  of  sevenl  States 
previous  to  its  adoption  by  the  United  States;  and  it  was 
never  held  to  confer  any  political  rights. 
On  the  18th  of  December,  1866,  this  amendment  was  lalifiedy 


864  Bz  PABTB  TiBOiNiA.  [Sop.  Ot 


that  is,  the  official  proelamation  of  ito  ratificittioQ  was  Uien 
made ;  and  in  April  of  the  foUowing  year  the  Civil  Rights  Act 
was  passed.  Its  first  secUon  declares  that  all  persons  bom  in 
the  United  States,  and  not  subject  to  any  foreign  power,  ex- 
dnding  Indians  not  taxed,  are  *^  citizens  of  the  United  States," 
and  that  ^^sach  citizens,  of  every  race  and  color,  without  regard 
to  any  previous  condition  of  slavery  or  involuntary  servitude, 
except  as  a  punishment  for  crime,  of  which  the  party  shall 
have  been  duly  convicted,  shall  have  the  same  right  in  every 
State  and  Territory  in  the  United  States,  to  make  and  enforce 
contracts,  to  sue,  be  parties  and  give  evidence,  to  inherit,  pur- 
chase, lease,  sell,  hold  and  convey  real  and  personal  property, 
and  to  full  and  equal  benefit  of  all  laws  and  proceedings  for 
the  security  of  person  and  propei^  as  is  enjoyed  by  white 
persons.*'  This  legislation  was  intended  to  secure  to  all  per* 
sons  in  the  United  States  practical  freedonL  But  its  validly 
was  questioned  in  many  quarters  entitled  to  consideration,  and 
some  of  its  provisions  not  long  afterwards  were  declared  by 
State  courts  to  be  beyond  the  constitutional  authority  of  Con- 
gress. Bawlin  v.  CammanweaUh^  2  Bush  (Ky.),  15.  There 
were  also  complaints  made  that  notwithstanding  the  amend- 
ment abolishing  slavery  and  involuntary  servitude,  except  for 
crime,  the  f  reedmen  were,  by  legislation  in  some  of  the  Southern 
States,  subjected  to  such  burdensome  disabilities  in  the  acqui- 
sition and  enjoyment  of  property,  and  the  pursuit  of  happiness, 
as  to  render  their  freedom  of  little  value.  SlangTiter^Hou^e 
Clau$^  16  WalL  86.  There  were,  besides,  complaints  of  the 
existence,  in  those  sections,  of  a  feeling  of  dislike  towards 
citizens  of  the  North  seeking  residence  there,  and  towards  sucb 
of  their  own  citizens  as  had  adhered  to  the  national  government 
during  the  war,  which  could  not  fail  to  find  expression  in  hostile 
and  discriminating  legislation.  It  is  immaterial  whether  these 
complaints  were  justified  or  not ;  they  were  believed  by  many 
persons  to  be  well-founded.  To  remove  the  cause  of  them ;  to 
obviate  objections  to  the  validity  of  legislation  similar  to  that 
contained  in  the  first  section  of  the  Civil  Bights  Act;  to  pre* 
rent  the  possibility  of  hostile  and  d?scriminating  legislation  in 
future  by  a  State  agiuiist  any  citizen  of  the  United  States,  and 
the  enforcement  of  any  such  logislation  already  had ;  and  to 
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Becnre  to  all  penons  within  the  jariadieti(m  of  the  States  the 
equal  protection  of  the  laws, — the  fixst  section  of  the  Fourteenth 
Amendment  was  adopted.  Its  first  clause  declared  who  are 
citizens  of  the  United  States  and  of  the  States.  It  thus  removed 
from  discussion  the  question,  which  had  previously  been  de> 
bated,  and  though  decided,  not  settled,  by  the  judgment  in  the 
Dr^d  Scott  Ca$e^  whether  descendants  of  persons  brought  to 
this  country  and  sold  as  slaves  were  citizens,  within  the  meaning 
of  the  Constitution.  It  also  recognized,  if  it  did  not  create,  a 
national  citizenship,  as  contradistinguished  from  that  of  the 
States.  But  the  privilege  or  the  duty,  whichever  it  may  be 
called,  of  acting  as  a  juror  in  the  courts  of  the  country,  is  not 
an  incident  of  citizenship.  Women  are  citizens;  so  are  the 
aged  above  sixty,  and  children  in  their  minority ;  yet  they  are 
not  allowed  in  Virginia  to  act  as  jurors.  Though  some  of  these 
are  in  all  respects  qualified  for  such  service,  no  one  will  pretend 
that  their  exclusion  by  law  from  the  jury  list  impairs  their 
rights  as  citizens. 

The  second  clause  of  the  first  section  of  the  amendment  de- 
clares that  **no  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privities  or  immunities  of  citizens  of  the 
United  States."  In  SlaughUr-Houie  Coses,  it  was  held  by 
a  majority  of  the  court  that  this  clause  had  reference  only  to 
privileges  and  immunities  of  citizens  of  the  United  States,  as 
distingubhed  from  those  of  citizens  of  the  States,  and,  therefore, 
did  uot  apply  to  those  fundamental  civil  rights  which  belong 
to  citizens  of  all  free  governments,  such  as  the  right  to  acquire 
and  enjoy  property  and  pursue  happiness,  subject  only  to  such 
just  restraints  as  might  be  prescribed '  for  the  general  good. 
If  this  construction  be  correct,  there  can  be  no  pretence  that 
the  privilege  or  duty  of  acting  as  a  juror  in  a  State  court  is 
within  the  inhibition  of  the  clause.  Nor  could  it  be  within 
that  inhibition  if  a  broader  construction  were  given  to  the 
clause,  and  it  should  be  held,  as  contended  by  the  minority 
of  the  court  in  Slaughter-Hou^e  Ca$e$^  that  it  prohibits  the 
denial  or  abridgment  by  any  State  of  those  fundamental  privi- 
leges and  immunities  which  of  right  belong  to  citizens  of  all 
free  governments ;  and  with  which  the  Declaration  of  Indepen- 
dence proclaimed  that  all  men  were  endowed  by  their  Greater, 
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Bud  to  seonre  which  govemmenti  Trere  institated  among  men. 
These  fundamental  rights  were  secured,  previous  to  the  amend- 
nfsat^  to  citizens  of  each  State  in  the  other  States,  by  the  second 
section  of  the  fourth  article  of  the  Ck>n8titation,  which  declares 
that  ^  the  citizens  of  each  State  shall  be  entitled  to  all  privi- 
leges  and  immunities  of  citizens  in  the  seyeral  States.'*  Among 
those  priyileges  and  immunities  it  was  never  contended  that 
jury  duty  or  jury  service  was  included. 

The  third  clause  in  the  first  section  of  the  amendment  de- 
clares that  no  State  ^y  shall  deprive  any  person  of  life,  fiberty, 
or  property  without  due  process  of  law.'*    It  will  not  be  con- 
tended that  this  clause  confers  upon  the  citizen  any  right  to 
serve  as  a  juror  in  the  State  courts.    It  exists  in  the  Consti- 
.tution  of  nearly  all  the  States,  and  is  only  an  additional  security 
•gainst  arbitrary  deprivation  of  life  and  liberty,  and  arbitrary 
spoliati(m  of  property.    It  means  that  neither  can  be  taken,  or 
the  enjoyment  thereof  impaired,  except  in  the  course  of  the 
regular  administration  of  the  law  in  the  established  tribunals. 
The  existence  of  this  clause  in  the  amendment  is  to  me  a  per- 
suasive argument  that  those  who  framed  it,  and  the  legislatures 
of  the  States  which  adopted  it,  never  contemplated  that  the 
prohibition  was  to  be  enforced  in  any  other  way  than  through 
the  judicial  tribunals,  as  previons  prohibitiohs  upon  the  States 
had  always  been  enforced.    If  Congress  could,  as  an  appropriate 
means  to  enforce  the  prohibition,  prescribe  criminal  prosecu- 
tions for  its  infraction  against  legislators,  judges,  and  other 
officers  of  the  States,  it  would  be  authorized  to  frame  a  vast 
portion  of  their  laws ;  for  there  are  few  subjects  upon  which 
Icgblation  can  be  had  besides  Hfe,  liberty,  and  property.    In 
determining  what  constitutes  a  deprivation  of  property,  it  might 
prescribe  the  conditions  upon  which  property  shall  be  acquired 
and  held,  and  declare  as  to  what  subjects  property  rights  shall 
exist    In  determining  what  constitutes  deprivation  of  liberty, 
it  might  prescribe  in  what  way  and  by  what  means  the  liberty 
of  the  citizen  shall  be  deemed  protected.    In  prescribing  pun- 
ishment for  deprivation  of  life,  it  might  prescribe  a  code  of 
criminal  procedure.    All  this  and  much  more  might  be  done 
if  it  once  be  admitted,  as  the  court  asserts  in  this  case,  that 
Congress  can  authorise  a  criminal  prosecution  for  the  infraction 
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of  the  prohibilioiiiL  It  cuinafc  prescribe  panisliment  witihoot 
defining  crime,  end  therefore  most  giro  ezpremon  to  its  own 
Tiewi  as  to  what  constitates  protection  to  life,  liberty,  end  prop- 
erty. 

The  fourth  claoee  in  the  first  section  of  the  amendment 
declares  that  no  State  shall  **  deny  to  any  person  within  its 
jarisdiction  the  eqaal  protection  of  the  laws/*  Upon  this 
clause  the  counsel  of  the  district  judge  chiefly  rely  to  sustain 
the  validity  of  the  l^jpslation  in  question.  But  the  uniyersality 
of  the  protection  secured  necessarily  renders  their  position 
untenable.  All  persons  within  the  jurisdiction  of  ^  the  State, 
whether  permanent  residents  or  temporary  sojourners,  whether 
old  or  young,  male  or  female,  are  to  be  equally  protected. 
Yet  no  one  will  contend  that  equal  protection  to  women,  to 
children,  to  the  aged,  to  aliens,  can  only  be  secured  by  allow* 
ing  persons  of  the  class  to  which  they  belong  to  act  as  jurors 
in  cases  affecting  their  interests.  The  equality  of  protection 
intended  does  not  require  that  all  persons  shall  be  permitted  to 
participate  in  the  government  of  the  State  and  the  administn^ 
tion  of  its  laws,  to  hold  its-  oflSces,  or  be  clothed  with  any 
public  trusts.  As  already  said,  the  universality  of  the  proteo- 
tion  assured  repek  any  sudi  conclusion. 

The  equality  of  the  protection  secured  extends  only  to  civil 
rights  as  distinguished  from  those  which  are  political,  or  arise 
from  the  form  of  the  government  and  its  mode  of  administra-^ 
tion.  And  yet  the  reach  and  influence  of  the  amendment  axe 
immense.  It  opens  the  courts  of  the  country  to  every  one,  on 
the  same  terms,  for  the  security  of  his  perscm  and  prope^, 
the  prevention  and  redress  of  wrongs,  and  the  enforcement  of 
contracts ;  it  assures  to  every  one  the  same  rules  of  evidence 
and  modes  of  procedure ;  it  allows  no  impediments  to  the  acqui- 
sition  of  property  and  the  pursuit  of  happiness,  to  which  all 
are  not  subjected ;  it  suffers  no  other  *or  greater  burdens  or 
charges  to  be  laid  upon  one  than  such  as  are  equally  borne  by 
others ;  and  in  the  administration  of  criminal  justice  it  permiti 
no  different  or  greater  punishment  to  be  imposed  upota  one 
than  such  as  is  prescribed  to  all  for  like  offisnces.  It  secures 
to  all  persons  theif  civil  rights  upon  the  same  terms ;  but  it 
leaves  political  rights,  or  snch'as  ansa  from  tiie  form  of  gov- 
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emmeht  and  its  administnition,  as  fhey  stood  preTioas  to  its 
adoption.  It  has  no  more  reference  to  them  than  it  has  to 
social  rights  and  duties,  which  do  not  rest  upon'  any  positive 
law,  ihongh  they  are  more  potential  in  controlling  the  inter- 
coarse  of  indindoals.  In  the  consideration  of  questions  grow- 
ing ont  of  these  amendments  much  confoaon  has  arisen  from 
a  failure  to  distinguish  between  the  ciyil  and  the  political  rights 
of  citizens.  Ciyil  rights  are  absolute  and  personal.  Political 
rights,  on  tiie  other  hand,  are  conditioned  and  dependent  upon 
the  discretion  of  thedectiTe  or  appointing  power,  whetiier 
that  be  the  people  acting  through  the  ballot,  or  one  of  the 
departments  of  their  goyemment.  The  ciyil  rights  of  die  indi- 
vidual are  ney^r  to  be  withheld,  and  may  be  always  judicially 
enforced.  The  political  rights  which  he  may  enjoy,  such  as 
holding  office  and  discharging  a  pujblic  trust,  are  qualified 
because  their  possession  depends  on  his  fitness,  to  be  adjudged 
by  those  whom  society  has  clothed  with  the  electire  auiliority. 
The  Thirteenth  and  Fourteenth  Amendments  were  designed 
to  secure  the  civil  rights  of  all  persons,  of  every  race,  color, 
and  condition ;  but  they  left  to  the  States  to  determine  to 
whom  the  possession  of  political  powers  should  be  intrusted. 
This  is  manifest  from  the  fact  that  when  it  was  desired  to 
confer  political  power  upon  the  newly  made  dtisens  of  the 
States,  as  was  done  by  inhibiting  the  denial  to  them  of  the 
sufErage  on  account  of  race,  color,  or  previous  condition  of 
servitude,  a  new  amendment  was  required. 

The  doctrine  of  the  district  judge,  for  whidi  the  counsel 
contend,  would  lead  to  some  singular  results.  If,  when  a 
colored  person  is  accused  of  a  criminal  offence,  the  presence  of 
persons  of  his  race  on  the  jury  by  which  he  is  to  be  tried  is 
essential  to  secure  to  him  the  equal  protection  of  the  laws,  it 
would  seem  that  the  presence  of  such  persons  on  the  bench 
would  be  equally  essential,  if  the  court  should  consist  of  more 
than  one  judge,  as  in  many  cases  it  may ;  and  if  it  should  con- 
sist of  a  single  judge,  that  such  protection  would  be  impossible. 
A  similar  objection  might  be  raised  to  the  composition  of  i^y 
appellate  court  to  which  the  case,  after  verdioti  might  be 
carried. 

The  position  that  in  cases  where  the  r%hts  of  colored  per- 
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aoDB  are  oonoemed,  justice  will  BOfc  be  done  to  ihem  unleM 
fhey  have  a  mixed  yaj^  is  founded  npon  the  notion  that  in 
such  cates  white  penons  will  not  be  fair  and  bonest  jnron. 
If  this  position  be  oorrecti  there  ought  not  to  be  any  white 
peisons  on  the  jury  where  the  intoresto  of  colored  persons  only 
are  involred.  That  jury  would  not  be  an  honest  or  tair  one, 
of  which  any  of  its  members  should  be  governed  in  his  judg- 
ment  by  other  considerations  than  the  law  and  the  evidence ; 
and  that  decision  would  hardly  be  cdkisidered  just  which 
should  be  reached  by  a  aort  of  compromise,'in  which  the  preju- 
dices of  one  race  were  set  off  against  the  prejudices  of  the 
other.  To  be  consistent,  those  who  hold  this  notion  should 
contend  that  in  cases  affacting  members  of  the  colored  race 
only,  the  juries  should  be  composed  entirely  of  colored  per- 
sons, and  that  the  presiding  judge  should  be  of  the  same 
race.  To  this  result  the  doctrine  asserted  by  the  District 
Court  logically  leads.  The  jury  de  medUtaU  UngwB^  anciently 
allowed  in  England  for  the  trial  of  an  alien,  was  expressly 
authorized  by  statute,  probably  as  much  because  of  the  diffisr* 
ence  of  language  and  customs  between  him  and  Englishmen, 
and  the  greater  probability  of  his  defence  being  more  fully 
understood,  as  because  it  would  be  heard  in  a  more  friendly 
spirit  by  jurors  of  ^is  own  country  and  language. 

If  these  views  as  to  the  purport  and  meaning  of  the  Thir* 
teenth  and  Fourteenth  Amendments  to  the  Constitution  be 
correct,  there  is  no  warrant  for  the  act  d  Congress  under 
which  the  indictment  in  this  case  was  found,  and  the  arrest 
and  imprisonment  of  the  petitioner  were  unlawful,  and  his 
release  should  be  ordered. 

The  case  is  one  which  should  not  be  delayed  for  the  alow 
process  of  a  trial  in  the  court  below,  and  a  subsequent  appeal, 
in  case  of  conviction,  to  this  court  to  be  heard  years  hence. 
The  Commonwealth  of  Viif^inia  has  represented  to  us  that  the 
services  of  her  judicial  o£9cer  are  needed  in  her  courto  for  the 
administration  of  justice  between  her  citisens,  and  she  asks  that 
the  highest  tribunal  of  the  Union  will  release  him  from  his 
unlawful  arrest,  in  order  that  he  may  perform  the  duties  of  his 
office.  Those  who  regard  the  independence  of  the  Stotes  in 
all  their  reserved  powers, — and  this  includes  the  independence 
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of  their  legialatiTe,  jadicial,  and  teecative  departments, — as 
essential  to  the  saooessfol  maintenanoe  of  onr  form  of  goyem- 
ment,  cannot  fail  to  yiew  with  the  gravest  apprehension  for 
the  fatare,  the  indictment,  in  a  court  of  the  United  States,  of 
a  jadieial  officinr  of  a  State  for  the  manner  in  whieh  he  has 
discharged  his  daties  under .  her  laws,  and  c!  which  she  makes 
no  complaint.  The  proceeding  is  a  gross  offence  to  the  State : 
it  is  an  attack  upon  her  soTerdgnty  in  matters  OTer  which  she 
has  nerer  surrendered  her  jurisdiction.  The  doctrine  which 
sustains  it,  carried  to  its  logical  results,  would  degrade  and 
sink  her  to  the  lerel  of  a  mere  local  municipal  corporalaon ; 
for  if  Congress  can  render  an  officer  of  a  State  criminallY  liable 
for  the  manner  in  which  he  discharges  his  duties  under  her 
laws,  it  can  prescribe  the  nature  and  estent  of  the  penalty  to 
which  he  shall  be  subjected  on  conviction ;  it  may  imprison 
him  for  life,  or  punish  him  by  removal  from  office.  And  if  it 
can  make  the  exclusion  of  persons  from  jury  service  on  account 
of  race  or  coldr  a  criminal  offence,  it  can  inake  thdr  exclusion 
from  office  on  that -account  also  criminal;  and,  adopting  the 
doctrine  of  the  district  judge  in  this  case,  the  failure  to  appoint 
t&em  to  office  will  be  presilmptive  evidence^of  t&eir  exclusion 
on  that  ground.  To  such  a  result  are  we  logically  led.  The 
legislation  of  Congress  is  founded,  and  is  sustained  by  this 
court,  as  it  seems  to  me,  upon  a  theory  as.  to  what  constitutes 
the  equal  protection  of  the  laws,  which  is  purely  speculative, 
not  warranted  by  any  experience  of  the  country,  and  not  in 
accordance  with  the  understanding  of  the  people  as  to  the 
meaning  of  those  terms  since  the  organiiatibn  of  tlie  gov* 
emment. 
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Ex  PASTB  SdEBOLD. 

1.  TIm  appdkit  Jurit&tiott  of  tUi  eont»  tnreWblt  ^  tht  writ  of 

€mpmt  eztoodo  to  a  oaoo  of  impriioiiiiieiit  «poii  oonTkftkm  onld  tcDtODOO  of 
a  party  bgr  an  iaftrior  court  of  tlio  United  Statea,  nndo^  and  by  Tirtaa  of 
an  vnoonitltutlonal  aot  of  CongiMi,  whttbor  tbio  ootart  bao  juMiotloa  to 
xeriew  tbe  Judgment  of  oonvletlon  bgr  writ  of  oior  or  not. 

t,  Tbo  Jnriidiction  of  tbio  oovrt  by  kahm§  mrpm^  wben  not  laotrabMiI  1^  toma 
ipodaLlaw,  cxtondt  foneral^  to  impftoonnicnt  pmnani  to  tbo  Jadgmant 
of  an  faiifeilor  tribunal  off  tbo  Unitad  Sutct  wfakb  bao  no  Jnriadietfon  of 
tba  oanoe,  or  wbooa  profioodingi  ara  otbffwiaa  rold  and  not  mwrij  orrana^ 
OQo;  and  tncb  a  oaia  ooean  wban  tba  proeoadinfi  ara  bad  nndar  an  meon- 
ttitational  act 

IL  Bat.  when  tbo  ooort  below  bat  JorlMUetioB  of  tba  oaoee,  and  tbo  natter 
obarged  la  bidlctable  mder  a  oooetitAtioDal  law,  any  emn  oomnlttad  by 
tbe  inferior  court  can  only  be  veTleWadby  writ  of  error;  and,'of  eonrio,  can- 
not be  rerlewed  at  all  If  no  writ  of  eiror  ilea. 

4.  Where  perwnal  liberty  le  concerned,  the  Jadgment  of  an  Inferior  ceiart  aflacft^ 
Ing  It  le  not  eo  copdnriTo  bat  tiiat  the:  qoeetlon  of  ite  aatbority  to  tiy  aAd 
imprieon  tbe  party  may  be  rerlewed  on  Meat  egrpm  by  ^  raperior  ooart 
or  Jndge  having  power  to  award  tbe  writ. 

6  Certain  Jndgee  of  election  in  the  cily  of  Baltimore,  .appointed  mder  State 
laws,  were  coDTlcted  in  the  Circuit  Court  of  the  United  Statee^  under  eecte. 
U\b  and  6692  of  tbe  Borieed  ^tatotee  of  tbe  United  Statee,  for  Inferfaring 
with  and  reeleting  tbe  eupenrleore  of  electioii  and  deputy  wiarihale  of  .the 
United  Statee  tai  tbe  performance  of  their  duty  a{  an  election  of  repreeenta- 
tlTce  to  Congreee,  under  eecti.  9016,  9017,  9021,  9089,  title  zziri,  of  tba 
Berieed  SUtutee.  HM,  that  the  queetion  of  the  ponttitutiofiallty  of  eatd 
lawe  le  good  ground  for  the  lnue  by  tbie  opart  of  a  W^t  of  AoAee*  egrpm  to 
inquire  into  the  legidlty  of  tbe  Imprieonmeat  under  enbb  conTlction ;  and  If 
tbe  lawe  are  determined  to  be  unoonetltutlonal,  tbd  prieoner  ibould  be  die- 
diarged. 

6w  Oongreei  bad  power  1^  tba.'Conetltatloa  to  enhct  eeei  6616  of  t|ie  Barleed 
Statutee,  which. makee  it  a  penal  offence  agalnet  the  United  Statee  for  any' 
olBoer  of  election,  at  an  election  held  for  a  repieeentatlve  In  Congreee,  to 
neglect  to  perfotm,  ar  to  riolate,  any'duty  in  regard  to  eudi  elactlen» 
wfietfaar  required' by  a  Uw  of  tbe  State  or  of  tbeUftited  Stotee,  or  know? 
ingly  to  do  any  act  unautboriaed  by  any  eucb  law,jiHtb  intent  to  affect  euob 
election,  or  to  make  a  frauddent  aertUfeate  of  the  reeult,  Ac. ;.  and  eeei 
6699,  whicb  makee  it  a  penal  oflteee  for  aay.oflcer.ar  other  perfon,  wiia 
•or  without  proocee,  to  obetruct,  binder,  bribe,  or  Intierfere  with  a  euparrlaor- 
cf  election,  or  manbal/or  deputy  maiahal,  in  the  perforinaaoe  of  aiiy  duty 
required  of  them  by  ai^  law  of  tbe  Unhod  Statee,  or  tp  jprercnt  their  trt%* 
attendance  at  tbe  pttoee  of  regietration  or  election*  dc;  aleo^  eecHe:  9011, 
9019^  9014, 90ir»  9091,  9099,  title,  zjiri,.  which  antboriae.  tl«i  dnmit  courta 
to  i^point  eupcrriebri  of  euch  cleetloae,jand  the  marebal  to  appoint  epedal 
depntiei  to. aid  and  aeiiet  them,  and  wbldi  piaeeribjtf. the  date  of  ea^ 
fuperrleon  and  deputy  mamllals,— tbeea  bfing  Iba  jawe  provided  in  tba. 
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Eof orcement  Act  of  May  81, 1870,  and  the  snpplaiitnt  thereto  of  Mk  88 
1871,  for  fopcnrlring  the  electkmt  of  repretentatlTee,  and  for  prercntfaig 
fraada  therrfn. 

7.  The  dhndt  ooorH  have  JoriedlctSoD  of  fndktiiieDti  mder  theie  lawi ,  and  a 

MDtenoe  hi  puaiiaiiee  «f  a  Terdiet  of  oondenmatioii  li  Uwf  qI  canee  of  fan- 
prieonment,  from  whieh  thb  court  haa  no  power  to  velleTe  on  Ao&au  etrpm. 
8l  In  makfaig  regnUtiont  for  the  election  of  repretentatlTefl,  H  !•  not  necettaiy 
that  Congretf  thonld  aasnme  entire  and  eschniTe  control  thered  By 
▼irtne  of  that  davae  of  the  Ccntitntion  whUh  dedaree  that  *  the  thnce, 
placet,  and  manner  of  holdhig  eleetiona  fotf  eenatora  and  repreaentativei 
phall  be  preeeribed  hi  each  Sutebj  the  legiahttore  thereof;  hnt  the  Con- 
greie  may  at  aiqr  tfane  bj  law  make  or  alter  ench  regnlattoni ,  except  aa  to 
the  place  of  chooaing  aenatora,"  Congreaa  haa  a  aiqiiertrlaory  power  otw 
the  anbject,  and  maf  either  make  entirely  new  regQlatk»a»  or  add  to,  alter, 
or  modify  the  r^gnlationa  made  by  the  State. 

8.  In  the  ezeroiae  of  anch  aaperriaoiy  power,  Oongreaa  may  hnpoae  new  dvtiee 

OB  the  oAoera  of  election,  or  additional  penaltJea  for  braach  of  dnly,  cr 
for  the  perpetratioB  of  frand ;  or  proride  for  tiie  attendance  of  oAcera 
to  prerent  fhinda  and  aee  that  the  elccticoa  are  legally  and  fair^  oon- 
dncted* 
l<k  The  ezerdae  of  anch  power  can  properly  canee  no  oollialon  of  r^gnlatlona 
or  Jniadictiont  becaoae  the  anUwrity  of  Congraea  o?er  the  aabjcct  ia  para- 
monnt,  and  any  r^gnlationa  it  may  make  necceaaiUy  anperaede  faMonaiatent 
regnlationa  of  tiie  State.  Thia  ia  inToWed  In  the  power  to  ''make  or 
alter.** 

11.  Ttoe  ia  nothing  hi  the  lelatloB  of  the  State  and  the  nathmal  aorereightiee 

to  pradnde  the  cb-operatSdn  of  both  in  the  matter  of  dectiona  of  rapra^entar 
tirea.  If  both  were  eqnal  In  antliority  over  the  anbjeet,  coHiaiona  of  Jnrla- 
dictSoB  might  enane ;  bnt  the  anthority  of  the  nattanal  gorenunent  bcfaig 
paiamooBt,  colUflona  can  only  .occur  from  nnf oonded  Jealooay  all  enoh 
authority. 

12.  The  proTiaioo  which  antborlaea  the  deputy  marihala  to  keep  the  peace  at 

the  decthma  la  not  unoonatltwtionaL  The  national  goremment  haa  the 
right  to  uae  phydcal  force  In  any  part  of  the  United  Statea  to  compd 
obedleBce  to  Ita  lawa,  and  to  cany  into  execntion  the  powen  oonfaivad 
vpcB  It  by  the  ConatltutioB. 

18.  The  concurrent  Juriadlctlon  of  the  national  goremmcBt  with  thet.of  the 
Statce,  whidi  It  hae  in  the  exerdee  of  Ita  powera  of  aoverdgnty  in  erciy 
part  of  the  United  Statea,  ia  dlaUnct  from  that  exdndTO  JnriadietloB  which 
it  haa  by  the  Conatitution  hi  the  Diatrtet  of  CdnmUa,  and  hi  thoae  plaoea 
acquired  forihiB  erection  of  forta,  magasinee,  anenala,  dc 

14.  The  proTiahma  adopted  for  oompdUng  the  State  oflcara  of  election  to  ob- 
aerre  tiie  State  lawa  r^gulatlag  dectlona  of  repraaentatjyea,  not  altered  1^ 
OoBgraaa,  are  within  the  auperfiaory  powera  of  Congraea  orer  ench  deo- 
tlcna.  The  dutlea  te  be  performed  |n  thia  bdialf  are  owed  te  the  United 
Statea  aa  well  aa  te  the  State;  and  thdr  Tidatlon  la  an  offance  againat  the 
United  Statea  wUch  Congreaa  may  riglitfulty  inhibit  and  pvniah.  Thia 
naeeaaarHy  foUowa  from  the  ^Uxect  iptefeat  which  the  ■ational  goverament 
haa  In  the  due  election  of  Ita  rapreeentetlvee  and  from  the  power  which  the 
Conatitation  glToe  to  Congraea  over  tUa  partleular  rnbjeel. 
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U.  fViifrtii  had  pow«r  ^  tiM  OoottltntioD  to  rmt  in  the  diealt  eiwrii  tte 
•ppointoMtttflf  wiptrTlioitflf  dttioB.  H  to  •«priiijy  dectoitd  tfutt  **  CoD' 
gKfli  nay  ligr  Uw  vial  tha  appataHmaBi  of  nich  lafirior  oaeai%  at  Ibqf 
tliiiik  propar,  in  ilia  Fkwldanl  alona,  in  ilia  oonrtt  of  Uw»  ar  in  Iha  liaada 
of  daparUnants.''  WhOat,  at  a  qneation  of  proprlatj^  tha  appointmani  of 
oflcen  wboaa  dntlaa  appartain  to  ona  dapaitment  ongbt  nol  to  ba  lodfad  in 
anoUiar,  tlia  matttr  ia  nafftrthclati  laft  to  tha  diaevalion  of  Congraii. 

Pbtitiok  for  writ  of  hahea$  wrpu$. 

The  faott  are  stated  in  tbo  opinion  of  the  ooort 

iff.  BradUjf  T.  JbAfuon  for  the  petitioiien. 
The  AUameif'O'eneralj  cmtra. 

Ms.  Justice  Bradlst  deliTored  the  opinion  of  the  ooort. 

The  petitioners  in  this  case,  Albert  Siebold,  Walter  Taoker, 
Martin  C.  Bams,  Lewis  Coleman,  and  Henry  Bowers,  were 
judges  of  election  at  different  voting  precincts  in  the  city  of 
Baltimore,  at  the  election  held  in  that  city,  and  in  the  State  of 
Maryland,  on  the  fifth  day  of  November,  1878,  at  which  repre* 
sentatives  to  the  Forty-sixth  Congress  were  voted  for. 

At  the  November  Term  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryhmd,  an  indictment  against  each 
of  the  petitioners  was  found  in  said  court,  for  offences  alleged 
to  have  been  committed  by  them  respectively  at  their  respeo* 
tive  precincts  whilst  being  sndi  judges  of  election ;  upon  which 
indictments  they  were  severally  tried,  convicted,  and  sentenced 
by  said  court  to  fine  and  imprisonment.  They  now  apply  to 
this  court  for  a  writ  of  habea$ ,  earpui  to  be  relieved  from 
imprisonment. 

Before  making  this  application,  each  petitioner,  in4he  montn 
of  September  last,  presented  a  separate  petition  to  the  Chief 
Justice  of  this  court  (within  whose  circuit  Baltimore  is  situated), 
at  Lynn,  in  the  State  of  Connecticut,  where  he  then  was,  pray- 
ing for  a  like  habea»  wrpu$  to  be  relieved  from  the  same  impris- 
onment*. The  Chief  Justice  thereupon  made  an  order  that  the 
said  marshal  and  warden  should  show  cause,  before  him,  on  the 
second  Tuesday  of  October,  in  the  city  of  Washington,  why 
such  writs  should  not  issue.  That  being  the  first  day  of  the 
present  term  bf  this  court,  at  the  instance  of  the  Chief  Justice 
the  present  application  was  made  to  the  court  by  a  new  petition 
addressed  thereto,  and  the  petitions  and  papers  which  had  been 
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presented  to  the  Chief  Justice  were  by  consent  made  a  part  of 
the  case.  The  records  of  the  several  indictments  and  proceed* 
ings  thereon  were  annexed  to  the  respectiTe  original  petitions, 
and  are  before  as.  These  indictments  were  framed  partly 
onder  sect.  5615  and  partly  under  sect.  5522  of  the  Bevised 
Statutes  of  the  United  States;  and  the  principal  qaestione 
raised  by  the  application  are,  whether  those  sections,  and  certain 
sections  of  the  title  of  the  Revised  Statutes  relating  to  the 
elective  franchise,  which  they  are  intended  to  enforce,  are 
within  the  ooitiititational  power  of  Congress  to  enact.  If  they 
are  not,  then  it  is  contended  that  the  Circuit  Court  has  no  juria- 
diction  of  the  cases,  and  that  the  convictions  and  sentences  of 
imprisonment  of  the  several  petitioners  wero  illegal  and  void. 

The  jurisdiction  of  this  court  to  hear  the  case  is  the  first 
point  to  be  examined.  The  question  b  whether  a  party  impris- 
oned  under  a  sentence  of  a  United  States  court,  upon  conviction 
of  a  crime  created  by  and  incUctable  under  an  unconstitational 
act  of  Congress,  may  be  discharged  from  iibprisonment  by  this 
court  on  habeoi  wrpu$y  although  it  has  no  appellate  jurisdiction 
by  writ  of  error  over  the  judgment.  It  is  objected  that  the 
case  is  one  of  original  and  not  appellate  jurisdictioii,  and^ 
iherefore,  not  within  the  jurisdiction  of  this  court.  But  we 
are  clearly  of  opinion  that  it  is  appellate  in  its  character.  It 
requires  us  to  revise  the  act  of  the  Circuit  Court  in  making 
the  warrants  of  commitment  upon  the  convictions  referred  to. 
This,  according  to  all  the  decisions,  is  an  exercise  of  appellate 
power.  Ez  parte  Bwrfwrd^  8  Cranch,  448 ;  Ex  pofU  JBottnum 
and  SwartotU,  4  id.  100, 101 ;  ExparU  Yerger^  8  Wall.  98., 

That  this  court  is  authorised  to  exercise  appellate  jurisdiction 
by  habeoi  carpui  directiy  is  a  position  sustained  by  abundant 
authority.  It  has  general  power  to  issue  the  writ,  subject  to 
the  constitutional  limitations  of  its  jurisdiction,  which  are,  that 
it  can  only  exerdse  original  jurisdiction  in  cases  affecting  am- 
bassadors, public  ministers  and  consuls,  and  cases  in  which  a 
State  is  a  party;  but  has  appellate  jurisdiction  in  all  other 
cases  of  Federal  cognisance,  ^*  with  each  exceptions  and  under 
such  regulations  as  Oongress  shall  make.*'  Having  this  general 
power  to  issue  the  writ,  the  court  may  issue  it  in'  the  exercise 
ef  original  jurisdiction  where  it  has  original  jurisdiction ;  ana 
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my  iamie  it  in  the  eserciae  of  appellate  jurisdiction  where  it 
has  such  joriBdiotion,  which  is  in  all  cases  not  prohibited  hj 
law  except  those  in  which  it  has  original  jurisdiction  only.  A 
parte  BoUman  and  Swarttpout^  $upra  ;  Ex  parU  Watkin$i  8  Pet. 
202 ;  7  id.  668;  JSx  parU  WelU,  18  How.  807,  828;  ANmum 
V.  Booth.  21  id.  606 ;  HxparU  Yerger.  8  WalL  86. 

There  are  other  limitations  of  the  jurisdiction,  however, 
arising  trom  the  nature  and  objects  of  the  writ  itself,  as 
defined  by  the  common  law,  from  which  its  name  and  inci- 
dents are  derived.  It  cannot  be  used  as  a  mere  writ  of 
error.  Mere  error  in  the  judgment  or  proceedings,  under  ^ 
and  by  v*2*tue  of  which  a  party  is  imprisoned,  constitutes  no 
ground  for  the  issue  of  the  writ.  Hence,  upon  a  return  to 
a  haieao  eorptu.  that  the  prisoner  is  detained  under  a  con- 
viction and  sentence  by  a  court  having  jurisdiction  of  the 
cause,  the  general  rule  is,  that  he  will  be  instantiy  remanded. 
No  inquiry  wi!!  be  instituted  into  the  rqplarity  of  the  pro- 
ceedings, unless,  perhaps,  where  the  court  has  cognizance  by 
writ  of  error  or  appeal  to  review  the  judgment.  In  such  a 
case,  if  the  error  be  apparent  and  the  imprisonment'  unjust,  the 
appellate  court  may,  perhaps*  in  its  discretion,  give  immediate 
relief  on  habea$  eorpui.  and  thus  save  the  party  tlie  delay 
and  expense  of  a  writ  of  en:or.  Bac.  Abr.,  Hab.  Corp.,  B.  18j 
BetheFi  Ca$e^  Salk.  848 ;  6  Mod.  19.  But  the  general  role  is, 
that  a  conviction  and  sentence  by  a  court  of  competent  juris- 
diction is  lawful  cause  of  imprisonment,  and  no  relief  can  be 
given  by  habooi  eorpu$. 

The  only  ground  on  which  this  court,  or  any  coukt,  without 
some  special  statute  authorizing  it,  will  give  relief  on  Aofteot 
eorpu9  to  a. prisoner  under  conviction  and  sentence  of  another 
court  is  the  want  of  jurisdiction  in  such  court  over  the  person  or 
the  cause,  or  some  other  matter  rendering  its  proceedings  void. 

This  distinction  between  an  erroneous  judgment  and  one  tiiat 
is  illegal  or  void  is  well  illustrated  by  the  two  cases  of  JEx  parte 
Lange  (18  Wall.  168)  and  Hx  parte  Parke,  98  U.  S.  18.  In  the 
former  case,  we  held  that  the  judgment  wad  void,  and  releasfni 
the  petitioner  accordingly;  in  the  latter,  we  held  that  tLo 
judgment,  whether  erroneous  or  not,  was  not  void,  because  the 
court  had  jurisdiction  of  the  cause ;  and  we  refused  to  interfere. 
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Chief  Justice  Abbot,  in  Bex  t.  J^utdii  (1  Ea^t,  806),  Ndd : 
**  It  is  a  general  rale  that,  where  a  person  has  been  committed 
under  the  judgment  of  another  oooit  of  competent  criminal 
jnrisdiiition,  this  court  [the  Eing^s  Bench]  cannot  review  the 
sentence  upon  a  return  to  a  hahea$  eorpui.  In  such  casesi  this 
court  is  not  a  court  of.  appeaL** 

It  is  stated,  howevef  ,  in  Bacon's  Abriogment,  probably  in  the 
wpfds  of  Chief  Baron.  Gilbert,  that,  >*  if  the  commitment  be 
against  law,  as  being  made  by  ope  who  had  no  jurisdiction  of 
the  cause,  or  for  a  matter  for  which  by  law  no  man  ought  to  be 
punished,  the  court  are  to  discharge.''  Bac.  Abr.,  Hab.  Corp.,. 
B.  10.  The  latter  part  of  this  rule,  when  applied  to  imprison- 
ment under  conviction  and  sentence,  is  ccmfined.  to  cases  of 
dear  and  manifest  want  of  criminality  in  the  matter  charged, 
such  as  in  effect  to  render  the  proceedings  void.  The  author- 
ity usually  cited  under  this  head  is  Bu%heT$  Ca$e^  decided  in 
1670.  There,  twelve  jurymen  had  been  convicted  in  the  oyer 
and  terminer  for  rendering  a  verdict  (against  the  charge  of  the 
court)  acquitting  William  Penn  and  others,  who  were  charged 
with  meeting  in  conventicle.  Being  imprisoned  for  refusing  to 
pay  their  fines,  they  applied  to  the  Court  of  Common  Pleiis 
for  a  hah0ai  carpu$;  and  though  the  court,  having  no  jurisdic- 
tion in  criminal  matters,  hesitated  to  grant  the  writ,  yet,  hav- 
ing granted  it,  they  discharged  the  prisoners,  on  the. ground 
that  their  conviction  was  void,  inasmuch  as  jurymen  cannot 
be  indicted  for  rendering  any  verdict  they  choose.  The  opin- 
ion of  Chief  Justice  Vaughan  in  the  case  has  rarely  been 
excelled  for  judicial  eloquence.  T.  Jones,  IS ;  8.  C.  Vaughan, 
185 ;  s.  0.  6  Howell's  State  Trials,  999. 

Without  attempting  to  decide  how  far  this  case  may  be  re- 
garded as  law  for  the  guidance  of  this  court,  we  are  clearly  of 
opinion  that  the  question  raised  in  the  cases  before  us  is  proper 
for  considerJEition  on  habea$  carpta.  The  validity  of  the  judg- 
ments is  assailed  on  the  ground  that  the  acts  of  Congress 
under  whiph  the  indictments  were  found  are  unconstitutional. 
If  this  position  is  well  taken,  it  affects  the  foundation  of  the 
whole  proceedings.  An  unconstitutional  law  is  void,  and  is  as 
no  law.  An  offence  created  by  it  is  not  a  crime.  A  convic- 
tion under  it  is  not  merely  erroneous,  but  is  illegal  and  void, 
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and  cannot  be  a  legal  canae  of  impriaonment.  Itis  tnie,  itjio 
writ  of  error  liea,  iihe  judgment  may.  be  final,  in  the  sense  that 
there  may  be  no  means  of  reversing  it  But  personal  liberty  is 
of  so  great  moment  in.  the  eye  of  the  law  that  the  judgment 
of  an  inferior  court  affecting  it  is  not  deemed  so  conclusive  but 
that,  as  we  have  seen,  the  question  of  the  court's  authority  to 
try  and  impriscm  the  party  may  be  reviewed  on  habtat  carpm 
by  a  superior  court  or  judge  having  authority  to  award  the 
writ.  We  are  satisfiedthttt  the  present:  is  one  of  the  cases  in 
which  this  court  is ;  auAodzed  .to  take  such  jurisdiction.  We 
think  so,  becausci  if  the  laws  are  nnconstitntional  and  void,  the 
Circuit  Court  acquired  no  jurisdiction  of  the  causes.  Its 
authority  to  indict  and  try  tiie  Twtitioners  arose  solely  upon 
these  laws. . 

We  proceed,  therefore,  to  cdcamine  the  cases  on  their  merits. 

The  indictments  commence  with  an  introductory  statement 
that,  on  the  6th  of  November,  1878,  at  the  Fourth  [or  other] 
Congressional  District  of  the  State  of  Maryland,  a  lawful  elec- 
tion was  held,  whereat  a  representative  for  that  congressional 
district  in  the  Forty-sixth  Congress  of  the  United  States  was 
voted  for ;  that  a  certain  person  [naming  him]  was  then  and 
there  a  supervisor  of  election  of  the  United  States,  duly  ap« 
pointed  by  the  Circuit  Court  aforesaid,  pursuant  to  sect.  2012 
of  the  Revised  Statutes,  for  the  third  [or  other]  voting  pre- 
cinct of  the  fifteenth  [or  other]  ward  of  the  city  of  Baltimore, 
in  the  said  congressicMial  district,  for  and  in  respect  of  the  elec- 
tion aforesaid,  thereat ;  that  a  certain  person  [naming  him]  was 
then  and  there  a  special  deputy  marshal  of  the  United  States, 
duly  appointed  by  the  United  States  marshal  for  the  Maryland 
district,  pursuant  to  sect.  2021  of  the  Revised  Statutes,  and 
assigned  for  such  duty  as  is  prorided  by  that  and  the  following 
section,  to  the  said  precinct  of  said  ward  of  said  city,  at  the 
congressional  election  aforesaid,  thereat.  Then  come  the 
various  counts. 

The  petitioner.  Bowers,  was  convicted  on  the  second  count  pf 
the  indictment  against  him,  which  was  as  follows :  — 

*^  That  the  said  Henry  Bowers,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  the  said  voting  precinct  within  the  dis« 
trict  aforesaid,  unlawfully  did  obstruct,  hinder,  and,  by  the  use 
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of  his  power  and  auihori^  88  anoh  jadge  88  aforaaaid  (wbioh 
judge  be  then  and  there  waa),  interfere  with  and  prevent  the 
Mtdd  $upervUar  af  eZMfiofi  in  the  pexformanoe  of  a  certain  datjr 
in  reapeot  to  said  eleotion  required  of  him,  and  which  he  waa 
Aen  and  there  anthorized  to  perform  by  the  law  of  the  United 
States,  in  sneh  oaae  made  and  provided,  to  wit,  that  of  person- 
ally inspeeting  and  somtinising,  at  the  beginning  of  said  day  of 
eleotion,  and  of  the  said  election,  the  manner  in  which  the  vot- 
ing was  done  at  the  said  poll  of  election,  by  examining  and 
seeing  whether  the  ballot  flrat  voted  at  said^poll  of  election  was 
pot  and  placed  in  a  ballot-box  containing  no  ballots  whatever^ 
contrary  to  sect.  6622  of  sud  statates,  and  against  the  peace, 
government,  and  dignity  of  the  United  States.** 

Tucker,  who  was  indicted  jointly  with  one  Gade,  was  con* 
victed  upon  the  second  and  fifth  counts  of  the  indictment 
against  them,  which  were  as  follows :  — 

«« (2d.)  That  the  said  Justus  J.  Oude  and  the  said  Walter 
Tucker  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  the 
said  voting  precinct  of  said  ward  of  said  city,  unlawfully  and  by 
exercise  of  their  power  and  authority  as  such  judges  as  afore- 
said, did  prevent  and  hinder  the  free  attendance  and  presence 
of  the  said  James  N.  Schofield  (who  was  tA^n  and  there  eueh 
deputy  marehal  as  aforesaid,  in  the  due  executiofi  oi  his  said 
office),  at  the  poll  of  said  election  of  and  for  the  said  voting 
precinct,  and  the  fall  and  free  access  of  the  same  deputy  mar- 
shal  to  the  same  poll  of  election,  contrary  to  the  said*  last- 
mentioned  section  of  said  statutes  (sect.  6622),  and  against 
the  peace,  government,  and  dignity  of  the  United  States. 

^  (5th.)  That  the  said  Justus  J.  Oude  and  the  said  Waltei 
Tucker,  on  the  day  and  year  aforesaid,  at  the  precinct  aforesaid, 
within  the  district  aforesaid  (they  being  then  and  there  such  offi- 
cers of  said  election  as  aforesaid),  knowingly  and  unlawfuUy  at 
the  said  election  did  a  certain  act,  not  then  and  there  authorized 
by  any  law  of  the  State  of  Maryland,  and  not  authorized  then 
and  there  by  any  law  of  the  United  States,  by  then  and  there 
fraudttlendy  and  clandestinely  putting  and  placing  in  the  ballot- 
bo<  of  the  said  precinct  twenty  (and  more)  ballots  (within  the 
intent  and  meaning  of  sect  6614  of  said  statutes),  which  had 
not  been  voted  at  said  election  in  said  precinct  before  the  bat 
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lots,  then  and  iiheTe  lawf oDy  depodted  in  tlie  tame  lMd]oi4M»c, 
bad  been  ccmnted,  with  intent  thereby  to  affect  said  eleetioo 
and  the  result  thereof,  contrary  to  sect  6515  of  said  statntes, 
and  against  the  peace,  gOTcmment,  and  dignity  of  the  United 
States.*"^ 

.  This  charge,  it  will  be  obserred,  is  for  the  offence  commonly 
known  as  ^  stuffing  the  ballot-box.'* 

The  counts  on  which  the  petitioners,  Bums  and  Coleman, 
were  convicted  were  similar  to  those  aboye  specified.  Bums 
was  charged  with  refusing  to  allow  the  supernsor  of  elections 
to  inspect  the  ballot-box,  or  even  to  enter  the  room  where  the 
polls  were  held,  and  with  yidently  resisting  the  deputy  mai^ 
sfaal  who  attempted  to  arrest  him,  as  required  by  sect.  S02S 
of  the  Revised  Statutes.  The  charges  against  Coleman  were 
similar  to  those  against  Bums,  with  the  addition  of  a  charge 
for  stuffing  the  ballotbox.  Siebold  was  only  convicted  on  one 
count  of  the  indictment  agunst  him,  which  was  likewise  a 
charge  of  stuffing  the  ballot-box. 

The  sections  of  the  law  on  which  these  indictments  are 
founded,  and  the  validity  of  which  is  sought  to  be  impeached 
for  unconstitutionidity,  are  summed  up  by  the  counsel  of  the 
petitioners  in  their  brief  as  follows  (omitting  the  comments 
thereon) :  — 

The  counsel  say :  — 

^  These  cases  involve  the  question  of  the  constitutionality  of 
certain  sections  of  title  xxvi.  of  the  Bevised  Statutes,  entitled 
« The  Elective  Franchise.' 

''  SsoT.  2011.  The  judge  of  the  Circuit  Court  of  the  United 
States,  wherein  any  citj  or  town  having  upwards  of  twenty 
thousand  inhabitants  is  situated,  upon  being  informed  by  two 
citixens  thereof,  prior  to  any  registration  of  voters  for,  or  any 
election  at  which  a  representative  or  delegate  in  Congress  is  to 
be  voted  for,  that  it  is  their  desire  to  have  9ueh  regUtratiim  w 
election  guarded  and  eeruthmed^  shall  open  the  Circuit  Court 
at  the  most  convenient  point  in  the  circuit. 

**  Sbct.  2012.  The  judge  shall  appoint  two  supervisors  of 
election  for  every  election  district  in  such  city  or  town. 

^  Sect.  2016.  The  supervisors  are  authorized  and  required 
to  attend  all  times  and  places  fixed  for  registration  of  voters 
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to  ohallenge  such  as  thej  deem  proper;  to  oauae  such  namet 
to  be  registered  as  they  may  think  proper  to  be  so  marked;  to 
inspect  and  somtiBize  saoh  register  of  Toters;  and  for  pu^ 
poses  of  identification  to  affix  their  signatores  to  each  page  of 
the  original  list. 

^SsOT.  2017.  The  snperrisors  are  reqnired  to  attend  the 
times  and  places  for  holding  elections  of  representatiYcs  or 
delegates  in  Congress,  and  of  counting  the  TOtes  cast;  to  chal- 
lenge any  TOte  the  l^ality  of  which  they  may  doabt ;  to  be 
present  continnally  irhere  the  ballot-boxes  are  kept,  nntil  eyery 
Tote  cast  has  been  counted,  and  the  proper  returns  made, 
required  under  any  law  of  the  United  States,  or  any  State, 
territorial,  or  municipal  law;  and  to  personally  inspect  and 
scrutinise  at  any  and  all  times,  on  the  day  of  election,  the 
manner  in  which  the  poll-books,  registry  lists,  and  tallies  am 
kept ;  whether  the  same  are  required  by  any  law  of  the  United 
States,  or  any  State,  territorial,  or  municipal  laws. 

^*  Sect.  2021.  requires  the  marshal,  whenever  any  electi<m 
at  which  representatives  or  delegates  in  Congress  are  to  be 
chosen,  upon  application  by  two  citixens  in  cities  or  towns  of 
more  than  twenty  thousand  inhabitatits,  to  appoint  special 
deputy  marshals,  whose  duty  it  shall  be  to  aid  and  assist  the 
supervisors  in  the  discharge  of  their  duties,  and  attend  with 
them  at  all  registrations  of  voters  or  election  at  which  repre- 
sentatives to  Congress  may  be  voted  for. 

**  Sbot.  2022.  requires  the  marshal,  and  his  general  and 
special  deputies,  to  keep  the  peace  and  protect  the  supervisors 
in  the  discharge  of  their  duties ;  preserve  order  at  such  place 
of  registration  and  at  such  polls;  prevent  fraudulent  regis- 
tration and  voting,  or  fraudulent  conduct  on  the  part  of  any 
officer  of  election,  and  immediately  to  arrest  any  person  who 
commits,  or  attempts  to  commit,  any  of  the  offences  prohibited 
herein,  or  any  offence  against  the  laws  of  the  United  States.'' 

The  counsel  then  refer  to  and  summarize  sects.  5514,  5515, 
and  5522  of  the  Revised  Statutes.  Sect.  5514  merely  relates 
to  a  question  of  evidence,  and  need  not  be  copied.  Sects. 
5615  and  5522,  being  those  upon  which  the  indictments  are 
directiy  framed,  are  proper  to  be  set  out  in  full.  They  are 
as  follows :  — - 


■Sb 
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^  SaoT.  6616.  ETery  offloer  of  sn  election  at  whioh  any  repre- 
sentative or  delegate  In  Congreas  it  voted  for,  whether  snch  officer 
of  election  be  appointed  or  created  by  or  under  any  law  or  author- 
ity of  the  United  States,  or  by  or  under  any  State,  territorial, 
district,-  or  municipal  law  or  anthority,  who  neglects  or  refoses  to 
perform  any  duty  in  regard  to  snch  elecdon  required  of  him  by 
any  law  of  the  United  States,  or  of  any  State  or  Territory  thereof; 
or  who  violates  any  dnty  so  imposed ;  or  who  knowingly  does  anj 
acts  thereby  nnanthorised,  with  intent  to*  aflbct  any  snch  electiont 
or  the  result  thereof;  or  who  fraudulently  makes  any  Mse  certifi- 
cate of  the  result  of  such  election  in  regard  to  snch  representative 
or  delegate ;  or  who  withholds,  conceals,  or  destroys  any  certificate 
of  record  so  required  by  law  respecting  the  election  of  any  such 
representative  or  delegate  ^  or  who  neglects  or  refbses  to  make  and 
return  such  certificate  as  required  by  law ;  or  who  aids,  counselSi 
procures,  or  advises  any  voter,  person,  or  officer  to  do  any  act  by 
this  or  any  of  the  preceding  sections  made  a  crime,  or  to  omit  to 
do  any  daty  the  omission  of  which  is  by  this  or  any  of  such  sections 
made  a  crime,  or  attempts  to  do  so,  shall  be  punished  as.  prescribed 
in  sect.  6511." 

^  SxcT.  6622.  Every  person,  whether  with  or  without  any  au- 
thority, power,  or  process,  or  pretended  authority,  power,  or  pro- 
cess, of  any  State,  Territory,  or  municipality,  who  obstructs, 
hinders,  assaults,  or  by  bribes,  solicitation,  or  otherwise,  interferes 
with  or  prevents  the  supervisors  of  election,  or  either  of  them,  or. 
the  marshal  or  his  general  or  special  deputies,  or  either  of  them,  in 
the  performance  of  any  dnty  required  of  them,  or  either  of  them, 
or  which  he  or  they,  or  either  of  them,  may  be  authorized  to 
perform  by  any  law  of  the  United  States,  in  the  execution  of  pro- 
cess or  otherwise,  or  who,  by  any  of  the  means  before  mentioned, 
hinders  or  prevents  the  free  attendance  and  presence  at  such  places 
of  registration,  or  at  such  polls  of  election,  or  lull  and  free  access 
and  egress  to  and  from-  any  such  place  of  registration  or  poll  of 
election,  or  in  going  to  and  from  any  such  place  of  registration  or 
poll  of  election,  or  to  and  from  any  room  where  any  suck  registration 
or  election  or  canvass  of  votes,  or  of  making  any  returns  or  certifi- 
cates  thereof,  may  be  had,  or  who  molests,  interferes  with,  removes, 
or  fgects  from  any  such  place  of  registration  or  poll  of  election,  or 
of  canvassing  votes  cast  thereat,  or  of  making  returns  or  certificates 
thereof  any  supervisor  of  election,  the  marshal,  or  his  general  <Mr 
special  deputies,  or  either  of  them ;  or  who  threatens,  or  attempts, 
or  offers  so  to  do,  or  refuses  or  neglects  to  aid  and  assbt  any  super- 
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yriaot  of  «l6elkMi»  or  the  manhal  or  hit  gonenl  or  spocial  depatiM, 
or  dther  of  them,  in  the  performance  of  hie  or  thdr  dntiee,  when 
required  by  him  or  them,  or  either  of  them,  to  giro  aeoh  aid  and 
aMistanoe,  shall  be  liable  to  inatant  arreat  without  prooeaa,  and 
■hall  be  pnniahed  by  imprisonment  not  more  than  two  yearsi  or  by 
a  fine  of  not  mors  than  $8,000,  or  by  both  sndh  fine  and  impriaon- 
ment,  and  shall  pay  the  cost  of  the  proaeontion.** 

These  portions  of  the  Berised  Statatea  are  taken  from  the 
act  commonly  known  as  the  Enforcement  Act,  approyed  May 
.81, 1870,  and  entitled  **  An  Act  to  enforce  the  right  of  citizens 
of  the  United  States  to  yote  in  the  sereral  States  of  this  nnion^ 
and  for  other  porposes;'*  and  from  the  supplement  of  that 
act,  approTcd  Feb.  28,  1871.  They  relate  to  eleetionB  of 
members  of  the  Hoose  of  Bepresentatives,  and  were  an  asser- 
tion,  on  the  part  of  Congress,  ot  a  power  to  pass  laws  for 
regulating  and  superintending  said  elections,  and  for  securing 
the  purity  thereof,  and  the  rights  of  citizens  to  Tote  thereat 
peaceably  and  without  molestation.  It  must  be  conceded  to 
be  a  most  important  power,  and  of  a  fundamental  character. 
In  the  light  of  recent  history,  and  of  the  violence,  fraud,  cor^ 
riiption,  and  irregulariiy  which  have  frequentiy  prevailed  at 
auch  elections,  it  may  easily  be  conceived  that  the  ezerticm  of 
the  power,  if  it  exists,  may  be  necessary  to  the  stability  of  our 
frame  of  government 

The  counsel  for  the  petitioners,  however,  do  not  deny  that 
Congress  may,  if  it  chooses,  assume  the  entire  regulation  of  the 
elections  of  representatives ;  but  they  contend  that  it  has  no 
constitutional  power  to  make  partial  regulations  intended  to 
be  carried  out  in  conjuncti<m  with  regulations  made  by  the 
States. 

The  general  positions  contended  for  by  the  counsel  of  the 
petitioners  are  thus  stated  in  their  brief :  — 

^  We  shall  attempt  to  establish  these  propositions :  — - 

^1.  That  the  power  to  make  regulations  as  to  the  times, 
places,  and  manner  of  holding  elections  for  representatives  in 
Ccmgress,  granted  to  Congress  by  the  Constitution,  is  an  exclu- 
sive power  when  exercised  by  Congress. 

**  2.  That  this  power,  when  so  exercised,  being  exclusive  of 
all  interference  therein  by  the  States,  must  be  so  exercised  as 
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not  to  inteilera  witih  ix  oome  in  eoDision  wtth  ngulatiQnf 
pwentedin  that  behalf  by  the  States,  unleas  it  proTides  for 
the  complete  control  OTcr  the  whole  sabject  over  which  it  k 


«*8.  That  when  pot  in  operation  hjGongieiB  it  ouiat  take  the 
place  of  all  State  Tegalati<m8  oi  the  anbjeet  regolated,  which 
mbject  must  be  entirely  and  complety  controlled  and  prorided 
for  by  Congress/* 

We  are  nnable  to  see  why  it  neceesarfly  foUows  that,  if  Con> 
gress  makes  any  regulations  on  the  subject,  it>  must  assume 
exdusi've  control  of  the  whoU  subject  The  Constitution  does 
not  say  so. 

The  clause  of  the  Constitution  under  which  the  power  of 
Congress,  as  well  as  that  of  the  State  legislatures,  to  reflate 
the  election  of  senators  and  representatiYes  arises,  is  as  fol- 
lows: **  The  times,  places,  and  manner  of  holding  elections  for 
senators  and  representatives  shall  be  prescribed  in  ■  each  State 
by  the  legislature  thereof ;  but  the  Congress  may  at  any  time, 
by  law,  make  or  alter  such  regulations,  except  as  to  the  place 
of  choosing  Senators." 

It  seems  to  us  that  the  natural  sense  of  these  words  is  the 
contrary  of  that  assumed  by  the  counsel  of  the  petitioners. 
After  &8t  authorising  the  States  to  prescribe  the  regulationa, 
it  is  added,  *<  The  Congress  may  at  anjf  time^  by  law,  mak$  mr 
alter  such  regulations.*'  ^Make  or  alter :  "  What  is  the  plain 
meaning  of  these  words  ?  If  not  under  the  prepossession  ol 
some  abstract  theory  of  the  relations  between  the  State  and 
national  goTemments,  we  should  not  have  any  difficulty  in 
understanding  them.  There  is  no  declaration  that  the  regula- 
tions shall  be  made  either  wholly  by  the  State  legislatures  or 
wholly  by  Congress.  If  Congress  does  not  interfere,  of  course 
they  may  be  made  wholly  by  the  State ;  but  if  it  chooses  to 
interfere,  there  Is  nothing  in  the  words  to  prevent  its  doing  so, 
either  wholly  or  partially.  On  the  contrary,  their  necessary 
implication  is  that  it  may  do  either.  It  may  either  make  the 
regulations,  or  it  may  alter  them.  If  it  only  alters,  leaving,  as 
manifest  convenience  requires,  the  general  organizataon  of  the 
polls  to  the  State,  there  results  a  necessary  c<K>peration  of 
the  two  governments  in  regulating  the  subject.    But  no  repug- 
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nanoe  in  the  lystem  of  ragulatioiis  oan  ariie  tlieiioe^  fov  tbe 
poww  of  CongreM  orer  tibe  sabject  is  pMranoimt.  ■  It  may  bo 
ezeidaed  as  and  wlion  Congress  soes  fit  to  oxeioise  it.  Whon 
exercised,  the  action  of  Congress,  so  far  as  it  extends  and 
conflicts  with  the  regolations  of  the  State,  nseswufly  super- 
sedes them.  .  This  is  implied  in  the  power  to  **make  or  dlUr.^ 

Snppoee  the  Gonstitittion  of  a  State  shoold  say,  ««The  fint 
legislatnre  elected  under  this  Constitution  .may  by  law  r^gn^ 
late  the.eleotion  of  members  of  the  two  Houses;  but  any  sub- 
sequent legislature  may  make  or  alter  such  regulations,**—^ 
could  not  a  subsequent  legislature  modify  the  regulations  made 
by  the  first  legislature  without  making  an  entirdy  new  .set  ? 
Would  it  be  obliged  to  go  over  the  whole  subject  anew? 
Manifestly  not :  it  could  alter  or  modify,  add  or  subtract,  in  its 
discretion.  The  greater  power,  of  making  wholly  new  regula- 
tions, would  include  the  lesser,  of  only  altering  or  modifying 
the  old.  The  new  law,  if  contrary  or  repugnant  to  the  old, 
would  so  &r,  and  so  far  only,  take  its  place.  If  consistent 
with  it,  both  would  stand.  The  objection,  so  often  repeated, 
that  such  an  application  of  congressional  regulations  to  those 
previously  made  by  a  State  would  produce  a  clashing  of  juris- 
dictions and  a  conflict  of  rules,  loses  sight  of  the  fact  that  the 
regulations  made  by  Congress  are  paramount  to  those  made  by 
the  State  legislature ;  and  if  they  conflict  therewith,  the  latter, 
so  far  as  the  conflict  extends,  ceases  to  be  operatiTe.  No 
clashing  can  possibly  arise.  There  is  not  the  slightest  difficulty 
in  a  harmonious  combination  into  one  system  of  the  regulations 
made  by  the  two  sovereignties,  any  more  than  there  is  in 
the  case  of  prior  and  subsequent  enactments  of  the  same  legis- 
lature. 

Congress  has  partially  regulated  the  subject  heretofore.  In 
1842,  it  passed  a  law  for  the  election  of  representatiTes  by 
separate  districts;  and,  subsequently,  other  *laws  flxing  the 
time  of  election,  and  directing  that  the  elections  shall  be  by 
ballot.  No  one  will  pretend,  at  least  at  the  present  day,  that 
these  laws  were  unconstitutional  because  they  only  partially 
covered  the  subject. 

The  peculiarity  of  the  case  consists  in  the  concurrent  author- 
ity <^  ^  two  sovereignties,  State  and  National,  over  the  same 
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tabjeot-matter.  This,  bowerer,  is  not  entirely  wiUioot  a 
parallel.  The  regolation  ol  foreign  and  intez^etate  oommeree 
is  eonferred  by  the-  Constitation  upon  Congress.  It  is  not 
expressly  taken  away  from  the  States.  Bat  -where  the  snl^eet- 
matter  is  one  ci  a  national  character,  or  one  that  requires  a 
uniform  ralci  it  has  been  held  that  the  power  of  Congress  is 
saLclosire.  On  the  contrary,  where  neither  of  these  dream- 
stances  exist,  it  has  been  held  that  State  r^nlations  are  not 
anconstitntional.'  In  the  absence  of  congressional  regnlation, 
which  woald  be  of  paramoont  aathority  when  adopted,  they 
are  valid  and  binding.  This  subject  was  largely  discassed  in 
the  case  of  Cboby  y.  Board  of  Wardem  qf  Port  of  PhUaddphia^ 
12  How.  299.  That  was  a  case  of  pilotage.  In  1789,  Con- 
gress had  passed  a  law  declaring  that  all  pilots  should  continue 
to  be  regalated  in  conformity  with  the  laws  of  the  States 
respectiYely  wherein  they  should  be.  Hence,  each  State  con- 
tinued to  administer  its  own  laws,  or  passed  new  laws  for  the 
regulation  of  jnlots  in  its  harbors.  PennsylTania  passed  the 
law  then  in  questi<m  in  1808.  Yet  the  Supreme  Court  held 
that  this  was  clearly  a  regulation  of  commerce ;  and  that  the 
State  laws  could  not  be  upheld  without  supposing  that,  m 
cases  like  that  of  pilotage,  not  requiring  a  national  and  uniform 
regulation,  the  power  of  the  States  to  make  regulations  of 
commerce,  in  the  absence  of  congressional  regnlation,  still 
remained.  The  court  held  that  the  power  did  so  remain,  sub- 
ject to  those  qualifications;  and  the  State  law  was  sustained 
under  that  view. 

Here,  then,  is  a  case  of  concurrent  authority  of  the  State 
and  national  goTemments,  in  which  that  of  the  latter  is  para- 
mount. In  1887,  Congress  interfered  with  the  State  regula- 
tions on  the  subject  of  pilotage,  so  far  as  to  authorise  the  pilots 
of  adjoining  States,  separated  only  by  nayigable  waters,  to  pilot 
ships  and  yessels  into  the  ports  of  either  State  located  on  such 
waters.  It  has  since  made  Tarious  regulations  respecting  pilots 
taking  charge  of  steam  yessels,  imposing  upon  tiiem  peculiar 
duties  and  requiring  of  them  peculiar  qualifications.  It  seems 
to  us  that  there  can  be  no  doubt  of  the  power  of  Congress  to 
impose  any  regulations  it  sees  fit  upon  pilots,  and  to  subject 
them  to  such  penalties  for  breach  of  duty  as  it  may  deem 
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cspedient.  The  States  c<xntmiie  in  the  eocerciae  of  the  power 
to  regulate  pilotage  sabjeet  to  the  paramooat  right  of  the 
national  gOTomment.  If  diaeatisfied  with  ocmgreeaional  inter«. 
ference,  should  such  interference  at  any  time  be  imposed,  any 
State  mighti  if  it  chose,  withdraw  its  regulations  altogether, 
and  leave  the  whole  subject  to  be  regulated  by  Congress.  But 
so  long  as  it  continues  its  pilotage  system,  it  must  acquiesce  in 
such  additional  regulations  as  Congress  may  see  fit  to  make. 

So  in  the  case  of  laws  for  regulating  the  elections  of  repre- 
sentatives to  Congress.  The  State  may  make  regulations  on 
the  subject ;  Congress  may  make  regulations  on  the  same  sub- 
ject, or  may  alter  or  add  to  those  already  made.  The  par*-, 
mount  character  of  those  made  by  Congress  has  the  effect  to 
supersede  those  made  by  the  State,  so  far  as  the  two  are  incon- 
sistent,  and  no  farther.  There  is  no  such  conflict  between 
them  as  to  prevent  their  forming  a  harmonious  system  perfectly 
capable  of  being  administered  and  carried  out  as  sudi. 

As  to  the  supposed  conflict  that  may  arise  between  the  offi- 
cers appointed  by  the  State  and  national  governments  for 
superintending  the  election,  no  more  insuperable  difficulty 
need  arise  than  in  the  application  of  the  regulations  adopted 
by  each  respectively.  The  regulations  of  Congress,  being 
constitutionally  paramount,  the  duties  imposed  thereby  upon 
the  officers  of  the  United  States,  so  far  as  they  have  respect 
to  the  same  matters,  must  necessarily  be  panunount  to  tiibse  to 
be  performed  by  the  officers  of  the  State.  If  both  cannot  be 
performed,  the  latter  are  pro  tanto  superseded  and  cease  to  be 
duties.  If  the  power  of  Congress  OTor  the  subject  is  super- 
visory and  paramount,  as  we  have  seen  it  to  be,  and  if  officers 
or  agents  are  created  for  carrying  out  its  regulations,  it  follows 
as  a  necessary  consequence  that  such  officers  and  agents  must 
have  the  requisite  authority  to  act  without  obstruction  or  inters 
ference  from  the  officers  of  the  State.  No  greater  subordina- 
tion, in  kind  or  d^pree,  exists  in  this  case  than  in  any  other. 
It  exists  to  the  same  extent  between  the  different  officers 
appointed  by  the  State,  when  the  State  alone,  regulates  the 
election.  One  officer  cannot  interfere  with  the  duties  of 
aneiher,  or  obstruct  or  hinder  him  in  the  performance  of  them. 
Where  there  is  a  disposition  to  act  harmoniously,  there  is  no 
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danger  of  distarbaaoe  between  those  -who  have  different  dntiee 
to  perform.  When  the  rightful  authority  of  the  general  gor- 
emment  is  onoe  oonceded  and  aoqaiesoed  in,  the  apprehended 
difficulties  will  disappear.  Let  a  spirit  of  national  as  well  as 
local  patriotism  once  preTail,  let  unfounded  jealousies  cease, 
and  we  shall  hear  no  more  about  the  impossibility  of  harmo* 
nious  action  between  the  national  and  State  goTemments  in  a 
matter  in  which  they  haye  a  mutual  interest. 

As  to  the  supposed  incompatibility  of  independent  sanctions 
and  punishments  imposed  by  the  two  gOTemments,  for  the 
enforcement  of  the  duties  required  of  the  officers  of  election, 
and  for  their  protection  in  the  performance  of  those  duties,  the 
same  conriderations  apply.  While  the  State  will  retain  the 
power  of  enforcing  such  of  its  own  regulations  as  are  not  supep> 
seded  by  those  adopted  by  Congress,  it  cannot  be  diqputed  that 
if  Clongress  has  power  to  make  regulations  it  mast  hsTe  the 
power  to  enforce  them^  not  only  by  punishing  the  deUnqneney 
of  officers  appointed  by  the  United  States,  but  by  restmniing 
and  punishing  those  who  attempt  to  interfere  with  them  in  the 
performance  of  their  duties ;  and  if,  as  we  have  shown.  Con- 
gress may  reviM  existing  regulations,  and  add  to  or  alter  the 
same  as  &r  as  it  deems  expedient,  there  can  be  as  little  ques* 
tion  that  it  may  impose  additional  penalties  for  the  preyentioa 
of  frauds  committed  by  the  State  officers  in  the  elections,  or 
for  their  Tiolation  of  any  duty  relating  thereto,  whether  arising 
from  the  common  law  or  from  any  other  law.  State  or  national. 
Why  not?  Penalties  for  fraud  and  driinquency  are  part  of 
the  regulations  belonging  to  the  subject.  If  Congress,  by  its 
power  to  make  or  alter  the  regulations,  has  a  general  supervisory 
power  over  the  whole  subject,  what  is  there  to  preclude  it  from 
imposing  additional  sanctions  and  penalties  to  prerent  such 
fraud  and  delinquency? 

It. is  objected  that  Congress  has  no  power  to  enforce  State 
laws  or  to  punish  State  officers,  and  especially  has  no  power  to 
punish  them  for  violating  the  laws  of  their  own  State.  As  a 
general  proposition,  this  is  undoubtedly  true ;  but  when,  in  tiie 
performance  of  their  functions,  State  officers  are  called  upon  to 
fulfil  duties  which  they  owe  to  the  United  States  as  well  as  to 
the  State,  has  the  former  no  means  of  compelling  such  fulfil 
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ment?  Tet  that  is  the  case  here.  It  is  the  datj  of  the  States 
to  elect  .representatives  to  Congress.  The  due  and  tsir  elec- 
tion of  these  representatiyes  is  of  vital  importance  to  the 
United  States.  The  government  of  the  United  States  is  no 
less  concerned  in  the  transaction  than  the  State  government  is. 
It  certainly  is  not  bonnd  to  stand  by  as  a  passive  spectator, 
when  duties  are  violated  and  outrageous  frauds  are  committed. 
It  is  directly  interested  in  the  faithful  performance,  by  the  ofB- 
eel's  of  election,  of  their  respective  duties.  Those  duties  are 
owed  as  well  to  the  United  States  as  to  the  State.  This  neces- 
sarily follows  from  the  mixed  character  of  the  transaction,  — 
State  and  national.  A  violation  of  duty  is  an  offence  against 
the  United  States,  for  which  the  offender  is  justly  amenable  to 
that  government.  No  official  position  can  shelter  him  from  this 
responsibility.  In  view  of  the  fact  that  Congress  has  plenary 
and  paramount  jurisdiction  over  the  whole  subject,  it  seems 
almost  absurd  to  say  that  an  officer  who  receives  or  has  custody 
of  the  ballots  given  for  a  representative  owes  no  doty  to  the 
national  government  which  Congress  can  enforce;  or  th«it  an 
officer  who  stuffs  the  ballot-box  cannot  be  made  amenable  to 
the  United  States.  If  Congress  has  not,  prior  to  the  passage 
of  the  present  laws,  imposed  any  penalties  to  prevent  and  pun- 
ish frauds  and  .violations  of  duty  committed  by  officers  of  elec- 
tion, it  has  been  because  the  exigency  has  not  been  deemed 
sufficient  to  require  it,  and  not  because  Congress  had  not  the 
requisite  power. 

The  objection  that  the  laws  and  regulations,  the  violation  of 
which  is  made  punishable  by  the  acts  of  Congress,  are  State 
laws  and  have  not  been  adopted  by  Congress,  is  no  sufficient 
answer  to  the  power  of  Congress  to  impose  punishment.  It  is 
true  that  Congress  has  not  deemed  it  necessary  to  interfere  with 
the  duties  of  the  ordinary  officers  of  election,  but  has  been  con- 
tent to  leave  them  as  prescribed  by  State  laws.  It  has  only 
created  additional  sanctions  for  their  performance,  and  provided 
means  of  supervision  in  order  more  effectually  to  secure  such 
performance.  The  imposition  of  punishment  implies  a  prohi- 
bition of  the  act  punished.  Tlie  State  laws  which  Congress 
sees  no  occasion  to  alter,  but  which  it  allows  to  stand,  are  in 
effect  adopted  by  Congress.     It  simply  demands  tliiir  fulfil- 
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ment.  Content  to  leave  the  laws  as  they  are,  it  is  not  content 
-with  Uie  means  provided  for  their  enforcement.  It  provides 
additional  means  for  that  pui^pose ;  and  we  think  it  is  entirely 
within  its  constitutional  power  to  do  so.  It  is  simply  the  exer- 
cise of  the  power  to  make  additional  regolations. 

That  the  duties  devolved  on  the  ofBicers  of  election  are  duties 
which  they  owe  to  the  United  States  as  w;ell  as  to  the  State,  is 
further  evinced  by  the  fact  that  they  have  always  been  so  re- 
garded by  the  House  of  Representatives  itself.  In  most  cases 
of  contested  elections,  the  conduct  of  these  officers  is  examined 
and  scrutinized  by  that  body  as  a  matter  of  right;  and  theii 
failure  to  perform  their  duties  is  often  made  the  ground  of  de- 
cision. Their  conduct  is  justly  regarded  as  subject  to  the  fullest 
exposure ;  and  the  right  to  examine  them  personally,  and  to 
inspect  all  their  proceedings  and  papers,  has  always  been  main- 
taiued.  This  could  not  be  done,  if  the  officers  were  amena- 
ble only  to  the  supervision  of  the  State  government  which 
appointed  them. 

Another  objection  made  is,  that,  if  Congress  can  impose  pen- 
alties for  violation  of  State  laws,  the  officer  will  be  made  liar 
ble  to  double  punishment  for  delinquency, — at  the  suit  of  the 
State,  and  at  the  suit  of  the  United  States.  But  the  answer 
to  this  is,  that  each  government  punishes  for  violation  of  duty 
to  itself  only.  Where  a  person  owes  a  duty  to  two  sovereigns, 
he  is  amenable  to  both  for  its  performance ;  and  either  may 
call  him  to  account.  Whether  punishment  inflicted  by  one 
can  be  pleaded  in  bar  to  a  charge  by  the  other  for  the  sam« 
identical  act,  need  not  now  be  decided;  although  considerable 
discussion  beaiing  upon  the  subject  has  taken  plaee  in  this 
court,  tending  to  the  conclusion  that  such  a  plea  cannot  be 
sustained. 

In  reference  to  a  conviction  under  a  State  law  for  passing 
counterfeit  coin,  which  was  sought  to  be  reversed  on  the  ground 
that  Congress  had  jurisdiction  over  that  subject,  and  might 
inflict  punishment  for  the  same  offence,  Mr.  Justice  Daniel, 
speaking  for  the  court,  said:  ^  It  is  almost  certein  that,  in  the 
Wnigiiant  spirit  in  which  the  institutions  both  of  the  State  and 
FethM-nl  systems  ara  administered,  an  offender  who  should  have 
suffered  the  penalties  denounced  by  the  one  would  not  be  sub* 
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jeoted  a  teoond  time  to  punishment  by  the  other  for  acts  essen- 
tially  the  same, "—  uiless,  indeed,  this  might  oocmr  in  instanoee 
of  peculiar  enormity,  or  where  the  public  safety  demanded 
extraordinary  rigor.  But,  were  a  contrary  course  ci  ^policy  or 
action  either  probable  or  usual,  this  would  by  no  means  justify 
the  conclusion  that  offences  falling  within  the  competency  of 
different  authorities  to  restrain  or  punish  them  would  not  prop- 
erly be  subjected  to  the  consequences  which  those  authorities 
might  ordain  and  affix  to  their  perpetration/*  Fox  t.  The  State 
of  OhiOf  6  How.  410.  The  same  judge,  ddiyering  the  opinion 
of  the  court  in  the  case  of  Utiiied  Statee  t.  Marigold  (9  How. 
569),  where  a  couTiction  was  had  under  an  act  of  Congress  for 
bringing  counterfeit  coin  into  the  country,  said,  in  reference  to 
jPixr'f  Caee  :  ^  With  the  Tiew  of  avoiding  conflict  between  the 
State  and  Fedwal  jurisdictions,  this  court,  in  the  case  of  Fox 
T.  State  of  OJU0,  have  taken  care  to  point  out  that  the  same  act 
might,  as  to  its  character  and  tendencies,  and  the  consequences 
it  iuYolyed,  constitute  an  offence  against  both  the  State  and 
Federal  goyemments,  and  might  draw  td^  its  commission  the 
penalties  denoanced  by  either,  as  appropriate  to  its  character  in 
reference  to  each.  We  hold  this  distinction  sound ;  "  and  the 
conyiction  was  sustained.  The  subject  came  up  again  for  dis- 
cussion in  the  case  of  Moore  y.  State  of  JUinoie  (14  id.  18),  in 
which  the  plaintiff  in  error  had  been  conyicted  under  a  State 
law  for  harboring  and  secreting  a  negro  slave,  which  was  con- 
tended to  be  properly  an  offence  against  the  United  States 
under  the  f  ugitiye-slaye  law  of  1798,  and  not  an  offence  against 
the  State.  The  objection  of  double  punishment  was  again 
raised.  Mr.  Justice  Qrier,  for  the  court,  said :  -^  Every  citizen 
of  the  United  States  is  also  a  citizen  of  a  State  or  Territorjr. 
He  may  be  said  to  owe  allegiance  to  two  sovereigns,  and  may 
be  liable  to  punishment  for  an  infraction  of  the  laws  of  either. 
The  same  act  may  be  an  offence  or  transgression  of  the  laws  of 
both.*'  Substantially  the  same  views  are  expressed  in  United 
Statee  v.  Omikehank  (92  U.  S.  642),  referring  to  these  cases  ; 
and  we  do  not  well  see  how  the  doctrine  they  contain  can  be 
controverted.  •  A  variety  of  instances  may  be  readily  suggested, 
in  which  it  would  be  necessary  or  proper  to  apply  it.  Suppose, 
for  example,  a  State  judge  having  power  under  the 
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tion  laws  to  admit  alieiiB  to  oitasendiip  thoiild  utter  frite  ontift- 
oatfls  of  nataralisation,  oan  it  bo  doobtad  tiiat  lio  ooald  bo 
iiidieted  under  tbe  act  of  Congreaa  proTiding  penalties  for  tkat 
offenoe,  even  though  he  might  also,  onder  the  Stale  lawsi  be 
indictable  for  foigery  as  well  as  liable  to  impeachment  ?  So,  if 
Congress,  as  it  might,  should  pass  a  law  fixing  the  standard  of 
weights  and  measures,  and  imposing  a  penalty  for  sealing  fidse 
weights  and  &lse  measures,  but  leaving  to  the  States  the  mat- 
ter of  inspecting  and  sealing  those  used  by  the  people,  would 
not  an  offender,  filling  the  office  of  sealer  under  a  State  law, 
be  amenable  to  the  United  States  as  well  as  to  the  State? 

If  the  officers  of  election,  in  elections  for  representatiTsa, 
owe  a  duty  to  the  United  States,  and  are  a,pienable  to  that  gov- 
emment  as  well  as  to  the  State, — as  we  think  they  loe, — then, 
according  to  the  cases  just  cited,  there  is  no  reason  why  eaeli 
should  not  estabfish  sanctions  for  the  performance  of  the  dnty 
owed  to  itself,  though  referring  to  the  same  act 

To  maintain  the  contrary  propositiMi,  tbe  case  of  Cbtamsw 
wealth  of  Kentuekjf  t.  Bemmuan  (24  How.  66)  is  confidentiy 
relied  on  by  the  petitioners*  counsel.  But  there.  Congress  had 
imposed  a  duty  upon  the  gOTcmor  of  tbe  State  which  it  had  no 
authority  to  impose.  The  enforcement  of  the  clause  in  the 
Constitution  requiring  the  deliyery  of  fugitives  fmn  justice  was 
held  not  to  belong  to  the  United  States.  It  is  a  purely  exec- 
ntive  duty,  and  Congress  had  no  authority  to  require  i3tk%  gov- 
emor  of  a  State  to  execute  this  duty. 

We  have  thus  gone  over  the  principal  reasons  of  a  special 
character  relied  on  by  the  petitioners  for  maintaining  the  gen* 
era!  proposition  for  which  they  contend ;  namely,  that  in  the 
regulation  of  elections  for  representatives  the  national  and  State 
govemmentiB  cannot  co-operate,  bnt  must  act  exclusively  of  each 
other ;  so  that,  if  Congress  assumes  to  regulati^  the  subject  at 
all,  it  must  assume  exclusive  control  of  the  whole  subject.  The 
more  general  isason  assigned,  to  wit,  that  the  nature  of  sover- 
eignty is  such  as  to  preclude  the  j<Mnt  co-operation  of  two  sov* 
ereigns,  even  in  a  matter  in  which  they  are  mutually  concerned, 
is  not,  in  our  judgment,  of  sufficient  force  to  prevent  concurrent 
and  harmonious  action  on  the  part  of  the  national  and  State 
governments  in  the  election  of  representatives.    It  is  at  most 
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an  aTgmnent  oft  tHoonveniente.  Tliere  is  nothing  in  the  Con« 
stitntion  to  forbid  saoh  co-operation  in  this  case.  On  the  con- 
trary, as  already  said,  we  think  it  dear  that  the  chmse  of  the 
Constitation  relating  to  the  regulation  of  such  t^lections  con- 
templates such  coK>peration  wheneyer  Oongress  deems  it  expe- 
dient to  inteiiere  merely  to  alter  or  add  to  existing  regulations 
of  the  State.  If  the  two  governments  had  an  entire  equality 
of  jurisdiction,  there  might  be  an  intrinsic  difficulty  in  such 
co-operation.  Then  the  adoption  by  the  State  government  of 
a  system  of  regulations  might  exclude  the  action  of  Congress. 
By  first  taking  jurisdiction  of  the  subject,  the  State  would 
acquire  exclusive  jurisdiction  in  virtue  of  a  well-known  principle 
applicable  to  courts  having  co-ordinate  jurisdiction  over  the 
same  matter.  But  no  such  equality  exists  in  the  present  case. 
The  power  of  Congress,  as  we  have  seen,  is  paramount,  and 
may  be  exercised  at  any  time,  and  to  any  extent  which  it 
deems  expedient;  and  so  &r  as  it  is  exerdsed,  and  no  farther, 
the  regulations  effected  supersede  those  of  the  State  which  axe 
inconsistent  therewith. 

As  a  general  rule,  it  is  no  doubt  expedient  and  wise  that  the 
operations  of  the  State  and  national  governments  should  as  far 
as  practicable,  be  conducted  separately,  in  order  tq  avoid  undue 
jealousies  and  jars  and  conflicts  of  jurisdiction  and  power.  But 
there  is  no  reason  for  laying  this  down  as  a  rule  of  universal 
application.  It  should  never  be  made  to  override  the  pliun  and 
manifest  dictates  of  the  Constitution  itself.  We  cannot  yield 
to  such  a  transcendental  view  of  state  sovereignty.  The  Con- 
stitution and  laws  of  the  United  States  are  the  supreme  law  of 
the  land,  and  to  these  eveiy  citizen  of  every  State  owes  obedi- 
ence, whether  in  his  individaal  or  official  capacity.  There  are 
very  few  subjects,  it  is  true,  in  which  our  systen^  of  government^ 
complicSated  as  it  is,  requires  or  gives  room  for  conjoint  action 
between  the  State  and  national  sovereignties,  (xenerally,  the 
powers  given  by  the  Constitution  to  the  government  of  the 
United  States  are  given  over  distinct  branches  of  sovereignty 
from  which  the  State  governments,  either  expressly  or  by  nec- 
essary implication,  are  excluded.  But  in  this  Case,  expressly, 
and  in  some  others,  by  implication,  as  we  have  seen  in  the  case 
of  pilotage,  a  concurrent  jurisdiction  is  cobtemplated,  that  of 
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the  State,  howerer,  being  ea1x>idiiiate  to  Uiat  of  tbe  Uaited 
States,  whereby  all  question  of  preoedenoj  is  eliminatecl 

In  what  we  hare  said,  it  most  be  xemembered  thai  we  ave 
deieding  only  with  the  subject  of  elections  of  representatiTes  to 
Gongress.  If  for  its  own  conTenience  a  State  sees  fit  to  deet 
State  and  oonnty  officers  at  the  same  time  and  in  oonjonction 
with  the  election  of  representatiyes.  Congress  will  not  be 
thereby  deprired  of  the  right  to  make  regulations  in  reference 
to  the  latter.  We  do  not  mean  to  say,  howeyer,  that  for  any 
acts  of  the  officers  of  election,  haying  earolnsiye  reference  to  the 
election  of  State  or  county  officers,  they  will  be  amenable  to 
Federal  jurisdiction ;  nor  do  we  understand  that  the  enao^ 
ments  of  Congress  now  under  conoderation  haye  any  applicatkm 
to  such  acts. 

It  must  also  be  remembered  that  we  are  dealing  with  the 
question  of  power,  not  of  the  expediency  of  any  regulations 
which  Congress  has  made.  That  is  not  within  the  pale  of  our 
jurisdiction.  In  exercising  the  power,  howeyer,  we  are  bound 
to  presume  that  Congress  has  done  so  in  a  judicious  manner ; 
that  it  has  endeayored  to  guard  ae  far  as  possible  against  any 
unnecessary  interference  with  State  laws  and  regulations,  with 
the  duties  of  State  officers,  or  with  local  prejudices.  It  could 
not  act  at  all  so  as  to  accomplish  any  beneficial  object  in 
preyenting  frauds  and  yiolence,  and  securing  the  faithful 
performance  of  duty  at  the  elections,  without  proyiding  for 
the  presence  of  officers  and  agents  to  carry  its  regulations  into 
effect.  It  is  also  difficult  to  see  how  it  could  attain  these  ob- 
jects without  imposing  proper  sanctions  and  penalties  against 
offenders. 

.  Theyiews  we  haye  expressed  seem  to  us  to  be  founded  on 
such  plain  and  practical  principles  as  hardly  to  need  any  labored 
argument  in  theit  support.  We  may  mystify  any  thing.  But 
if  we  take  a  plain  yiew  of  the  words  of  the  Constitution,  and 
giye  to  them  a  fair  and  obyious  interpretation,  we  cannot  fail 
in  most  cases  of  coming  to  a  clear  understanding  of  its  meaning. 
We  shall  not  haye  far  to  seek.  We  shall  find  it  on  the  surface, 
and  not  in  the  profound  depths  of  speculation. 

The  greatest  difficulty  in  coming  to  a  just  conclusion  arises 
from  mistaken  notions  with  regard  to  the  rehtions  which  sub* 
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mat  between  the  State  and  national  gOTermnente.  It  eeems  to 
be  often  OTerlooked  that  a  national  oonstitntion  has  been 
adopted  in  thie  eoantry,  establishing  a  real  goyernment  therein^ 
operating  upon  persons  and  territory  and  things ;  and  which, 
moreoTer,  is,  or  should  be,  as  dear  to  erery  American  citizen 
as  his  State  gOTemment  is.  Whenever  the  true  conceptioiv  of 
the  nature  of  this  goTemment  is  once  conceded,  no  real  difficulty 
will  arise  in  the  just  interpretation  of  its  powers.  But  if  we 
allow  oniselTes  to  regard  it  as  a  hostile  organization,  opposed 
to  the  proper  sovereignty  and  dignity  of  the  State  goTemments, 
we  shall  continue  to  be  rexed  with  difficulties  as  to  its  juris- 
dictum  and  authority.  No  greater  jealousy  is  required  to  be 
exercised  towards  this  goTcmment  in  reference  to  the  preser- 
vation of  our  liberties,  than  is  proper  to  be  exercised  towards 
the  State  governments.  Its  powers  are  limited  in  number,  and 
clearly  defined;  and  its  action  within  the  scope  of  those  powers 
is  restrained  by  a  sufficiently  rigid  bill  of  rights  for  the  pro* 
tection  of  its  citizens  from  oppression.  The  true  interest  of 
the  people  of  this  country  requires  that  both  the  national  and 
State  governments  should  be  allowed,  without  jealous  interfer- 
ence on  either  side,  to  exercise  all  the  powers  which  respectively 
belong  to  them  according  to  a  fair  and  practical  construction 
of  the  Constitution.  State  rights  and  the  rights  of  the  United 
States  should  be  equally  respected.  Both  are  essential  to  the 
preservation  of  our  liberties  and  the  perpetuity  of  our  institu* 
tions.  But,  in  endeavoring  to  vindicate  the  one,  we  should  not 
allow  our  zeal  to  nullify  or  impair  the  other. 

Several  other  questions  bearing  upon  the  present  controversy 
have  been  raised  by  the  counsel  of  the  petitioners.  Somewhat 
akin  to  the  argument  which  has  been  considered  is  the  objection 
that  the  deputy  marshals  authorized  by  the  act  of  Congress  to 
be  created  and  to  attend  the  elections  are  authorized  to  keep 
the  peace ;  and  that  this  is  a  duty  which  belongs  to  the  State 
authorities  alone.  It  is  argued  that  the  preservation  of  peace 
and  good  order  in  society  is  not  within  the  powers  confided  to 
the  government  of  the  United  States,  but  belongs  exclusively 
to  the  States.  Here  again  we  are  met  with  the  theory  that  the 
government  of  the  United  States  does  not  rest  upon  the  soil 
and  territory  of  the  country.'    We  think  that  this  theory  is 
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founded  <m  an  entire  miaeeDoeptmi  of  the  netiue  end  power* 
of  thmt  goremment  We  liold  it  to  be  en  inoontrotertible 
principle,  that  the  gOTemment  of  the  United  States  may,  by 
means  of  phyncal  loroe^  exercised  throogfa  its  official  agents, 
execute'  on  eyerj  foot  of  American  soil  the  powers  and  functions 
that  Wlong  to  it  Hiis  necessarily  inTolres  the  power  to  com- 
mand obedience  to  its  lews,  and  hence  the  power  to  keep  the 
peace  to  that  extent^ 

This  power  to  enforce  its  lews  and  to  execote  its  f onctions 
in  all  places  does  not  derogate  from  the  power  of  the  State  to 
execfiie  ifilaws  at  the,  same  time  and  in  the  same  places.  The 
one  does  not  eoralade  the  other,  exc^  where  both  cannot  be 
executed  at  the  same  time.  In  that  case,  the  words  of  the 
Constitution  itsdf  diow  which  is  to  yiekL  ^*  This  Constitution^ 
and  all  laws  which  shall  be  made  in  pursuance  thereof,  •  •  •  shall 
be  the  supreme  law  of  tiie  land.** 

This  concurrent  jurisdicti<m  which  the  national  government 
necessarily  possesses  to  exercise  its  powers  of  sovereignty  ia 
all  parts  of  the  United  States  is  distinct  from  that  exclusite 
power  whidi,  by  the  first  article  of  the  Constitution,  it  is 
authorised  to  exercise  over  the  District  of  Columbia,  and  over 
those  places  within  a  State  which  are  purchased  by  consent 
of  the '  legislature  thereof,  for  the  erection  of  forts,  mag»* 
lines,  arsenals,  dock-yards,  and.other  needful  buildings.  There 
its  jurisdiction  is  absolutely  exclusive  of  that  of  the  StatCi 
unless,  as  is  sometimes  stipulated,  power  is  given  to  the  lat- 
ter to  serve  the  ordinary  process  of  its  courts  in  the  precinct 
acquired. 

Without  the  concurrent  sovereignty  referred  to,  the  naliimal 
government  would  be  nothing  but  an  advisory  government.  Its 
•executive  power  would  be  absolutely  nullified. 

Why  do  we  have  marshals  at  all,  if  they  cannot  physicidly 
lay  their  hands  on  persons  and  things  in  the  performance  of 
their  proper  duties  ?  What  functions  can  they  perform,  if  they 
cannot  use  force?  In  executing  the  processes  of  the  courts, 
must  they  call  on  the  nearest  constable  for  protection  ?  must 
they  rely  on  him  to  use  the  requisite  compulsion,  and  to  keep 
the  peace  whibt  they  ere  soliciting  and  entreating  the  parties 
and  bystanders  to  idlow  the  law  to  take  its  course  ? 
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the  necessary  consequence  of  the  positionB  that  are  assumed. 
If  we  indulge  in  such  impracticable  Tiews  as  these,  and  keep 
on  refining  and  re-refining,  we  shall  drive  the  national  gorem- 
ment  out  of  the  United  States,  and  relegate  it  to  the  District 
of  Columbia,  or  perhaps  to  some  foreign  soil.  We  shall  bring 
it  back  to  a  condition  of  greater  helplessness  than  that  of  the 
old  oonfederation. 

The  argument  is  based  on  a  strained  and  impracticable  view 
of  the  nature  and  powers  of  the  national  goyemment  It  must 
execute  its  powers,  or  it  is  no  government.  It  must  execute 
them  on  the  land  as  well  as  on  the  sea,  on  things  as  well  as  on 
persons.  And,  to  do  this,  it  must  necessarily  have  power  to 
command  obedience,  preseiTe  order,  and  keep  the  peace ;  and 
no  person  or  power  in  this  land  has  the  right  to  resist  or  ques- 
tion its  authority,  so  long  as  it  keeps  within  the  bounds  of  its 
jurisdiction.  Without  specifying  other  instances  in  which  thiar 
power  to  preserve  oi*der  and  keep  the  peace  unquestionably 
exists,  take  the  very  case  in  hand.  The  counsel  for  the  peti- 
tioners concede  that  Congress  may,  if  it  sees  fit,  assume  the 
entire  control  and  regulation  of  the  election  of  representa- 
tives. This  would  necessarily  involve  the  appointment  of  the 
places  for  holding  the  polls,  the  times  of  voting,  and  the  offi- 
cers for  holding  the  election ;  it  would  require  the  regulation  of 
the  duties  to  be  performed,  the  custody  of  the  ballots,  the  mode 
of  ascertaining  the  result,  and  every  other  matter  relating  to 
the  subject.  Is  it  possible  that  Congress  could  not,  in  that  case, 
provide  for  keeping  the  peace  at  such  elections,  and  for  arrest- 
ing and  punishing  Uiose  guilty  of  breaking  it?  If  it  could  not, 
its  power  would  be  but  a  shadow  and  a  name.  But,  if  Con- 
gress can  do  this,  where  is  the  difference  in  principle  in  its 
making  provision  for  securing  the  preservation  of  the  peace,  so 
as  to  give  to  every  citizen  his  free  right  to  vote  without  molesta- 
tion or  injury,  when  it  assumes  only  to  supervise  the  regulations 
made  by  the  State,  and  not  to  supersede  them  entirely  ?  In  our 
judgment,  there  is  no  difference ;  and,  if  the  power  exists  in  the 
one  case,  it  exists  in  the  other. 

The  next  point  raised  is,  that  the  act  of  Congress  proposes  to 
operate  on  officers  or  persons  authorized  by  State  laws  to  per- 
form certain  duties  under  them,  and  to  require  them  to  disobey 
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•ad  disregftid  State  laws  wben  they  come  in  oonfliet  with  ihe  set 
of  Congress;  that  it  thereby  of  necessity prodQoes  collioion,  and 
is  therefore  ymd.  This  point  has  been  alreadj  ftilly  conttdered* 
We  hare  shown,  as  we  think,  that,  where  tiie  regnlations  of 
Congress  oonfliot  with  those  of  the  State,  it  is  the  latter  which 
are  Toid,  and  not  the  regulations  of  Congress ;  and  that  the 
laws  of  the  State,  in  so  far  as  they  are  inconsistent  with 
the  laws  of  Congress  on  the  same  subject,  cease  to  ha^e 
effect  as  laws. 

Finally,  it  is  objected  that  the  act  of  Congress  imposes  upon 
the  Circoit  Court  duties  not  judicial,  in  requiring  them  to  ap* 
point  the  supervisors  of  election,  whose  duties,  it  is  allq^ed,  are 
entirely  executiye  in  their  character.  It  is  contended  that  no 
power  can  be  conferred  upon  the  courts  of  the  United  States  to 
appoint  officers  whose  duties  are  not  connected  with  the  j^i- 
cial  department  of  the  goremment 

The  Constitution  declares  that  ^  the  Congress  may,  by  law, 
rest  the  appointment  of  such  inferior  officers  as  they  think 
proper,  in  the  President  alone,  in  the  courts  of  law,  or  in  the 
heads  of  departments.**  It  is  no  doubt  usual  and  proper  to  rest 
the  appointment  of  inferior  officers  in  that  department  of  the 
goTemment,  executive  or  judicial,  or  in  that  particular  eaEOCiH 
tire  department  to  which  the  duties  of  such  officers  appertain. 
But  there-  is  no  absolute  requirement  to  this  effect  in  the  Con- 
stitution; and,  if  there  were,  it  would  be  difficult  in^inaay' 
cases  to  determine  to  which  department  an  office  properly 
belonged.  Take  that  of  marshal,  for  instance.  He  is  an 
executive  officer,  whose  appointment,  in  ordinary  cases,  is  left 
to  the  President  and  Senate.  But  if  Congress  should,  as  it 
might,  vest  the'  appointment  elsewhere,  it  would  be  ques* 
tionable  whether  it  should  be  in  the  President  alone,  in  the 
Department  of  Justice,  or  in  the  courts.  The  marshal  is 
pre-eminently  the  officer  of  the  courts;  and,  in  case  of  a 
vacancy,  Congress  has  in  fact  passed  a  law  bestowing  tiie 
temporary  appointment  of  the  marshal  upon  the  justice  of 
the  circuit  in  which  the  district  where  the  vacancy  occurs  is 
situated. 

But  as  the  Constitution  stands,  the  selection  of  the  appoint- 
ing power,  as  between  the  functionaries  named,  is  a  mattei 
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resting  in  the  discretion  of  Congress.  And,  looking  at  the 
sabject  in  a  practical  ligbt,  it  is  perhaps  better  that  it  shoold 
rest  there,  than  that  the  country  should  be  harassed  by  the 
endless  controversies  to  which  a  more  specific  direction  on  this 
subject  might  haye  given  rise.  The  observation  in  the  case  of 
Hennen,  to  which  reference  is  made  (18  Pet  258),  that  the 
appointing  power  in  the  clause  referred  to  ^^was  no  doubt 
intended  to  be  exercised  by  the  department  of  the  government 
to  which  the  official  to  be  appointed  most  appropriately  be- 
longed," was  not  intended  to  define  the  c|pnstitutional  power  of 
Congress  in  this  regard,  but  rather  to  express  the  law  or  rule 
by  which  it  should  be  governed.  The  cases  in  which  the 
courts  have  declined  to  exercise  certain  duties  imposed  by 
Congress,  stand  upon  a  different  consideration  from  that  which 
applies  in  the  present  case.  The  law  of  1792,  which  required 
the  circuit  courts  to  examine  claims  to  revolutionary  pensions, 
and  the  law  of  1849,  authorizing  the  district  judge  of  Florida 
to  examine  and  adjudicate  upon  claims  for  injuries  suffered  by 
the  inhabitants  of  Florida  from  the  American  army  in  1812, 
were  rightfuUy  held  to  impose  upon  the  courts  powers  not 
judicial,  and  were,  therefore,  void.  But  the  duty  to  appoint 
inferior  officers,  when  required  thereto  by  law,  is  a  constitu 
tional  duty  of  the  courts ;  and  in  the  present  case  there  is  no 
such  incongruity  in  the  duty  required  as  to  excuse  the  courts 
from  its  performance,  or  to  render  their  acts  void.  It  cannot 
be  affirmed  that  the  appointment  of  the  officers  in  question 
could,  with  any  greater  propriety,  and  certainly  not  with  equal 
regard  to  convenience,  have  been  assigned  to  any  other  deposi- 
tary of  official  power  capable  of  exercising  it.  Neither  the 
President,  nor  any  head  of  department,  could  have  been  equally 
competent  to  the  task. 

In  our  judgment.  Congress  had  the  power  to  vest  the  appoint- 
ment, of  the  supervisors  in  question  in  the  circuit  courts. 

The  doctrine  laid  down  at  the  6lose  of  connsers  brief,  that 
the  State  and  national  governments  are  co-ordinate  and  alto- 
gether equal,  on  which  their  whole  argument,  indeed,  is  ba^ed, 
is  only  partially  true. 

The  true  doctrine,  as  we  conceive,  is  this,  that  whilst  the 
States  are  really  sovereign  as  to  all  matters  which  have  not 
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been  granted  to  the  jnriadietioii  and  eontiol  ef  tlie  United 
States,  the  Constitation  and  ooostitational  laws  of  the  latter 
axe,  at  we  haTO  abeady  aaid^  the  eapreme  law  of  the  land;  and, 
when  they  conflict  with  the  laws  of  the  States,  they  are  of 
paramount  antbority  and  obligation.  This  is  the  fandamental 
principle  on  whidi  the  authority  of  ^he  Constitntion  is  based ; 
and  unless  it  be  conceded  in  practice,  as  well  as  theory,  the 
fabric  of  our  institutions,  as  it  was  contemplated  by  its  fonnders, 
cannot  stand.  The  questions  inTolved  hare  respect  not  more 
to  tiie  autonomy  and  existence  of  the  States,  than  to  the  con- 
tinued existence  of  the  United  States  as  a  goyemment  to  which 
every  American  dtisen  may  look  for  security  and  protection  in 
erery  part  of  the  land. 

We  think  that  the  cause  of  commitment  in  these  cases  was 
lawful,  and  that  the  application  for  the  writ  of  habuu  ctnfM 

must  be  denied* 

AppUeatian  denUJL 

Mb.  JtmnoB  Clotobd  and  Mb.  JtrsnOB  Fdbld  dissented. 
See  Mb.  Jubiiob  Fixld'b  opuiion  tf|/ra,  p.  404. 
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L  An  cAotr  of  tIsetloD,  st  sn  •toetfcmfpr  s  nyrumtotiTt  to  OonsrMi  In  te 
ofty  of  dDcfamstl,  WM  oonrioted  of  smkdoaMsaor  In  tht  GIrralt  OBort  sC 
tiM  Dnltsd  8tstef»  vste  Net  661S  of  «Kt  Bevtood  Stsliite^  for  s  TlolstlMi 
of  tht  law  of  Ohto,  In  not  oonrejlBf  tht  bsUol-lNnc,  afltr  it  bad  been  toaled 
vp  and  dtliTertd  to  him  for  that  pvpot^  to  tht  oooii^  eltrk»  and  for 
allowing  it  to  bo  broken  open.  Held,  aooordfaig  to  the  dtdaion  in  Sspaht 
SiMd  {mpra,  p.  871),  that  CongraM  bad  powor  to  pait  tht  law  nnd« 
whieh  tht  oouTictlon  wat  had,  and  that  tho  CIronit  Court  bad  Jniiadlotioa 
of  thtoOiBOt. 

1.  In  inch  a  catt^  a  haheoM  ctrpm  for  dbehargt  from  impriaonmtnt  vid«  tht 
ooQTietton  wat  li^tfidlj  Imntd  bj  a  Jnttiot  of  tUt  ooorti  rotnrnablt  btftes 
hfamtlf ;  and  ht  had  tht  right,  if  it  oonld  bo  doot  withont  hijuy  to  flit 
pritontf,  to  nftr  tht  matter  to  thli  court  for  Itt  dttoraninatlon,  it  being  • 
eaat  which  inTolrtd  tht  ezerdit  of  apptUatt  Jwiediction. 

IL  Bad  flit  caat  inrolttd  orighial  JnriediofloB  onl/,  ^It  coert  ooold  not  barf 
taktn  Jvitdiotiou  of  it. 
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Pbtitiok  far  writ  of  habea$  eorptu. 

The  fitcts  are  stated  in  the  opinion  of  tihe  eoiiTt. 

Jfn  Q-earge^Hoadly  and  Mr.  Riehard  T.  Merrtek  for  the 
petitioner. 

!I%e  Attamey-O-eneral  and  Mr.  AjBiUtant  Attorney- 0-eneral 
Smithy  eantra. 

Mb.  Jxtsticb  Bbablet  deliyered  the  opinion  of  the  eonrt 
ThiB  case  comes  before  ns  on  the  retnm  to  a  writ  of  habeoM 
earpui^  issued  by  order  of  one  of  the  jnstices  of  this  conrt  The 
petition  for  a  habea$  earpm  was  addressed  to  the  judges  of  the 
Supreme  Court  of  the  United  States  by  Augustus  )?.  Clarke, 
who  states  therein  that  he  is  a  member  of  the  city  council  of 
Cinx^innati,  and,  as  such,  one  of  the  judges  of  election  of  pre- 
cinct A  in  said  city ;  in  which  capacity  he  acted  at  the  State, 
oongressional,  county,  and  municipal  elections  held  in  said  city 
in  October,  1878.  That  on  the  24th  of  October,  1878,  he  was 
indicted  in  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio  for  unlawfully  neglecting  to  perform 
the  duty  required  of  him  as  such  judge  of  election  by  the  laws 
of  the  State  of  Ohio  in  regard  to  said  election,  in  this,  that 
having  accepted  one  of  the  poll-books  of  said  election,  sealed 
and  directed  according  to  law,  for  the  purpose  of  conveying  the 
same  to  the  clerk  of  the  Conrt  of  Common  Pleas  of  Hamilton 
County,  in  said  State,  at  his  office,  he  neglected  to  do  so ;  and, 
in  another  count,  that  he  permitted  the  said  poll-books,  sealed 
and  directed  for  the  purpose  aforesaid,  to  be  broken  open 
before  he  conveyed  the  same  to  said  derk ;  that  a  motion  to 
quash  said  indictment,  and  a  demurrer  thereto,  having  been  suc- 
cessively overruled,  he  pleaded  not  guilty,  and  at  the  February 
Term,  1879,  was  tried  and  found  guilty ;  and  having  unsuccess- 
fully moved  for  a  new  trial,  and  in  anest  of  judgment  he  was 
sentenced  by  said  court  to  be  imprisoned  in  the  j^l  of  Hamil- 
ton County  for  twelve  months,  and  to  pay  a  fine  of  t200  and 
the  cost  of  prosecution ;  that  in  pursuance  of  said  sentence  he 
had  been  arrested  and  imprisoned,  and  is  now  imprisoned 
and  restrained  from  his  liberty  by  the  marshal  of  the  United 
States  for  sud  district*  The  petition  then  asserts  that  the 
said  Circuit  Court  had  no  jurisdiction  in  the  premises,  and 
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that  its  aot8  were  whoUy  Toid  and  Us  imprisoninait  iinkTr- 
fill.  He,  theref OTOi  prays  a  habeM  eorpui  to  the  said  maraliaJ, 
and  a  eertw'ari  to  the  deik  of  said  ooiirt»  if  necessary,  and 
that  he  may  be  dischaised  from  enstody.  A  oertified  copy 
of  the  indiotment,  proceedings,  and  judgment  in  the  Circnit 
Ckmrt  is  annexed  to  the  petition,  from  which  it  appears  thai 
the  first  count  chaiged  that  the  petitioner  on  the  9th  of  October, 
1878,  in  the  county  of  Hamilton,  in  the  Stale  of  Ohio,  being 
an  officer  of  election  at  which  a  representatiTe  in  Congress  was 
Toted  for,  to  wit,  a  judge  of  said  election  at  precinct  A  of  the 
eighth  ward  of  Cincinnati,  and  being  duly  ^>pointed  such 
judge  of  election  under  the  laws  of  Ohio,  did  unlawfully 
neglect  to  perform  a.  duty  required  of  him  by  the  laws  of  said 
State  ia  regard  to  said  election,  specifying  said  neglect,  to  wit, 
that  he  neglected  to  oonyey  the  poll-book  to  the  county  clerk, 
which  had  been  sealed  up  by  the  judges  and  deUrered  to  him 
for  that  purpose;  contrary  to  the  form  of  the  statute  and 
against  ^e  peace  and  dignity  of  the  United  States.  The  sec- 
ond count  charged  that  the  petitioner,  as  such  judge  of  election; 
yiolated  a  duty  required  of  him  by  the  laws  of  said  State  in 
regard  to  said  election,  specifying  the  Tiolation,  namely,  that 
haying  receired  the  poll-book  in  the  manner  and  for  the  pur- 
pose aforesdd,  he  permitted  it  to  be  broken  open  before  he 
conrey^  it  to  the  county  derk,  contrary  to  the  form  of  the 
statute,  &C. 

It  is  conceded  that  this  indictment  was  found  under  sect. 
6516  of  the  RcTised  Statutes  of  the  United  States,  which  is  in 
the  following  words :  [This  section  is  set  forth  in  JEb  parU 
SiebM,  iupra,  pp.  871,  881.] 

The  law  of  Ohio  which  the  petitioner  is  charged  with  yiolat* 
ing  is  as  follows :  — 

<'  (82.)  SxcT.  XTX.  That»  after  canvssnng  the  Totes  in  the  man- 
ner sforesaid,  the  judges,  before  they  disperse,  shall  put  under 
coTer  one  of  the  poU-books,  sesl  the  same,  and  direct  it  to  the  derk 
of  the  Court  of  Common  Pleas  of  the  county  wherein  the  return  is 
to  be  made;  and^the  poIUbook,  thus  sealed  and  directed,  shall  be 
conveyed  by  one  of  the  judges  (to  be  determined  by  lot  if  they 
cannot  agree  otherwise)  to  the  clerk  of  the  Court  of  Common  Pleas 
of  the  county,  at  his  oiBce,  within  two  days  fix>m  the  day  of  the 
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election ;  and  the  other  poll-booli:,  where  the  same  is  not  otherwise 
diapoeed  of  by  this  aot,  ahall  be  depoeited  with  the  township  derk, 
or  derk  of  the  eleedon  dlstriot  (as  the  oaae  may  be),  within  three 
days  from  the  day  of  deotionf  there  to  remain  for  the  use  of  the 
persons  who  may  choose  to  inspect  the  same." 

On  the  thirty-first  d^  of  Jnly,  1879,  the  said  petition  was 
presented  to  Mr.  Jnatice  Strong,  and  a  writ  of  habeoi  earpu$ 
was  allowed  by  him,  retomable  forthwith  before  himself,  at  the 
Catakill  Mountain  House,  in  the  State  of  New  York.  On 
the  11th  of  August,  1879,  return  being  made  of  the  body  of 
the  petitioner  according  to  the  command  of  the  writ,  with  a 
copy  of  the  judgment  of  the  Circuit  Court,  and  the  warrant  of 
commitment  issued  thereon.  Justice  Strong  made  an  order  post- 
poning the  hearing  of  the  cause  into  this  court,  to  be  heard 
upon  the  second  Tuesday  of  October,  18t9  (bding  the  first  day 
of  the  present  term),  and  admitted  the  petitioner  to  bail  in  the 
sum  of  96,000  to  abide  the  rule  of  the  Supreme  Court  in  the 
premises. 

The  case  was  argued  at  the  same  time  with  B»  parte  Subold^ 
9upra^  p.  871 ;  and  most  of  the  questions  inTolyed  have  been 
considered  in  that  case. 

One  question,  howcTer,  has  been  raised  by  the  counsel  for 
the  government  which  it  is  necessary  to  connder.  It  is  objected 
that  this  court  cannot  proceed  upon  a  writ  of  hdbea$  eorpu$ 
which  was  originally  presented  to  a  justice  of  fliis  court,  and 
was  postponed  and  referred  by  him  to  the  court  for  its  deter- 
mination. 

We  haye  considered  this  point  with  some  care,  inasmuch  as 
in  Kaine*$  Ccue^  reported  in  14  How.  108,  the  court  held  that 
it  could  not  act  upon  a  writ  thus  referred  to  it  by  Mr.  Justice 
Ndson.  But  the  ground  taken  there  was,  that  the  writ  had 
been  issued  by  him  in  yirtue  of  bis  original  jurisdiction ; 
though  the*coiurt  was  of  opinion  that  it  could  issue  a  new  writ 
upon  the  papers  before  it  in  yirtue  of  its  own  appdlate  juris- 
diction, and  would  do  so  if  tiie  case  required  it;  but  being  of 
opinion  that  there  was  no  case  <m  the  merits  the  application 
was  discharged.  But  in  this  case,  however  it  may  have  been 
in  lihat,  it  is  dear  that  the  writ,  whether  acted  upon  by  the 
justice  who  issued  it,  or  by  this  court,  would  in  fact  require  a 
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rerinon  of  tibe  aetion  of  tho  Cixcait  Court  by  which  ifaie  peli- 
tioner  was  oommitted,  and  aaoh  reririon  woold  neoeatarily  bo 
appellate  in  its  ohairaoter.  This  appellate  charaeier  of  the 
proceeding  attaches  to  a  laige  portion  of  cases  on  habea$  earpu9^ 
whether  issued  by  a  single  judge  or  by  a  conrt  The  presence 
of  this  feature  in  the  case  was  no  objection  to  the  issae  of  tjie 
writ  by  the  assodate  justice,  and  is  essential  to  the  jnrisdic- 
tion  of  this  court  The  justice  who  issued  it  could  undoubt* 
edly  haye  disposed  of  the  case  himsetf,  though  not,  at  the 
time,  within  his  own  circuit.  A  justice  of  this  court  can  exer- 
eise  the  power  of  issuing  the  writ  of  habeoi  earpui  in.any  part 
of  the  United  States  where  he  hJEtppens  to  be.  But  as  the 
case  is  one  of  which  this  court  also  has  jurisdiction,  if  the 
justice  who  issued  the  writ  found  the  questions  iuTolTed  to  be 
of  great  moment  and  difficulty,  and  could  pos^Kme  the  case 
here  for  consideration  of  the  whole  court  without  injury  to  the 
petitioner,  we  see  no  good  reason  why  he  should  not. hate 
taken  this  course,  as  he  did.  It  had  merely  the  effect^ 
making  the  application  for  a  discharge  one  addressed  to, the 
court,  instead  of  one  addressed  to  a  single  justice.  This  has 
always  been  the  practice  of  Bnglish  judges  in  cases  of  great 
consequence  and  difficulty,  and  we  do  not  see  why  it  may 
not  be  done  here.  Under  the  Habeas  Oorpus  Act,  indeed,  it 
was  the  regular  course  to  take  bail  and  recognize^he  party  to 
sppear  in  the  King's  Bench  or  assises ;  Chough  the  judge  would 
mschaige  absolutely  if  the  case  was  clearly  one  of  illiegal 
imprisonment  .  Hab.  Corp.  -  Acty  ^sect.  8 ;  Oom.  Dig.,  Hab. 
Corp.  F.;  Bac.  Abr.,  Hab.  Corp.  B.  18;  1  Chitty,  Gen.  Pr. 
68^-688.  Of  course,  under  our  system,  no  justice  will  need- 
lessly refer  a  case  to  the  court  when  he.  can  decide  it  satisiae- 
torily  to  himself,  and  will  not  do  sor  in  any  case  in  which 
injury  will  be  thereby  incurred  by  the  petitioner.  No  injury 
can  be  complained  of  in  this  Case,  since  tiie  petitioner  was 
allowed  to  go  at  large  on  reasonable  baiL 

As  to  the  merits  of  tiie  case,  there  can  be  no  serious  question 
that  the  indictment  charges  an  offence  specified  in  the  act  of 
Congress^  Rot.  Stat,  sect  6616.  Any  defect  of  form  in 
making  the  charge  would  be  at  most  an  error,  of  which  this 
court  could  not  take'  cognizance  on  kabeoi  csrfmi.    The  prin- 
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eipal  question  is,  wbetber  Congress  had  oenstitational  power 
to  enact  a  law  for  pnnisbing  a  State  officer  of  election  for  the 
Tidation  of  his  daty  onder  a  State  statate  in  reference  to  an 
election  of  a  representatiye  to  Congress.  As  this  question  has 
been  folly  considered  in  the  preTions  case,  it  is  nnnecessary  to 
add  any  thing  further  on  tiie  subject  Our  opinion  is,  that 
Congress  had  constitutional  power  to  enact  the  law;  and  that 
the  cause  of  commitment  was  lawfol  and  sufficient. 

The  petitioner,  tiierefore,  must  be  remanded  to  the  custody 
of  the  marshal  for  the  Southern  District  of  Ohio ;  and  it  is 

So  ordered. 

Mb.  JuBnOB  Fibld,  with  whom  concurred  Mb.  Jttbtiob 
CunroBD,  dissenting. 

I  cannot  assent  to  the  decinon  of  the  majority  of  the  court 
in  this  and  the  preceding  case,  and  I  will  state  the  reasons  of 
my  dissent.  One  of  the  six  petitioners  is  a  dtisen  of  Ohio, 
and  the  other  fi^e  are  citizens  of  Maryland.  They  all  seek  a 
discharge  from  impiiaonment  imposed  by  judgments  of  Federal 
courts  for  alleged  official  misconduct  as  'judges  of  election  in 
their  respeotiTe  States. 

'  At  an  election  held  in  the  first  congressional  district  of 
Ohio,  in  October,  1878^  at  which  a  representatiye  in  Congriess 
was  voted  for,  the  petitioner  from  that  State  was  appointed 
under  its  laws,  and  acted  as  a  judge  of  election  at  a  precinct 
in  one  of  the  wards  of  the  city  of  Cincinnati.  At  an  election 
held  in  the  fourth  and  fifth  congressional  districts  of  Maryland, 
in  November,  1878,  at  which  a  representative  in  Congress  was 
voted  for,  the  petitioners  from  that  State  were  appointed  under 
its  laws,  and  acted  as  judges  of  election  at  different  precincts 
in  the  wards  of  the  city  of  Baltimore.  For  allq^ed  misconduct 
as  such  officers  of  election  the  petitioners  were  indicted  in  the 
Oirenit  Courts  of  the  United  States  for  their  respective  dis- 
tricts, tried,  convicted,  and  sentenced  to  imprisonment  for 
twelvje  months,  and,  in  some  of  the  cases,  also  to  pay  a  fine. 

In  what  I  have  to  say  I  shall  confine  myself  principally  to 
the  case  of  the  petitioner  from  Ohio ;  the  other  cases  will  be 
incidentally  considered.  In  that  case,  the  petitioner  is  charged 
with  having  violated  a  law  of  the  State.    In  the  cases  from 
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ICftryland,  tibe  petitioaen  are  ehaiged  with  baTing  preTsntod 
Federal  officers  from  interfering  with  them  and  sapenrising 
their  action  in  the  ezecatbn  of  the  htws  of  the  State.  The 
principle  which  goyems  one  will  diapoee  of  all  of  them ;  fc  ir  if 
Congress  cannot  punish  an  officer  of  a  State  for  the  manner  in 
which  he  discharges  his  dnties  under  her  laws,  it  cannot  sub- 
ject him  to  the  superrision  and  control  of  others  in  the  per- 
formance of  such  duties,  and  punish  him  for  resisting  their 
interference.  In  the  cases  from  Maryland,  it  appears  that  tlie 
laws  of  the  State  under  which  the  petitioners  were  appointed 
judges  of  election,  and  the  registration  of  Toters  for  the  election 
of  1878  was  made,  were  not  in  existence  when  the  act  of  Con- 
gress was  passed  proTiding  for  the  appointment  of  supervisors 
to  examine  the  registration  and  scrutinize  the  lists,  and  of 
special  deputy  marshals  to  aid  and  protect  them.  The  act  of 
Congress  was  passed  in  1871,  and  republished  in  the  Reyised 
Statutes,  which  are  declaratory  of  the  law  in  force,  Deo.  1, 
1878.  The  law  of  Maryland,  under  which  the  registration  of 
voters  was  had,  was  enacted  in  1874,  and  the  law  under  which 
the  judges  of  election  were  appointed  was  enacted  in  1876,  and 
these  judges  were  required  to  possess  different  qualificati<ms 
from  those  required  of  judges  of  election  in  1871  and  1878. 

In  all  the  cases  the  petitioners  are  imprisoned  under  the 
judgments  against  them ;  and  each  one  insisting  that  the  Oir- 
cuit  Court,  in  his  case,  acted  without  jurisdiction,  and  that  his 
imprisonment  is,  therefore,  unlawful  and  subversive  of  his 
rights  as  a  citizen,  has  petitioned  this  court  for  a  writ  of 
Kabeoi  carpu9f  annexing  to  his  petition  a  transcript  of  tfa^ 
record  of  the  proceedings  against  him ;  and  prays  that  he  may 
be  released  from  restraint. 

It  has  been  settled  by  this  court  that  the  vmt  of  habM9 
eorpu$  is  one  of  the  modes  by  which  its  appellate  jurisdiction 
will  be  exercised  in  cases  where  it  is  alleged  that  by  the  action 
of  an  inferior  tribunal  a  citizen  of  the  United  States  has  been 
unlawfully  deprived  of  his  personal  liberty ;  and,  if  necessary, 
that  a  eertiorari  will  be  issued  with  the  writ  to  bring  up  for 
examination  the  record  of  the  proceedings  of  the  inferior 
tribunaL  In  such  cases,  we  look  into  that  record  to  see,  not 
whether  the  court  erred  in  its  rulings,  but  whether  it  had 
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jnriidiotion  to  impose  tlie  impriaonmeiit  oomplained  ot  If  it 
bad  juriidi^tion,  our  exAminfttion  ends,  end  tlie  oeee  most 
eirait  detenniiiaii^m  in  the  oxdiniury  coone  of  prooednre  on 
writ  of  error  or  appeal,  skoold  the  ease  be  <me  wbioh  can  Uiaa 
be  broaf^t  nnder  our  review.  Bat  if  the  ooart  below  was 
witfaoat  jariadiotion  of  the  matter  apon  which  tlie  jadgment  of 
imprisonment  waa  rendered,  <w  if  it  exceeded  its  jarisdiction  in 
the  eocteht  of  the  imprisonmeiit-imposed,  this  ooart  will  inter* 
fere  and  disbhaige  the  petitioner.  If,  tlierefpre,  the  act  of 
Ckmgress,  in  seeking  to  impose  a  panishment  upon  a  State 
cAoer  in  one  of  these  cases  for  disobeying  a  law  of  the  State, 
and  in  the  other  cases  for  resisting  tlie  interference  of  Federal 
cAdals  with  the  discharge  of  his  duties  onder  such  law,  is 
nnconstitational  and  Toid,  the  jadgments  of  the  circuit  coorts 
are  onlawfal  and  the  petitioners  should  be  released. 

I  do  not  regard  the  presentation  by  the  petitioner  from  Ohio 
of  his  petition  to  one  of  the  justiioes  of  the  court  in  the  first 
instance  as  a  fact  at  all  affecting  his  case.  His  petition  is  ad- 
dressed to  this  court,  and  though  the  justice,  who  allowed  the 
writ,  directed  that  it  should  be  returnable  before  himself,  he 
afterwards  ordered  the  hearing  upon  it  to  be  had  before  this 
'court  The  petition  may,  therefore,  with  propriety  be  treated 
as  if  presented  to  us  in  the  first  instance.  Irregularities  in 
that  rq;ard  should  not  be  allowed  to  defeat  its  purpose,  the 
writ  being  designed  for  the  security  of  the  personal  liberty  of 
the  citizen. 

The  act  of  Congress  upon  which  the  indictment  of  the  peti- 
tioner from  Ohio  was  founded  is  contained  in  sect.  5515  of 
the  Revised  Statutes,  which  declares  that  ^  every  officer  of  an 
election,  at  which  any  repl;Mentative  or  delegate  in  Congress 
is  voted  for,  whether  such  dfficer  of  election  be  appointed  or 
created  by  or  under  any  law  or  autiiority  of  the  United  States, 
or  by  or  under  any  State,  territorial,  district,  or.municipal  law 
or  authority,  who  neglects  or  refuses  to  perform  any  duty  in 
regard  to  such  election  required  of  him  by  any  law  of  the 
United  Statea,  or  of  any  State  or  Territory  thereof ;  or  who 
violates  any  duty  so  imposed ;  or  who  knowingly  does  any  acts 
thereby  unauthorised  with  intent  to  affect  any  such  election  or 
the  result  thereof,  •  •  •  shall  be  punished  as  prescribed  **  in  a 
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prerimui  aaetioii,  that  »»  by  a  iiiie  boI  mrftwiding  il,OOQ»  te 
impritonmeiit  not  more  than  one  year,  or  by  bottu 

The  indietmeiit  oontains  three  ooants,  the  third  of  whieh 
was  abandoned.  The  firat  eoont  ohaq^  nnlawfiil  nef^eefc  nm 
the  part  of  the  aocoaed  to  perform  a  duty  required  of  him  by 
the  laws  of  the  State,  in  not  carrying  to  tbe  derk  of  the  Coort 
of  Common  Pleas  one  of  the  poUrbooka  of  the  deetion,  ooTored 
and  sealed  by  tiie  judges  of  eleotion,  with  which  he  was  in- 
trusted by  them  for  that  purpose.  The  seoond  oount  chaiges 
the  violation  of  a  duty  required  of  him  by  the  laws  of  the 
State  in  permitting  one  of  the  poll-books,  corersd  and  seelad» 
intrm^ed  to  him  by  the  judges  of  election  to  carry  to  the  derk 
of^the  Court  of  Common  Please  to  be  broken  open  before  he 
conveyed  it  to  that  officer. 

The  law  of  Ohio,  to  which  reference  is  had  in  the  indiot-^ 
aient,  provides  that  after  the  votes  at  an  dection  are  canvassed 
^the  judges,  before  they  disperse,  shall  put  under,  cover  one  of 
the  poll-books,  sed  the  same,  and  direct  it  to  the  derk  of  the 
Court  of  Common  Pleas  of  the  county  wherein  the  return  is  to 
be  made ;  and  the  poU-book  thus  seded  and  directed,  shall  be 
conveyed  by  one  of  the  judges  (to  be  determined  by  lot  if  they 
cannot  agree  otherwise),  to  the  derk  of  the  Court  of  Common 
Pleas  of  the  county,  at  his  office,  inrithin  two  days  from  the  day 
of  the  dection." 

The  provisions  of  the  act  of  Congress  relating  to  the  appoint* 
ment  of  supervisors  of  election,  the  powers  with  which  they 
are  intrusted,  and  the  aid  to  be  rendered  them  by  msmhah 
and  specid  deputy  marshals,  for  resisting  and  interfering  with 
whom  the  petitioners  from  Maryland  have  been  condenaed 
and  are  imprisoned,  are  stated  in  the  opinion  of  the  court.  It 
is  sufficient  to  observe  that  they  authoriie  the  supervisors  to 
supervise  the  action  of  the  State  officers  from  the  registration 
of  voters  down  to  the  close  of  the  polls  on  the  day  of  election ; 
require  the  maishals  to  dd  and  protect  them,  and  provide  for 
the  appointment  of  special  deputy  marshals  in  towns  and  cities 
of  over  twenty  thousand  inhabitants;  and  they  invest  those 
Federd  officers  with  a  power  to  arrest  and  take  into  custody 
persons  without  process  more  extended  than  has  ever  before  in 
our  country  in  time  of  peace  been  intrusted  to  any  one. 
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In  what  I  haT6  to  say  I  shall  endeavor  to  ahow;  lit,  that  it 
it  not  competent  for  Coi^preeB  to  pnniih  a  State  oAoer  for  the 
manner  in  which  he  dischaTges  duties  imposed  apoB  him  bj 
the  laws  of  the  State,  or  to  subject  him  in  the  performance  ci 
each  duties  to  the' supervision  and  control  of  others,  and  punish 
him  for  resisting  their  interference;  and,  2d,  that  it  is  nofc 
competent  for  Congress  to  make  the  exercise  of  its  punitive 
power  dependent  upon  the  legislation  of  the  States. 

There  is  no  doubt  diat  Congress  may  adopt  a  law  of  a  State, 
but  in  that  case  the  adopted  law  must  be  enforced  as  a  law  of 
the  United  States.  Here  there  is  no  pretence  of  such  adop- 
ti<m.  In  the  case  from  Ohio  it  is  for  the  violation  of  a  State 
law,  not  a  law  of  the  United  States,  that  the  indictment  was 
found.  The  judicial  power  of  the  United  States  does  not 
extend  to  a  case  of  that  kind.  The  Constitution  defines  and 
limits  that  power.  It  declares  that  it  shall  extend  to  cases 
in  law  and  equity  arising  under  the  Constitution,  the  laws  of 
the  United  Sfcates,  and  treaties  made  under  their  authority ; 
to  cases  affecting  ambassadors,  other  public  ministers  and  con- 
suls; to  cases  of  admiralty  and  maritime  jurisdiction,  and  to 
various  controversies  to  which  the  United  States  or  a  State  is 
a  party,  or  between  citizens  of  different  States,  or  citizens  of 
the  same  State  claiming  lands  under  grante  of  different  States, 
or  between  citizens  of  a  State  and  any  foreign  Stete,  citizens 
or  subjects.  The  term  ^  controversies ''  as  .here  used  refers  to 
such  only  as  are  of  a  civil  as  distinguished  from  those  of  a 
criminal  nature.  The  judicial  power  thus  defined  may  be 
applied  to  new  cases  as  they  arise  under  the  Constitution  and 
laws  of  tite  United  Stetes,  but  it  cannot  be  enlaiged  by  Con- 
gress so  as  to  embrace  cases  not  enumerated  in  the  Constitu- 
tion. It  hfs.  been  so  held  by  this  court  from  the  earliest 
period.  It  was  so  adjudged  in  1808  in  Mariufy  v.  Madiion^ 
and  the  adjudication  has  been  affirmed  in  numerous  instances 
since.  This  limitation  upon  Congress  would  seem  to  be  con- 
clusive of  the  case  from  Ohio.  To  authorize  a  criminal  prose- 
cution in  the  Federal  courte  for  an  offence  against  a  law  of  a 
State  is  to  extend  the  judimal  power  of  the  United  States 
to  a  case  not  arising  under  the  Constitution  or  laws  of  the 
United  Stetes. 
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But  ilMre  is  aaoib«r  Tiew  of  this  mbjeot  whioh  ii  equally 
ocmolYinTe  against  the  jarifldieticai  of  the  F^deial  court.  Tba 
aet  of  Congreaa  aaaerta  a  power  inconsistent  with,  and  destroe- 
tiTc  0^  the  independence  of  the  States*  The  right  to  control 
their  own  offlcers,  to  prescribe  the  duties  they  shall  perform, 
withoat  the  snpervision  or  interf wence  of  any  other  authority, 
and  the  penalties  to  which  they  shall  be  subjected  for  a  Tiol»- 
tion  of  duty  is  essential  to  that  independence.  If  the  Federal 
gOTemment  can  punish  a  Tiohition  of  the  laws  of  the  State,  it 
may  punish  obedience  to  them,  and  graduate  the  punishment 
according  to  its  own  judgment  of  their  propriety  and  wisdom. 
It  may  thus  exercise  a  control  oyer  the  legislation  of  the  States 
subyersiye  of  all  their  reserred  rights.  *  Howerer  laige  the 
powers  conferred  upon  the  goyemment  formed  by  the  Consti- 
tution, and  howeyer  numerous  its  restraints,  the  right  to 
enforce  their  own  laws  by  such  sanctions  as  they  may  deem 
appropriate  is  left,  whero  it  was  originally,  with  the  States. 
It  is  a  right  which  has  neyer  been  surrendered.  Indeed  a 
State  could  not  be  considered  as  independent  in  any  matter, 
with  respect  to  which  its  officers,  in  the  discharge  of  their 
duties,  could  be  subjected  to  punishment  by  any  external  au- 
thority; nor  in  which  its  officers,  in  the  execution  of  its  laws, 
could  be  subject  to  the  superyision  and  interference  of  others. 

The  inyalidity  of  coerdye  measures  by  the  United  States,  to 
compel  an  officer  of  a  State  to  perform  a  duty  imposed  upon 
him  by  a  law  of  Congress,  is  asserted  in  explicit  terms  in  the 
case  of  The  ComnumweaUh  qf  JSentudkjf  y.  Dsnnwon,  24  How. 
66.  The  Constitution  declares  that  ^*  a  person  charged  in  any 
State  with  treason,  felony,  or  otheif  crime,  who  shall  flee  from 
justice,  and  be  found  in  another  State,  shall,  on  demand  of  the 
executiye  authority  of  the  State  from  whioh  he  fled,  be  deliy- 
ered  up  to  be  romoyed  to  the  State  haying  jurisdiction  of  the 
crime.**  And  the  act  of  Congress  of  1798,  to  giye  effect  to 
this  clause,  made  it  the  duty  of  the  executiye  authority  of  the 
State,  upon  the  demand  mentioned,  and  the  production  of  a 
properly  authenticated  copy  of  the  indictment  or  affidayit 
charging  the  person  demanded  with  the  commission  of  treason, 
felony,  or  other  crime,  to  surrender  the  fugitiye.  The  Groy« 
emor  of  Ohio  haying  refused  upon  a  proper  demand  to  sur- 
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imAer  a  fogiiiTe  from  justice  from  Eentacky,  tfhe  OoTernor 
of  the  latter  State  applied  to  this  court  for  a  mtmdamui  to 
coppel  the  performance  of  that  duty.  Bat  tlie  coort,  after 
olmenring  that,  thoogh  the  words,  ^  it  shall  be  the  daty,**  in 
ordinary  legislation  implied  the  assertion  of  the  power  to  com- 
mand and  to  caose  obedience,  said,  that  looking  to  die  sabject- 
matter  of  die  law  and  ^^tfae  relations  which  the  United  States 
and  the  several  States  bear  to  each  other,"  it  was  of  opinion 
that  the  words  were  not  osed  as  mandatory  and  compalsory, 
bat  as  declaratory  of  the  moral  daty  created,  when  Congress 
had  provided  the  mode  of  carrying  tlie  provision  into  ezeca* 
tion.  **The  act  does  not  provide,**  the  coort  added,  **any 
means  to  compel  the  ezecation  of  this  daty,  nor  inflict  any 
punishment  for  neglect  or  refassl  on  the  part  of  the  execative 
of  the  State ;  nor  ii  there  any  dause  or  provision  in  the  Con- 
stitation  which  arms  the  government  of  the  United  States 
with  diis  power.  Indeed,  sudi  a  power  would  place  every 
State  under  the  control  and  dominion  of  the  general  govern- 
ment, even  in  the  adminiBtration  of  its  internal  concerns  and 
reserved  rights.  And  we  think  it  clear  that  the  Federal 
government,  under  the  Constitution,  has  no  power  to  impose 
on  a  State  officer,  as  such,  any  duty  whatever,  and  compel  him 
to  perform  it ;  for  if  it  possessed  this  power  it  might  overload 
the  officer  with  duties  which  would  fill  up  all  his  time,  and 
disable  him  from  performing  his  obligations  to  the  State  and 
might  impose  on  him  duties  of  a  character  incompatible  with 
the  rank  and  dignity  to  which  he  was  elevated  by  the  State. 
It  ii  true  that  Congress  may  authorize  a  particular  State  officer 
to  perform  a  particular  duty ;  but  if  he  declines  to  do  so,  it 
does  not  follow  that  he  may  be  coerced  or  punished  for  his 
refusaL  And  we  are  very  far  from  supposing  that  in  using 
this  word  *  duty,'  the  statesmen  who  framed  and  passed  the 
law,  or  the  President  who  approved  and  signed  it,  intended  to 
exercise  a  coercive  powe^  over  State  officers,  not  warranted  by 
the  Constitution.''  And  again:  **If  the  Governor  of  Ohio 
refuses  to  discharge  this  duty,  there  is  no  power  delq^ted  to 
the  general  govemmenti  either  through  the  judicial  depart- 
ment or  any  other  department,  to  use  any  coerdve  means  to 
compel  him." 
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If  it  be  inoompetent  for  ihe  Federal  gOYernmeiit  to  enfotoeby 
ooeicive  meMOMi  the  performance  of  a  plain  dntj,  impoeed  by  a 
law  of  Congrew  apon  the  ezeoatiTe  officer  of  a  State,  it  woold 
aeem  to  be  eqnallj  incompetent  for  it  to  enforce  by  dmilar 
measares  the  performance  of  a  daty  imposed  npon  him  by  a 
law  of  a  State.  If  Congreae  cannot  impose  upon  a  State  offi- 
cer, as  such,  the  performance  of  any  dnty^  it  would  seem  logi* 
cally  to  follow  that  it  cannot  subject  him  to  punishment  for  the 
neglect  of  such  duties  as  the  State  may  impose.  It  cannot 
punish  for  the  non-performanoe  of  a  duty  which  it  cannot  pre- 
scribe.  It  is  a  conti^adiction  in  terms  to  say  that  it  can  inffiat 
punishment  for  disobedience  to  an  act  the  performance  of 
which  it  has  no  constitutional  power  to  command. 

I  am  not  aware  that  the  doctrine  of  this  case,  whidi  is  so 
eissential  to  the  harmonious  lurking  of  the  State  and  Federal 
goyemments,  has  ever  been  qualified  or  departed  from  by  this 
court,  until  the  recent  decisions  in  the  Virginia  cases,  of  which 
I  shall  presently  speak.  It  is  true  that,  at  an  early  period  in 
the  history  of  tiie  govemment,  laws  were  passed  by  Congress, 
authorizing  State  courts  to  entertain  jurisdiction  of  proceed- 
ings by  the  United  States,  to  enforce  penalties  and  forfeitures 
under  the  rcTenue  laws,  and  to  hear  allegations,  and  take 
proofs,  if  application  were  made  for  th^  remission.  To  these 
laws  reference  is  made  in  the  Kentucky  case;  and  tbB  court 
observes  that  the  powers  which  they  conferred  weoia  for  some 
years  earowrised  by  the  State  tribunals,  without  objection,  until, 
in  some  of  the  States,  their  exercise  was  declined,  because  it 
interfered  with  and  retarded  the  performance  of  duties  whisk 
properly  belonged  to  them  as  State  courts,  and  in  other  States 
because  doubts  arose  as  to  the  power  of  State  courts  to  inflict 
penalties  and  forfeitures  for  offences  against  the  general  gOT- 
emment,  unless  specially  authorised  to  do  so  by  the  States ;  and 
that  the  co-operatio|i  of  the  States  in  thoses  cases  was  a  matter 
of  comity  which  the  several  sovereignties  extended  to  one  an- 
other for  their  mutual  benefit,  and  was  not  regarded  by  either 
party  as  an  obligation  imposed  by  the  Constitution. 

It  is  to  be  observed  that,  by  the  Constitution,  the  demand  for 
the  surrender  of  a  fugitive  is  to  be  made  by  the  executive  an- 
of  the  State  from  which  he  has  fled;  but  it  is  not 
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dedaied  iiponwhom  the  deinand  diaU be  made.  Thekweeleft 
to  be  detenomed  by  Congren ;  and  it  provided  that  the  d^ 
maud  ahould  be  made  npoa  the  ezeeatite  of  tiie  State  where 
the  fugitive  vras  f oand.  It  might  have  emfdojed  ita  own 
agents,  as  in  the  enforoement  of  the  fugitiye-eUye  hiw,  and 
oompelled  them  to  aet  Bat,  in  both  eaaes,  if  it  empii^ed  the 
offleera  of  the  State,  it  oould  not  restrain  nor  ooeroe  thrai. 

Whenever,  therefore,  the  Federal  govemment,  instead  of 
aetfng  through  its  own  officers,  seeks  to  aooompHsh  its  par- 
eposes  through  the  agency  of  officers  of  the  States,  it  mast 
accept  the  agency  with  the  conditi<ms  apon  which  the  officers 
are  permitted  to  act  For  example,  the  Constitation  invests 
Congress  with  the  *^  power  to  estabHsh  a  oniform  role  of  nata- 
raliiation ; ''  and  this  power,  from  its  natare,  is  exdosive.  A 
concarrent  power  in  the  States  woald  prevent  the  aniformity 
of  regolations  reqaired  on  the  sabjeet.  Chirac  v*  Okirae^ 
2  Wheat.  269;  The  Federalist,  No.  42.  Tet  Congress,  in 
legislating  onder  this  power,  has  aathorised  coarts  of  record  of 
the  States  to  receive  declarations  nnder  oath  by  aliens  of  their 
intention  to  become  citizens,  and  to  admit  them  to  citizenship, 
after  a  limited  period  of  residence,  upon  satisfactory  procrf  as  to 
character  and  attachment  to  the  Constitation.  But,  when  Con- 
gress prescribed  the  conditions  and  proof  upon  whidi  aliekis 
might,  by  the  action  of  the  State  coarts,  become  citizens,  its 
power  ended.  It  coold  not  ooejrce  the  State  courts  to  hold  ses- 
sions for  such  applications,  nor  fix  the  time  when  they  should 
hear  the  applicants,  nor  the  manner  in  which  they  should  ad- 
minister the  reqaired  oaths,  nor  regulate  in  any  way  their 
procedure.  It  could  not  compel  them  to  act  by  fnandamu$ 
from  its  own  tribunals,  nor  subject  their  judges  to  crimintd 
prosecnticm  for  their  non-action.  It  could  accept  the  agency  of 
those  courts  only  upon  such  terms  as  the  States  should  pre- 
scribe. The  same  thing  is  true  in  all  cases  where  the  agency 
of  State  officers  ii  used ;  )ftnd  this  doctrine  applies  with  special 
force  to  judges  of  elections,  at  which  numerous  State  officers 
are  chosen  at  the  same  time  with  representatives  to  Congress. 
So  bff  as  the  election  of  State  officers  fnd  the  registration  of 
voters  for  their  election  are  concerned,  the  Federal  govemment 
has  confessedly  no  authority  to  interfere.    And  yet  the  super* 
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yiman  of  iad  interferoice  with  the  State  legubtions,  eene* 
tioiied  by  the  aefe  of  Oongrewi  when  reprseeotatiTee  to 
CoDgraM  aie  TOted  lor,  jHnonnt  pnotiioeUy  to  a  sapemnoB 
of  and  an  interfarenoe  with  the  eteetion  of  State  oflBoera,  and 

■ 

oonatitiite  a  plain  enoroaehmant  npon  the  righta  of  the  Stataa, 
which  ia  well  ealenlated  to  eieate  imtation  towards  the  Federal 
goTemment,  and  dSaturb  the  harmony  that  all  good  and  pairi* 
otie  men  ahonld  deaire  to  eidat  between  it  and  the  State 
gOTemmentai 

It  waa  the  porpoae  of  the  framera  of  the  Conatitiition  to 
eraate  a  goremment  whioh  ooold  enf oroe  ita  own  lawa,  throii|^ 
ita  own  cAoen  and  tribanaki  withoat  relianoe  npon  thoae  of 
the  Statea,  and  thna  aToid  the  principal  defect  of  the  govem- 
ment  of  the  eonfaderation,  and  they  folly  aooompliahed  their 
porpoae;  for,  aa  aaid  by  Chief  Joatiee  Marahall,  in  the  JISh 
OuBimgh  Cbaa,  ^  No  trace  ia  to  be  found  in  the  Gonatitation  of 
an  intention  to  create  a  dependence  of  the  Federal  goremment 
on  the  goremmenta  of  the  Stataa  for  the  ezecntion  of  the  great 
powera  aaaigned  to  it*.  Ita  meana  are  adequate  to  ita  enda ;  and 
on  thoae  meana  alone  was  it  expected  to  rely  for  the  acQompliah- 
ment  of  ita  enda."  When,  therefore,  the  Federal  goremment 
deaixea  to  comp^  by  ooerdTO  meaaorea  an^.^pnnitiTe  aanctaona 
the  performance  of  any  datiea  dcTolTed  upon  it  by  the  Gonati- 
tation, it  moat  appoint  ita  own  offioera  and  agenta,  npon  whom 
ita  power  can  be  exerted.  If  it  aeea  fit  to  intoiat  the  perfom- 
ance  of  aoch  dntiaa  to  offioera  of  a  State,  it  moat  take  their 
agency,  aa  already  atated,  upon  the  oonditiona  which  the  State 
may  impoae.  The  oo<yperatiTe  adheme  to  which  the  majority 
of  the  conrt  give  their  aanotion,  by  which  the  gisneral  go?en|* 
ment  may  create  one  condition  and  the  Statea  another,  and 
each  make  np  for  and  anj^ement  the  omiaaiona  or  deiecta  in 
the  legidation  of  the  oAer,  touching  the  aame  aabject,  with  ita 
aeparate  penaltiea  for  the  aame  offence,  and  thna  produce  a 
harmonioua  moaaic  of  atatutory  regulation,  doea  not  appear  to 
haTe  atruck  the  great  juriat  aa  a  feature  in  our  ayatem  of  gOT 
emment  or  one  that  had  been  aanctioned  by  ita  foundera. 

It  ia  true  that,  ainoe  the  recent  amendmenta  of  the  Oonatita 
tion,  there  haa  been  kgialation  by  Congreaa  aaeerting,  aa  in  the 
inatance  before  ua.  a  direct  control  over  State  cAoera,  which 
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preyioody  wm  neror  snppoaed  to  be  oomiMitible  with  thie  inde- 
pendent  eodetmoe  of  the  States  in  th^  reeerred  poiren. 
Much  of  thst  legislatioii  has  yet  to  be  brought  to  the  teet  of 
jadioial  gmminatfam ;  and,  until  the  recent 'daoisioiie  in  the 
Yiiginia  caaest  I  conld  not  haye  beliered  that  the  f cmner  eaie- 
foliy  considered  and  repeated  jodgments  of  this  court  upon 
provisions  of  the  Constitntion,  and  npon  the  general  character 
and  pnrposes  of  that  instnmMHut,  would  hare  been  disregarded 
and  orermled  These  decisions  do  indeed,  in  my  jodgmenti 
,oonstitote  a  new  departore.  They  giro  to  the  Federal  gOTem- 
ment  the  power  to  strip  the  States  of  the  right  to  Tindicato 
their  anthorit^  in  their  own  ^xmrts  against  a  viohitor  of  their 
laws,  when  tiie  transgressor  happens  to  be  an  officer  of  the 
United  States,  or  alleges  diat  he  is  denied  or  cannot  enforce 
some  right  under  their  laws.  And  tliey  assert  for  the  Federal 
gOTemment  a  power  to.  subject  a  judicial  officer  of  a  State  to 
punishment  for  the  manner  in  which  he  diwharges  his  duties 
under  her  laws.  The  power  to  ponish  at  all  existing,  the  nature 
and  extent  of  the  punishment  must  depend  upon  the  will  of 
Congress,  and  may  be  carried  to  a  remotal  from  office.  In  my 
judgment, — and  I  say  it  without  intending  any  disrespect  to 
my  associates,  —  no  such  adTance  has  CTsr  before  been  made 
toward  the  conTsrsion  of  our  Federal  system  into  a  consoli- 
dated and  cefiljalized  goyemment.  I  cannot  think  that  those 
who  framed  and  advocnted,  and  the  States  which  adopted  the 
amendments,  contemplated  any  such  fundamental  change  in  our 
theory  of  goyemment  as  those  decisions  indicate.  Prohibitions 
sgainst  legislation  on  particular  subjects  preyiously  existed,  — 
as,  for  instance,  against  passing  a  bill  of  attainder  and  an 
€z  post  faeto  law,  or  a  law  impairing  the  obligation  of  con- 
tracts ;  and,  in  enforcing  those  prohibitions,  it  was  never  sap- 
poeed  that  criminal  prosecutions  could  be  authorized  against 
members  of  the  State  legislature  for  passing*  the  prohibited 
laws,  or  against  members  of  the  State  judiciary  for  sustaining 
them,  or  against  exeoutiye  officers  for  enforcing  the  judfcial 
determinations.  Enactments  prescribing  such  prosecutions 
would  haye  given  a  fatal  blow  to  the  independence  and  au- 
tonomy of  the  States.  So,  of  all  or  nearly  all  the  prohibi 
tions  of  the  recent  amendments,  the  same  doctrine  may  be 
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iwerte<!  In  few  insteaoet  ooold  legislation  by  Congrew  be 
deemed  appiapriate  for  their  enforcement,  which  ahonld  pro- 
Tide  for  the  annulment  of  prohibited  laws  in  any  other  way 
than  through  the  instnunentality  of  an  appeal  to  the  judidsry, 
when  they  impinged  npon  the  rights  of  parties.  If  in  any 
instance  there  conld  be  siioh  legislation  aathoriztng  a  criminal 
prosecntioii  for  disregarding  a  prohibition,  that  l^gisIatioB 
should  define  the  offence  and  declare  the  ponishment,  and  not 
inTade  the  independent  action  of  die  different  departments 
of  the  State  goyemments  within  their  appropriate  spheres. 
Legislation  by  Congress  can  neither  be  necessary  nor  appro- 
priate which  would  subject  to  criminal  prosecution  State  offi- 
cers for  the  performance  of  duties  prescribed  by  State  laws, 
not  haying  for  their  object  the  forcible  subyersion  of  the 
goyemment. 

The  clause  of  tlie  Constitution,  upon  whic^  reliance  was 
placed  by  counsel,  on  the  argument,  for  the  legislation  in  ques- 
tion, does  not,  as  it  seems  to  me,  giye  the  slightest  support  to 
it.  That  clause  declares  that  **  the  times,  places,  and  manner 
of  holding  elections  for  senators  and  repreeentatiyes  shall  be 
prescribed*  in  each  State  by  the  legislature  thereof ;  but  die 
Congpress  may,  at  any  time,  by  law,  make  or  alter  such  regula- 
tions, except  as  to  the  places  of  choosing  senators.''  The  power 
of  Congress  thus  conferred  is  either  to  alter  the  regulations 
prescribed  by  the  State  or  to  make  new  ones ;  the  alteration  or 
new  creation  embracing  eyery  particular  of  time,  place,  and 
manner,  except  the  place  of  choosing  senators.  But  in  neither 
mode  nor  in  any  respect  has  Congress  interfered  with  the  reg- 
ulations prescribed  by  the  legislature  of  Ohio,  or  with  those 
prescribed  by  the  le^slature  of  Maryland.  It  has  not  altered 
them,  nor  made  new  ones.  It  has  simply  proyided  for  the 
appointment  of  officers  to  superyise  the  execution  of  the  State 
laws,  and  of  marshak  to  aid  and  protect  them  in  such  super- 
yision,  and  has  added  a  new  penalty  for  disobeying  those  laws. 
This  is  not  enforcing  an  altered  or  a  new  regulation.  What- 
eyer  Congress  may  properly  do  touching  the  regulations,  one 
of  two  things  must  follow ;  either  the  altered  or  the  ne:w  r^gur 
lation  remains  a  State  law,  or  it  becomes  a  law  of  Congress. 
If  it  remain  a  Stete  law,  it  must,  like  other  laws  of  the  State, 
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be  enf oroed,  tihioiigli  ita  instramentalitiet  and  agenoiea,  and 
with  tba  penaltiea  whidi  it  may  see  fit  to  prescribe,  and  without 
the  fiuperrision  or  interference  of  Federal  officiala.  If,  on  the 
odier  hand,  it  become  a  hiw  of  Congress,  it  must  be  carried 
into  ezecntion  by  snch  officers  and  with  saoh  sanctions  as  Con- 
gress niay  designate.  Bnt  as  Congress  has  not  altered  the  reg- 
nlatioBs  for  the  election  of  reprssentatiTea  prescribed  by  the 
legislatore  of  Ohio  or  of  Maryland,  either  as  to  time,  place,  or 
manner,  nor  adopted  any  regulations  of  its  own,  there  is  nothing 
for  the  Federal  government  to  enforce  on  the  subject.  The 
general  authority  of  Congress  to  pass  all  laws  necessary  to  carry 
into  executbn  its  granted  powers,  supposes  some  attempt  to 
exercise  those  powers.  There  must,  therefore;  be  some  regu- 
lations made  by  Congress,  either  by  altering  those  prescribed 
by  the  State,  or  by  adopting  entirely  new  ones,  as  to  the  times, 
places,  and  manner  of  holding  elections  for  representatifes, 
before  any  incidental  powers  can  be  inyoked  to  compel  obedi- 
ence to  them.  In  other  words,  the  implied  power  cannot  be 
invoked  until  some*  exercise  of  the  express  power  is  attempted, 
and  then  only  to  ud  its  execution.  There  is  no  express  power 
in  Congress  to  enforce  State  laws  by  imposing  penalties  for 
disobedience  to  them ;  its  punitive  power  is  only  implied  as  a 
necessaiy  or  proper  means  of  enforcing  its  own  laws ;  nor  is 
there  any  power  delegated  to  it  to  supervise  the  execution  by 
State  officers  of  State  laws. 

If  this  view  be  correct,  there  is  no  power  in  Congress,  inde- 
pendently of  all  other  considerations,  to  authorize  the  appoint- 
ment of  supervisors  and  other  officers  to  superintend  and  interfere 
with  the  election  of  representatives  under  the  laws  of  Ohio  and 
Maryland,  or  to  annex  a  penalty  to  the  violation  of  those  laws, 
and  the  action  of  the  circuit  courts  was  without  jurisdiction 
and  void.  The  act  of  Congress  in  question  wlss  passed,  as  it 
seems  to  me,  in  disregard  of  the  object  of  the  constitutional 
provision.  That  was  designed  simply  to  give  to  the  general 
government  the  means  of  its  own  preservation  against  a  possible 
dissolution  from  the  hostility  of  the  States  to  the  election  of 
representatives,  or  firom  their  neglect  to  provide  suitable  means 
for  holding  such  elections.  This  is  evident  from  the  language 
of  its  advocates,  some  of  them  members  of  the  convention,  when 


Oet  1879.]  Ix  PABn  Olabki.  417 

the  Canfltatntioii  was  presented  to  the  obnntry  for  adoptioiu 
In  oommenting  upon  it  in  his  report  of  the  debates,  Mr.  Madisoa 
said  that  it  was  meant  ^*  to  giTe  the  national  legidatore  a  power 
not  only  to  alter  the  proTisions  of  the  Stetes,bat  to  make  regiH 
lations,  in  mm  the  States  ihauld  fatt  or  r^fuee  aUogdUr.^ 
Elliott's  Debates,  402.  And  in  the  Virginia  convention  oaBed 
to  consider  the  Constitution,  he  obserred  that  **  it  was  found 
impossible  to  fix  the  time,  place,  and  manner  of  the  election  of 
representatiTCs  in  the  Constitation.  It  was  foond  ncQSSsary  to 
leave  the  regulation  of  these,  in  the  first  place,  to  the  Steto 
governments,  as  being  best  acqoainted  with  the  situation  of  the 
people,  subject  to  the  control  of  the  general  government,  in 
order  to  enable  it  to  produce  uniformUjf  and.  prevent  it$  own 
dieeohahnr  8  id.  867.  And  in  the  Federalist,  Hamilton  said, 
that  the  propriety  of  the  clause  in  question  rested  ^  upon  the 
evidence  of  the  plain  proposition  that  every  government  should 
contain  in  itself  the. nieans  of  its  own  preservation." 

Similar  language  is  found  in  the  debates  in  conventions  of 
the  other  States  and  in  the  writings  of  jurists  and  stetesmen  of 
the  period.  The  conduct  of  Rhode  Island  was  referred  to  as 
illustrative  of  the  evils  to  be  avoided.  That  State  iras  not 
represented  by  delegates  in  Congress  for  years,  owing  to  the 
character  and  views  of  the  prevailing  party ;  and  Congress  was 
often  embarrassed  by  their  absence.  The  same  evU,  it  was 
urged,  might  result  from  a  similar  cause,  and  Congress  should, 
therefore,  possess  the  power  to  give  the  people  an  opportunity 
of  electing  representatives  if  the  States  should  neglect  or  refuse 
to  make  the  necessary  regulations. 

In  the  conventions  of  several  Stotes  which  ratified  the  Con- 
stitution  an  amendment  was  proposed  to  limit  in  express  terms 
the  action  of  Congress  to  cases  of  neglect  or  refusal  of  a  Stete 
to  make  proper  provisions  for  congressional  elections,  and  was 
supported  by  a  majority  of  the  thirteen  Stotes ;  but  it  wias 
finally  abandoned  upon  the  ground  of  the .  great  improbability 
of  congressional  interference  so  long  as  tiie  Stotes  performed 
thdr  duty.  When  Congress  does  interfere  and  provide  regu- 
lations, tiie  duty  of  rendering  them  effectoal,  so  &r  as  they 
may  require  affirmative  action,  will  devolve  scdely  upon  tiie 
Federal  government.    It  will  then  be  Federal  power  which  is 
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to  be  ezeroised,  and  ita  enforoement,  if  promoted  by  pnnitiTe 
ianetione,  maat  be  ihroogk  Federal  ofBeera  and  agenta ;  lor,  aa 
■aid  by  Mr.  Jnalaoe  Stoiy  in  Prigg  y.  PemMylvMM,  ^  The 
national  goyemmenii  in  the  absence  of  all  poeitiye  pioriaions 
to  the  oontrary,  is  bound,  ibrongb  ita  own  proper  department, 
legidatiye,  judioial,  or  ezecatiTe,  aa  the  eaae  may  require,  to 
oarry  into  cdleot  all  the  rigbta  and  dntiee  imppaed  upon  it  by 
the  Conatitntion.'*  If  State  offioera  and  State  agenta  are  em- 
ployed, they  must  be  taken,  as  already  said,  with  the  eonditiona 
upon  whidi  the  States  may  permit  them  to  act,  and  without 
responsibility  to  the  Federal  authoritiea.  The  power  Tested  in 
Congress  is  to  alter  the  regulations  prescribed  by  the  legisla- 
tures of  the  States,  or  to  make  new  ones,  as  to  the  times,  places, 
and  manner  of  'holditig  the  elections.  Those  which  relate  to 
the  times  and  places  will  seldom  require  any  affirmatiTe  action 
beyond  tiheir  designation.  And  regulations  as  to  the  mamur 
qf  holding  them  cannot  extend  beyond  the  designation  cf  the 
mode  in  which  the  will  of  the  Toters  shall  be  expressed  and 
ascertained.  The  power  does  not  authoriae  Congress  to  deter- 
mine who  shall  participate  in  the  election,  or  what  shall  be  the 
qualification  of  YOters.  These  are  matters  not  pertaining  to  or 
inyolyed  in  the  numner  qf  holding  the  election,  and  their  regu- 
lation  rests  exclusively  with  the  States.  The  only  restriction 
upon  them  with  respect  to  these  matters  is  found. in  the  pro- 
yision  that  the  electors  of  representatiyes  in  Congress  shall 
bays  the  qualifications  required  for  electors  of  the  most  numer- 
ous branch  of  the  State  legislature,  and  the  proyision  relating 
to  the  suffrage  of  the  colored  race.  And  whateyw  regulations 
Congress  may  prescribe  as  to  the  manner  of  holding  the  election 
for  lepresentatiyes  must  be  so  framed  as  to  leaye  the  election 
of  Sti^  officers  free,  otherwiae  they  cannot  be  maintained.  In 
one  of  the  numbers  of  the  Federalist,  Mr.  Hamilton,  in  defend- 
ing the  adoption  of  the  clause  in  the  Constitution,  uses  this 
language:  ^Suppose  an  article  had  been  introduced  into  the 
Constitution  empowering  the  United  States  to  regulate  the 
elections  for  the  particular  States,  would  any  man  haye  hesitated 
to  condemn  it,  both  as  an  unwarrantable  transposition  of  power, 
and  as  a  premeditated  engine  for  the  destruction  of  the  State 
governments?    The  violation  of  principle  in  tliis  case  would 
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lia^a  raqnired  no  ocKmoient.''  By  the  aefe  of  CongraM  mrtiinrf 
by  the  ooart^  an  intorforenoe  wtth  State  eleotions  is  anthoriied 
almost  as  destraetiTe  of  their  oootvol  by  the  States  as  the  direol 
rogolatioii  whioh  he  thought  no  man  would  hesitate  to  oon^ 
demn* 

The  views  expressed  deriye  farther  support  from  the  fast 
that  the  oonstitittioBal  provision  aj^lies  eqoally  to  the  eleetion 
of  senators,  ezoept  as  to  the  plaee  of  choosing  them,  as  it  does 
to  the  eleeti<m  of  representatives^  It  will  not  be  pretended 
that  Congress  could  authorize  the  appointment  of  sapenrisors 
to  examine  the  roll  of  members  of  State  legislatares  and  pass 
npon  the  validity  of  their  titles,  or  to  somtiniie  the  balloting 
for  senators;  or  oooM  delegate  to  special  depnty  marshals  the 
power  to  arrest  any  member  resisting  and  repelling  the  intei^ 
f  erenoe  of  the  sapervisots.  Bat  if  Congrsss  can  anthoriae  sneh 
officers  to  interfere  with  the  jadges  of  deotion  appointed  nnder 
State  laws  in  the  discharge  of  their  daties  when  representa- 
tives are  voted  for,  it  can  anthoriae  snch  officers  to  interfece 
with  membem  of  the  State  legislatariM  when  senators  arf  voted 
lor.  The  langnage  of  the  Constitution  conferring  power  npon 
Congress  to  alter  the  regulations  of  the  States,  or  to  make  new 
regulations  on  the  subject,  is  as  applicable  in  the  cne  case  ae 
in  the  other.  The  objection  to  such  I^gisla^on '  in  both  cases 
is  that  State  officers  are  not  responsible  to  the  Federal  govern- 
ment for  the  mannet  in  which  they  perform  their  dut&ss,  nor 
subject  to  its  control.  Penal  sanctions  and  coerdve  measurss 
by  Federal  law  cannot  be  enforced  against  them.  Whenever, 
as  in  some  instances  is  the  case,  a  State  offiper  is  required  by 
the  Oonstitntion  to  perform  a  duty,  the  manner  of  which  may 
be  prescribed  by  Congress,  as  in  the  election  of  senatom  by 
members  of  State  legislatures,  those  officers  are  responsible 
'only  to  their  States  for  their  offidal  conduct.  The  Federal 
government  cannot  touch  them.  There  are  remedies  for  their 
disregard  of  its  regulations,  which  can  be  applied  without  inter- 
fering with  their  official  character  as  State  officers.  Thus  if 
its  regulations  for  the  election  of  senators  i^hould  not  be  fol- 
lowed, the  election  had  in  disregard  of  them  might  be  invaln 
dated;  but  no  one,  however  extreme  in  hit  views,  would 
contend  that  in  such  a  case  the  members  of  the  legislature 


ASH  Ez  PAsn  Olasul  [Sap.  Ot 

ooold^  be  aabjected  to  eriminat  proflecatioB  for  their  actum. 
With  respect  to  the  electioii  of  lepreeentiiitiYes,  bo  long  as  Con* 
gresa  doet  not  adopt  regulations  of  its  own  and  enforce  them 
through  Federal  officers,  bat  permits  the  regulatioBs  of  the 
States  to  remain,  it  most  depend  for  a  compliance  with  them 
apon  the  fidelity  of  the  State  officers  and  their  responsibility 
to  their  own  government.  All  the  prorisiciis  of  the  law,  there- 
fore, aathorizing  saperrisors  and  marshals  to  interfere  with 
those  officers  in  the  discharge  of  their  duties,  and  providing 
for  criminal  prosecutions  against  them  in  the  Federal  courts, 
are,  in  my  judgment,  clearly  in  conflict  with  the  Constitution. 
The  law  was  adopted,  no  doubt,  with  the  object  of  preventing 
frauds  at  elections  for  members  of  Congress,  but  it  does  not 
seem  to  have  occurred  to  its  authors  that  tiie  States  are  as 
much  interested  as  the  general  government  in  guarding  against 
frauds  at  those  elections  and  ifi  maintaining  their  purity,  and, 
if  possible,  more  so,  as  their  principal  oCKcers  are  elected  at  the 
same  time.  If  frtad  be  succeesf ully  perpetrated  in  any  case, 
they  will  be  the  first  and  the  greatest  sufferers.  They  are 
invested  with  the  sole  power  to  regulate  domestic  a&irs  of  the 
highest  moment  to  the  prosperity  and  happiness  of  their  peo- 
ple, affecting  the  acquisition,  enjoyment,  tiansfer,  and  descent 
of  property ;  the  marriage  relation,  and  the  education  of  chil- 
dren ;  and  if  such  momentous  and  vital  concerns  may  be  wisely 
and  safely  intrusted  to  them,  I  do  not  think  that  any  appre^ 
hension  need  be  felt  if  the  supervision  of  all  elections  in  their 
respective  States  should  also  be  left  to  them. 

Much  has  been  said  in  aigument  of  the  power  of  the  general 
government  to  enforce  its  own  laws,  and  in  so  doing  to  preserve 
the  peace,  though  it  is  not  very  apparent  what  pertinency  the 
observations  have  to  the  questions  involved  in  the  cases  before. 
OS.  No  one  will  deny  that  in  the  powers  granted  to  it  the  gen- 
eral government  is  supreme,  and  that,  upon-  all  subjects  within 
their  scope,  it  can  make  its  authority  respected  and  obeyed 
throughout  the  limits  of  the  Republic ;  and  that  it  can  represa 
all  disorders  and  disturban<Se  which  interfere  with  the  enforce- 
ment of  its  laws.  But  I  am  unable  to  perceive  in  this  fact, 
which  all  sensible  men  acknowledge,  any  cause  for  the  exercise 
of  ungranted  power.    The  greater  its  lawful  -power,  the  greater 
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the  reaaon  for  not  woxpiiig  more,  Unvetti  diigototi  and  di^ 
tarbanoe  wiU  always  arise  among  a  people,  jealous  of  their 
rights,  from  the  eaDeroise  by  the  general  goyemment  of  powers 
which  ihey  haTO  resenred  to  themselves  or  to  the  States. 

My  second  proposition  is  that  it  is  not  competent  for  doh 
gress  to  make  the  exerdse  of  its  panitive  power  dependent 
upon  the  legislation  of  the  States.  The  act  upon  which  the 
indictment  of  the  petitioner  from  Ohio  is  founded  makes  the 
neglect  or  Tiolation  of  a  dnty  prescribed  by  a  law  of  the  State 
in  regard  to  an  election  at  which  a  representative  in  CSongress 
is  voted  for  a  crilninal  offence.  It  does  not  say  that  the 
neglect  or  disregard  of  a  duty  prescribed  by  any  exi&Unff  law 
shall  constitute  such  an  offence.  It  is  the  neglect  or  disregard 
of  amjf  dicty  prescribed  by  onjf  Utw  of  the  State  pre$emt  or 
Juhtre.  The  act  of  Congress  is  not  changed  in  terms  with  the 
changing  laws  of  the  State ;  but  its  penalty  is  to  be  shifted 
with  the  shifting  humors  of  the  State  legislatures.  I  cannot 
think  that  such  primitive  legislation  is  valid,  which  varies,  not 
by  direction  of  the  Federal  legislators,  upon  new  knowledge  or 
larger  experience,  but  by  the  direction  of  some  external  author- 
ity which  makes  the  same  act  lawful  in  one  State  and  en  ninal 
in  another,  not  according  to  the  views  of  Congress  as  to  its  ^  vt>i- 
priety,  but  to  those  of  another  body.  The  Constitution  ve^  ^ 
all  the  legislative  power  of  the  Federal  government  in  Con- 
gress; and  from  its  nature  this  power  cannot  lie  delegated  to 
others,  except  as  its  delegation  may  be  involved  by  the  creation 
of  an  inferior  local  government  or  department.  Congress  can 
endow  territorial  governments  and  municipal  corporations  witii 
legislative  powers,  as  the  possession  of  such  powers  for  certain 
purposes  of  local  administration  is  indispensable  to  their  exist- 
.ence.  So,  also,  it  can  invest  the  heads  of  departments  and  of 
the  army  and  navy  with  pOwer  to  prescribe  regulations  to  en- 
force discipline,  order,  and  efficiency.  Its  possession  ii  implied 
in  their  creation ;  but  legislative  power  over  subjects  which 
come  under  the  immediate  control  of  Congress,  sach  as  defin* 
ing  offences  against  the  United  States,  and  prescrildng  punish- 
ment for  them  cannot  be  delegated  to  any  other  government  or 
authority.  Congress  cannot,  for  example,  leave  to  the  States 
the  enactment  of  laws  and  restrict  the  United  States  to  their 
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•nfbreemeni.  There  exe  meiiy  citkens  of  the  United  States  in 
foreign  ooontrieB,  in  Japan,  Chma,  India^  and  Africa.  Conld 
CongresB  enaet  that  a  dime  againat  one  of  thoee  States  ehoold  be 
panished  as  a  orime  against  the  United  States?  Can  Congress 
abdicate  its  fonctions  and  depnte  foreign  coontries  to  act  for 
it?  If  Congress  cannot  do  diis  with  respect  to  offences  against 
those  States,  how  can  it  enforce  penalties  for  offences  against 
any  other  Statesi  though  they  be  of  onr  own  Union?  .  If  Con- 
gress ooald  depute  its  authority  in  this  way;  if  it  could  say 
that  it  wiU  punish  as  an  offence  what  another  power  enacts  as 
such,  it  might  do  the  same  thing  with  respect  to  die  commands 
of  any  other  audiority,  as,  for  example,  of  die  President  or  the 
head  of  a  department.  It  could  enact  that  what  the  President 
proclaims  shall  be  law ;  tiiat*  what  he  declares  to  be  offences 
shall  be  punished  as  such.  Surely  no  one  will  go  so  far  as 
this,  and  yet  I  am  unable  to  see  the  distinction  in  principle 
between  die  existing  law  and  die  one  I  suppose,  which  seems 
so  extravagant  and  absurd. 

I  will  not  purine  the  subject  further,  but  those  who  deem 
this  question  at  all  doubtful  or  difficult,  may  find  something 
worthy  of  diought  in  the  opinions  of  the  Court  of  Appeals 
of  New  York  and  of  the  supreme  courts  of  several  other 
States,  where  this  subject  is  treated  widi  a  fulness  and  learn- 
ing, which  leaves  noddng  to  be  improved  and  nothing  to  be 
added. 

*  I  am  of  opinion  that  die  act  of  Congress  was  unauthor- 
ised and  invalid;  that  the  indictment  of  the  petitioner  from 
Ohio,  and  also  the  indictments  of  the  petitioners  from  Mary- 
land, and  their  imprisonment,  are  illegal,  and  that,  therefore, 
they  should  all  be  set  at  liberty. 
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PaOXSI  COMPAlilT  V.  St.  LOUIB. 

L  A  munldpri  ocNrposmlkii,  owning  impioTed  wharvM  and  otfiar  trtfialal 

which  It  malntaini,  1  lu  own  eoit»  for  ft  e  bcnajt  ol  tiioM  Mgagod  in  omb 
nwotiqionfbepdbUeiinTicnhlowntanQf  tfaoUnlladBtolMfit  noCptohib 
itod  bj  the  Coa«titatioa  of  tfao  Unitod  Btnttt  horn  chaffing  and  cnilacting 
from  pcrtict  ntfaig  iti  whnnrcc  and  lacOltlM  aoeh  fcaanoahla  laaa  aa  will 
fal^  renrancrate  it  for  the  nM  of  the  pcopHtj. 

S.  Pado$t  Cmpm^f  r.  KmUk  (06  IT.  8. 80)  aflnned. 


Ebbob  to  the  Cirooit  Court  of  the  United  States  for  th« 
Eastern  District  of  Missonri. 
The  facts  are  stated  in  the  opinion  of  the  oonrt. 

Mr.  Jame9  S.  Ikmdwn^  for  die  plaintiff  in  error. 
Mr.  LeverM  BM^  eomiira. 

Mb.  Justiob  Hablak  deliTered  the  <^inion  of  the  coozt. 

The  plaintiff  in  error  is  a  corporation  of  the  State  of  loway 
and«  daring  the  years  1870, 1871,  and  up  to  March  28, 18T2, 
was  engaged  with  steamboats  and  baiges  of  which  it  was  the 
owner,  in  the  business  of  commerce  and  navigation  on  the 
Mississippi  Biver,  between  ports  and  phM)es  in  different  States. 
Its  steamboats  and  badges,  in  the  coarse  of  such  bosiness, 
landed  at  St.  Lonis,  and,  daring  the  period  named,  it  paid  to 
that  city,  upon  the  demand  of  its  constituted  authorities,  large 
sums  of  money,  amounting  in  the  aggregate  to  i6,671.95* 
These  sums  were  exacted  as  whar&ge  dues,  in  yirtae  of  cer* 
tain  ordinances  of  the  city,  one  of  which  was  entitled  ^^An 
ordinance  establishing  and  regulating  die  harbor  department,** 
and  the  other,  ^  An  ordinance  to  reduce  the  rate  of  wharfage 
in  the  city  of  St.  Louis." 

The  authority  of  the  city  to  colletet  tiiese  fees  is  referred  to 
sect  80  of  the  ordinance  first  named,  which  is  as  follows :  — 

'*  There  shall  be  collected  firom  each  and  every  boat,  of  whatever 
kind  or  description,  •  •  •  for  each  and  every  time  the  same  shall 
come  within  the  harbor  of  said  city,  and  land  at  any  wharf  or  land- 
ing, or  be  made  fast  thereto,  or  to  any  boat  thereto  fiwtened,  or 
shall  recttve  or  discharge  any  freight  or  passengers  in  this  diy,  or 
shall  tow  coal  or  any  other  article  in  the  harbor,  seven  and  one* 
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half  cents  for  eaoh  ton  of  said  boat^s  burden,  hj  cnftom-hoase 
measnrementy  as  wharfage  dnes.  If  the  boat  hare  no  cnstom-hoase 
measarementi  or  if  the  harbor-master  be  not  satisfied  as  to  the  ooi^ 
reotneas  of  said  boat's  onstom^honse  measurement,  \e  is  hereby 
empoiTfired  and  directed  to  ascertain  the  tonnage  of  said  boat  hj 
measarementi  according  to  the  roles  and  r^^lations  of  the  United 
States  in  the  measorement  of  boats  and  whar&ge  shall  be  collected 
aocf>rding  to  sndi  measorement :  JProvided^ibnt  any  boat  making 
r»)galar  daily,  semi-weekly,  tri-weekly,  or  weekly  trips,  or  is  en- 
gaged in  the  bosiness  of  towing,  and  ferry*boata,  may  pay  wharf- 
age dues  at  a  different  or  spedal  rate,  as  may  be  proTided  by  this 
ordinance." 

The  payments  in  question  were  made  by  the  company  when- 
ever demanded,  but  always  onder  protest,  and  withoot  waiving 
any  right  it  had  to  recover  the  same  from  the  city  by  an 
action  at  law. 

Tliis  action  was  instituted  to  compd  the  repayment  of  tiie 
sums  thus  collected,  upon  the  ground  that  the  ordinances  in 
question,  and  particularly  the  section  above  quoted,  was  in  con- 
flict, 1st,  witl^  the  clause  prohibiting  any  State,  without  the 
consent  of  Congress,  from  laying  any  duty  of  tonnage ;  2d^ 
with  the  clause  which  declares  that  ^  no  tax  or  duty  shall  be 
iaid  on  articles  exported  from  any  State ;  no  preference  shall  be 
given  any  regulation  of  commerce  or  revenue  to  the  ports  of 
any  one  State  over  those  of  another ;  nor  shall  any  vessels 
bound  to  or  from  one  State  be  obliged  to  enter,  clear,  or  pay 
duties  in  another ;  **  8d,  with  the  clause  conferring  upon  Con- 
gress the  right  to  regulate  commerce  with  foreign  nations, 
among  the  several  States,  and  with  the  Indian  tribes ;  4th, 
with  the  '*  Treaty  of  Paris,  1788,*"  which  declares  that  ''  the 
navigation  of  the  river  Mississippi,  from  its  source  to  the 
ocean,  shall  for  ever  remain  free  and  open  to  the  subjects  of 
Great  Britai  i  and  the  citizens  of  the  United  States ;  *'  Sth, 
with  the  Tnjaty  of  Spain,  concluded  Oct.  27, 1705,  which  de- 
clares :  ** .  •  •  And  his  Catholic  Majesty  has  likewise  agreed 
that  the  navigation  of  the  said  river,  in  its  whole  breadth, 
from  its  source  to  the  ocean,  shall  be  free  only  to  his  subjects 
and  the  dtizens  of  the  United  States ;  **  6th,  witii  the  ordi- 
nance of  1787,  which,  among  other  things,  provides  **  that  the 
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nayigable  waters  leading  into  the  MissiMppi  and  St.  Lawrenoo, 
and  die  oarxying  plaoes  between  the  same,  shall  be  common 
highways  and  for  oyer  free,  as  well  to  die  inhabitsntB  of  the 
said  territory  as  to  the  dtisens  of  the  United  States,  that  may 
be  admitted  into  the  confedenaey,  without  any  tax,  impost,  or 
duty  therefor." 

Thetoourt  bdow,  die  eireuit  fnd  distriot  judges  oonourring, 
was  of  opinion  that  the  plaintiff  in.  error  was  legally  bound 
to  pay  the  sums  so  exacted  and  paid  as  wharfage  fees,  under 
the  ordinances  to  whieh  we  haye  referred.  Judgment  was, 
aooordingly,  giyen  for  the  dty.  Whether  thi'  facts  set  forth 
in  the  special  finding  are  sufficient  to  sustain  the  judgment 
is  the  controlling  question  ari^ng  upon  this  writ  of  error. 

The  elaborate  argument  of  counsel  for  the  company  is 
directed  to  the  suppor^  of  the  first,  second,  and  third  of  the 
foregoing  propositions.  He  withholds  any  suggestion  or  argu- 
ment in  support  of  the  remaining  propositions,  for  the  obyious 
reason,  as  we  suppose,  that  the  case  must  fsSl  altogether  unless 
the  plaintiff  in  error  can  successfully  maintain  the  inyalidity 
of  the  ordinances,  under>eome  one  or  more  of  the  oonstitutiimal 
proyisions  by  him  cited.  If  the  particular  section  of  the  ordi- 
nance, by  yirtue  of  which  these  collections  were  made,  is  not 
in  conflict  with  the  Federal  Constitution,  there  would  be  no 
ground  whateyer  for  holding  that  it  was  inconsistent  with 
either  of  the  treaties  referred  to,  or  with  the  ordinance  of  1787. 
We  will,  therefore,  only  consider  whether  the  city  of  St.  Louis 
was  inhibited  by  any  proyision  of  the  Federal  Constitution  from 
charging  and  collecting  the  fees,  to  enforce  the  repayment  of 
which  is  the  object  of  this  action. 

By  the  charter  of  the  city>  its  mayor  and  council  were  in- 
yested  with  authority  to  regtilate  ^e  stetioning,  anchoring^ 
and  mooring  of  yessels,  within  the  city,  and  to  charge  and  col- 
lect wharfage  on  fire- wood,  lumber,  logs,  &c,  brought  to  the 
port  of  St  Louis.  The  council  was  also  required,  from  time 
to  time,  to  proyide,  by  ordinance,  for  the  leyy  and  coUection 
of  taxes,  licenses,  whar&ge,  and  other  dues,  under  penalty  for 
neglect  or  refusal  to  pay  the  same  $  also,  for  maintaining  the 
permanency  of  and  improying  the  wharf  and  harbor,  and  for 
opening  and  extending  the  wharf,  applying,  in/its  discretion. 
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all  the  net  receipts  from  whtr&ge  to  the  eredit  if  the  wharf 
funds. 

Under  die  authority  thus  conferred,  the  dty  passed  the  ordi- 
nance r^;iilating  and  establishing  its  harbor  department  and 
prescribing  the  duties  of  the  harbqr-maiSter. 

By  that  ordinance  it  is  declared  that  the  harbor  of  the  city 
comprises  the  bed  of  the  Mississippi  River,  its  channels, 
doughs,  bayous,  bars,  and  islands,  from  the  mouth  of  the 
Missouri  River  to  the  southern  boundary  of  the  city.  The 
jurisdiction  of  the  hi^rboxvmaster  is  made  to  extend  over  all 
the  lands,  river  bank,  and  beach  dedicated,  condemned,  occu- 
pied, or  used  for  wharf  purposes,  within  the  dty,  and  over  so 
much  of  the  Mississippi  River,  and  to  the  middle  of  the  main 
channel. thereof  as  lies  immediately  in  front  of  the  city,  over 
which  the  city  has  control. 

It  is  made  his  duty  to  direct  the  landing  and  stationing  of 
all  water-craft  arriving  at  any  point  within  the  limifcs  of  the 
city,  and  to  direct  the  £schaige  and  removal  of  their  cargoes, 
so  as  to  prevent  interference  between  different  vessels  and  their 
cargoes ;  to  superintend  the  arrangement  of  freight,  merchan- 
dise, and  materials  for  repairs  in  the  river  bank,  so  that  the 
same  shall  occupy  as  little  space  as  possible ;  to  see  that  all 
combustible  materials  on  the  landing  are  sufficiently  protected 
from  fire;  to  keep  the  wharf  and  the  river  along  die  shore 
free  from  improper  obstructions ;  to  keep  in  repair  the  ring- 
bolts provided  for  fastening  vessels ;  to  regulate  and  control  by 
proper  rules  to  be  established  and  published,  all  vehicles  trav- 
ersing the  wharf  or  landing,  and  to  remove  thence  such  as  u^ 
necessarily  obstruct  free  passage  upon  said  wharf  or  landing, 
and  generally  to  exercise  complete  supervision  and  control 
over  the  wharf,  river  bank,  landing  and  Front  Street. 

It  is  also  made  his  duty,  under  the  direction  of  the  mayor  to 
provide,  at  the  expense  of  the  city,  whenever  the  same  shall  be 
deemed  necessary,  suitable  posts  and  ring-bolts  for  boats  and 
rafts  to  make  fast  to  and  keep  the  same  in  repair ;  also  to  ex- 
tend the'  steamboat  landing,  north  and  south,  as  soon  as  the 
wharf  was  made  suitable  for  the  landing  of  merchandise,  and 
the  depth  of  the  water  shall  justify,  so  as  to  give  room  required 
by  boats  for  the  handling,  receiving,  and  discharging  of  freight, 
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and  but  the  free  pMiage  of  drays  and  odier  Tehieles,  and  to 
desigiiate  the  boundary  of  each  olaaa  c^  boats,  aooording  to  tha 
mHnts  of  different  traiks  at  the  tine  of  saeh  extension. 

The  duties  thus  imposed  upon  the  harbor-master,  if  fittthf  ally 
dischaxged,  mns^  it  will  be  oonoeded,  materially  adrance,  and 
not  obstmot  or  burden  trade  and  business  on  the  Minssippi 
"BiYer^  espeeially  at  tiie  port  of  St.  Louis.  Services  rtodered 
by  him  in  the  execution  of  those  duties  would  be  in  aid,  and 
not  a  hinderance,  of  commerce  and  navigation. .  Besides,  as  the 
special  finding  discloses,  the  city  acquired,  at  its  ojirn  expense, 
and  owns  the  property  within  its  Umits  along  die  west  bank  of 
the  Mississippi  Biver,  and  for  the  purposes  of  a  wharf  has  im- 
proTcd,  paved,  and  maintains  in  repair,  atits  own  cost,  one  and 
a  half  miles  of  the  same  at  an  enormous  expense.  That  wharf 
was  naed  by  the  plaintiff  in  error  in  conducting,  its  bnriness, 
at  all  stages  of  water,  for  the  purpose  of  receiTing  and  discharg- 
ing fre^t,  and  for  the  convenience  of  paasengers  in  getting  on 
and  off  its  boats.  Its  boats  landed  at  and  used  only  the  im» 
proved  wharL  And  it  is  found  as  a  faet  in  the  case  that  the 
fees  demanded  from  and  paid  by  the  company,  under  the  city 
ordinances,  ^  were  reasonable  in  amount,  and  a  reasonable  com- 
pensation  for  die  use  of  defendant's  wharf,  if  defendant  (the 
dty)  was  entitled  to  collect  any  sums  whatever  under  said 
ordinance.** 

From  this  analysiB  of  the  special  finding  and  the  ordinance 
establishing  and  regulating  the  harbor  department  of  St.  Louis, 
it  is  not  difBcult  to  ajqprehend  the  nature  and  scope  of  the 
question  before  us.  Briefly  stated,  it  is  whether  a  municipal 
corporation,  owning  improved  wharves  and  other  artificial  means 
whidi  it  has  provided  and  maintains,  at  its  own  cost,  for  tiie 
lienefit  of  those  engaged  in  eommeroe  upon  the  public  navigable 
waters  of  the  United  States,  is  prohibited  by  the  national  Con- 
stitution from  charging  and  coUecting  from  tiiose  using  its 
wharves  and  faunlities,  such  reasonable  fees  as  will  fairly  lemn- 
nerate  it  for  the  use  of  its  property? 

This  precise  question  has  heretofore  received  careful  consid- 
eration by  tlus  court,  and  we  recognise  nothing  in  this  case 
which  has  not  been  concluded  by  former  adjudicatioiis,  or  whiidi 
requires  extended  discussion. 


i 
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In  Canmm  t.  New  Orteam  (80  WalL  577),  upon  writ  of 
enor  to  the  Supreme  Court  of  Louisiana,  we  Iiad  oocarion  to 
consider  the  constitutional  validity  of  an  ordinanoe  of  the  city 
of  New  Orleans,  whereby  ^^ levee  and  wharfage  dues''  were 
imposed  upon  steamboats,  mooring  or  landing  **  in  any  part  of 
the  port*'  of  that  city,  the  amount  of  such  duties  to  be  deter- 
mined, at  a  fixed  rate,  by  the  tonnage  of  such  vessels.  That 
case  is  relied  upon  here  as  sustaining  the  ground  upon  which 
the  plaintiff  in  error  assails  the  validity  of  the  ordioanoe  passed 
by  the  municipal  authwities  of  St.  Louis.  We  do  not,  however, 
assent  to  any  such  construction  of  our  opinion  in  that  ease.  It 
was  in  evidence  there,  that  not  more  thfm  one*tenth  of  the 
twenty  miles  and  more  of  the  levee  and  banks  of  the  Mississippi, 
within  the  corporate  limits  of  New  Orleans,  had  any  wharf, 
and  that  vessels  often  landed  at  various  places,  within  the  city, 
where  no  wharfage  facilities  existed.  It  does  not  appear  from 
the  opinipn  of  the  court,  or  from  the  reporter's  statement  of 
that  case,  where  the  landings  of  Cannon's  steamer  were  actually 
made,  whether  at  the  improved  wharf  of  the  city,  or  at  points 
where  no  wharf  accommodations  were  furnished  for  the  use  oi 
vessels.  We,  therefore,  held,  that  the  ordinance,  interpreted 
in  the  lig^t  of  the  admitted  condition  of  the  river  and  its  banks 
within  the  city,  imposed  a  duty  of  tonnage  for  the  mere  privilege 
of  stopping,  mooring,  or  landing  at  the  port  of  New  Orleans, 
and  that  the  charges  exacted  could  not,  in  view  of  the  special 
circumstances  disclosed  by  the  eridence,  be  regarded  or  sup- 
ported, as  compensation  simply  for  the  use  of  the  city's  wharves. 
But  we  there  expressly  recognized,  as  essential  to  the  interests 
of  commerce  and  navigation,  and  as  entirely  consistent  with  the 
provisions  of  the  national  Constitution,  the  right  of  a  municipal 
corporation,  thereunto  authorized  by  the  State  which  created  it, 
to  demand  from  those  engaged  in  commerce  just  compensation 
for  the  use  of  wharres,  or  other  artificial  facilities,  provided  and 
maintained  at  its  expense. 

That  such  was  the  impart  of  our  decision  in  Qmnan  v.  Ifew 
(Mean$  Is  shown  in  the  recent  case  of  Packet  Chmpany  v.  Keo- 
kuk (96  U.  S.  80),  where  the  question  under  consideration  was 
again  and  very  fully  examined  in  connection  with  an  ordinanoe 
of  Eeokqk,  which,  in  its  main  features,  is  like  that  now  under 
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enmination*  By  die  Eeokok  ordiiuuioe  wluurbge  fees  were 
charged  whenever  a  steamboat  should  make  fast  to  any  part  of 
the  wharf  of  that  oity,  or  to  any  Teasel,  or  other  iUiig  at  or 
upon  said  wharfi  or  should  reoeiye  or  dischaige  any  passengers 
or  freight  thereon,  or  shoold  use  any  part  of  the  irfiarf  for  die 
porpose  of  discharging,  receiving,  or  landing  any  freight  or 
passenger — die  fees,  in  such  cases,  to  be  measored  bythe  tm- 
nage  of  the  boat  nsing  the  wharf.  The  nnanimoos  judgment 
of  the  court  was  that  die  Keokuk  oidinaaoe  was  not  ^^ognant 
to  the  Ckmstitntion  of  the  United  States — that  the  wharfage 
fees  collectible  diereundet  were  by  way  ci  compensation  to  the 
city  for  the  use  of  its  property,  and  were  not  duties,  taxes,  or 
hardens  for  the  mere  privilege  of  entering  the  port  of  Keokuk, 
or  remaining  in  it,  or  departing  from  it 

We  need  not  repeat  the  reasons  there  givui  for  ths  distinc- 
tion between  tonnage  duties,  which  the  States  are  prohibited 
from  levying  without  the  consent  of  Congress,  and  wharCsge 
dues,  properly  so  called,  imposed  in  good  &idi,  and  to  the 
extent  only  of  &ir  remuneration  for  wharf  aecommodationa 
furnished  for  the  convenienoe  of  trade  and  commerce.  We 
adhere  to  the  doctrines  announced  in  that  case.  They  are 
decisive  of  the  present  one.  The  fums  paid  by  the  plaintiif  in 
error  were  exacted  and  paid  as  compensation  for  the  use  of  an 
improved  wharf  and  not  for  the  mere  jMivilege  of  entering  or 
stopping  at  the  port  of  St  Louis,  or  for  landing  at  die  shore, 
in  its  nat^ial  condition,  where  there  were  no  conveniences 
which  could  be  called  a  wharf.  The  amount  paid  is  conceded 
to  have  been  just  and  reasonable  compensation  for  vessels  and 
barges  such  as  those  owned  by  die  plaintiff  in  error.  It  was 
not  out  of  proportion  to  the  advantages  and  beneftts  enjoyed 
in  the  use  of  the  improved  wharf..  The  one  was  a  fair  equiv* 
alent  for  the  other.  Nor  is  there  any  ground  whatever  to 
suppose  that  these  wharfage  fees  were  exacted  for  the  pur- 
pose of  increasing  the  general  revenue  of  die  city  beyond 
what  was  necessary  to  meet  its  outlay,  from  time  to  time,  in 
maintaining  its  wharves  in  such  condition  as  the  immense  busi- 
ness and  trade  of  that  locality  required.  We  are  not  at  lib- 
erty, from  any  thing  disclosed  by  the  record,  to  suppose  that 
the  city  intended  its  ordinance  as  a  mere  cover  for  laying 


410  Yumaaam  9,  Tohk.  [Sap^  Ol 

dntifn  at  tonni^^  wiftha  tiie  meaaiiig  oi  tinb  Federal  OauA 
tfttionL 

Wket  hm  been  said  xenden  it  nnneeemfj  te  eoneiJer  aaj 
other  qaestion  presented  in  aqpunent.. 

To  eroid  misapprehensicm,  it  iS|  perhi^s,  well  to  say  that  we 
express  no  opinion  as  to  the  Tafidity  of  any  of  tiie  provisions 
of  the  city  oharter  m  ordinances  except  snch  as  have  direet 
leferenoe  to  tiie  case  before  ns.  We  restrict  onr  decision  to 
Uie  single  point  that  the  city  was  not  prohibited  by  the  Federal 
Constitntton  from  collecting  the  whar&ge  fees  in  questioii  as 
reasonable  compensation  for  the  nse  of  its  wharresby  the  jdala- 
in  error* 


YlCKSBUSG  V.  TOBDf. 

L  TlM  ordliiAaoe  of  iht  eltj  of  Ylckitarg  pMicd  JiOj  H  186S^  cntltM  "As 
ordinanee  MtabUsblaf  tho  rate  of  irhMihgt  to  be  ooUodad  iron  ttesmbosli 
Mid  othtr  water-craft  landing  and  Ijlng  at  the  Cl^  of  Yickabiirg,''  ii  Ml 
in  conflict  with  the  CoDf  titstion  of  the  United  States* 

8.  Poflbr  CMRjNDijf  T.  5t  Lm»  {mipr^  p»  4i8),aflnned. 


Ebbob  to  the  Circuit  Gonrt  of  the  United  States  for  the 
Southern  District  of  MississippL 
The  facts  are  stated  in  the  opinion  of  the  coort. 

Mr.  Philip  PkiUip^^  for  the  plaintiff  in  enor. 


Mb.  Justicb  Hablak  delivered  the  opinion  of  the  court. 

This  writ  of  error  inTolves  the  constitutional  validity  of  an 
ordinance  of  the  cijky  of  Vicksburg,  passed  July  12, 1866,  en- 
titled **  An  ordinance  establishing  the  rate  of  wharfage  to  be 
collected  from  steamboats  and  other  water-craft|  landing  and 
lying  at  the  city  of  Vicksburg." 

The  ordinance  declares  that  all  steamboats  **  landing  at  this 
[that] ^ city''  shall  pay  wharfage  at  the  following  rates:  All 
packets  terminating  their  trips  at  the  city,,  per  treek,  $10 ;  aU 
steamboats  under  1,000  tons  burthen,  passing  and  repassing, 
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for  each  landiiig,  9lO;*uid,  for  eaoh  one  ezeeediog  1,000  tent, 
fl  for  every  100  tons  ezoeas;  eiieiis  or  ezhibition  boats,  95  per 
day. 

The  oidinanee  further  provides  that,  if  the  oaptain  or  offioer 
invcommaiid  of  any  steamboat  or  wateiHsraft  shall  refuse  to 
eomply  with  its  provisions,  on  conviction  thereof  he  shall  be 
chaiged  9100  for  each  landing  thereafter,  nntil  the  scttlemeui 
of  the  litigated  claim. 

Within  the  six  years  immediately  preceding  tiie  commence* 
mSSt  of  this  action,  the  city  of  Y idksbnrg  collected  from  the 
defendants  in  error  (without  protest  or  objection  on  their  part, 
aldiongh  they  knew  tiie  rates  estabttriied  by  the  city)  the  sum 
of  95,400, ''  for^and  on  acconnt,*'  as  die  special  verdict  of  ihm 
jory  recites,  ^d^  wharfsge  for  the  landing  of  plaindffs'  [da* 
fendants  in  error]  boats  at  tiie  city  landing  of  Vicksbaxg  on  die 
Miuissippi,  plamtiSs*  boats  being  at  the  time  engaged  in  the 
coasting  trade  on  said  river,  between  New  Orleans  and  Vioka* 
bug,  and  other  ports  aibom  Yiaksbnrg.'' 

This  action  was  institotad  to  recover  from  tiie  <nty  the  sane 
thus  eiacted  from  the  defendants  in  enor.  Jndgment  upon  the 
special  verdict  of  the  jury  was  rendered  against  the  city,  to 
reverse  which  this  writ  of  error  is  prosecuted. 

It  appeared;  tiponl&is  trial  in  the  Cireoit  Court,  that  the  oer- 
poration  of  Vicksborg  has  bean  the  riparian  owner  of  the  city 
landing,  on  account  of  which  these  charges  were  made,  since 
1861 ;  that  the  former  owner  uniformly  collected  wharfage  foom 
steamboats  stopping  at  said  landing  up  to  1851,  and  that  the  city 
had  done  the  same  l&versinee.that  date«  but  at  higher  rates ;  that 
the  landing  is  comprised  in  a  river-front  in  the  city,  covering  a 
length  of  about  ei^^iteen  hundred  feet  between  high  and  low* 
water  maxfc ;  that  the  landing  is  worth  960,000,  in  the  repair 
and  improvement  of  which  the  city  had  expended,  within  the 
six  years  preceding  the  trial,  940,000 ;  that  the  only  improve 
ment  made  by  the  city  at  the  landing  was  the  grading  and  pil- 
ing of  the  bank  to  prevent  caving ;  that,  altiiough  the  landing 
was  not  paved  or  covered  with  plank,  it  was  a  good  landing  in 
dry  weather,  but  too  muddy  in  wet  weather  to  use  as  a  place 
of  deposit  for  f reigfatj  that  the  annual  net  receipts  by  the  city 
from  the  use  of  the  lan^mig  did  not  exceed  911^500 ;  tlvtt  the 
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wharf  and  harbor-matter  demaDded  and  reoeiTed  from  eaoh 
boat  stoppiBg  at  the  city  landing  flO,  and  no  more^  without 
reference  to  the  tonnage  of  £he  boat  or  the  time  it  lay  at  the 
landing. 

It  was  also  in  eyidenoe  that,  during  the  whole  period  for 
which  collections  were  made  from  defendants  in  error,  the 
Merchants'  Wharf-boat  Association  had  a  wharf-boat  lying  at 
the  city  landing,  and,  for  the  priyilege  of  oocapying  the  space 
necessary  therefor,  had  paid  die  city  92,000  per  annum ;  that, 
during  that  period,  the  boats  of  the  defendants  in  error  had 
touched  the  city  landing  only  about  twenty  times,  upon  all 
other  occasions  landing  against  or  fastening  to  the  boat  of  the 
Merchants'  Association. 

The  record  discloses  other  £scts.;  -but  they  do  not  seem  to  be 
material  in  the  determination  of  the  case. 

The  judgment  rests  mainly  upon  the  ground  that  the  ordi* 
nance  by  virtue  of  which  the  money  sued  for  was  demanded 
and  collected  was  in  conflict,  as  well  widi  the  clause  of  the 
Constitution  of  the  United  States  conferring  upon  Congress 
the  power  to  regulate  oonuneroe  among  the  States,  as  with 
the  clause  inhibiting  the  States  from  laying  duties  of  tonnage. 

This  question  is  disposed  of  by  the  opinion  just  rendered  in 
Packet  Company  ▼.  St.  L<mU^  Mcpro,  p.  428.  It  is,  in  substance, 
the  same  question  as  that  decided  in  Patket  Compa/nij/  ▼.  Kbo^ 
huk^  95  U.  S.  80,  The  latter  case  had  not  been  determined  in 
this  court,  when  the  judgment  now  complained  of  was  ren- 
dered. Here,  as  in  the  cases  concerning  the  ordinances  of 
Keokuk  and  St.  Louis,  the  sums  sued  for  were  exacted  and  re- 
ceived as  wharfage-fees  by  way  of  compensation  for  the  use  <^ 
an  improved  wharf,  purchased  and  maintained  by  a  municipal 
corporation  at  its  own  cost,  for  the  benefit  of  commerce  and 
navigation.  They  were  not  exacted  for  the  mere  privilege  of 
entering  or  remaining  in  or  departing  from  the  port  of  Vicks- 
buig.  The  ordinance  in  question  does  not,  therefore,  entrench 
upon  the  power  of  Congress  to  regulate  oommeice  among  the 
Stisktes,  fior  does  it  lay  a  duty  of  tonnage  in  die  sense  of  the 
Constitution. 

It  is  contended  that  diis  ordinance,  in  explicit  language, 
imposes  a  tax  for  merely  landing  aJt  ike  eUjfy  and  points  on  the 
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shore  where  there  may  have  been  in  faet  no  wharl  It  ihe 
ordhianoe  was  raeeeptible  of  that  ooutmetion,  a  qnettion 
would  be  presented  for  oar  determination  altogether  different 
from  the  one  before  ns.  Clearly,  the  city  oonld  not  eoUeet 
wharfage  for  the  nse  of  die  nnimproTed  shore  of  the  river,  or 
for  that  which  was  not,  in  any  &ir  business  sense,  a  wharf. 
Here  there  was  an  improved  wharf,  and  as  such  it  was  nsed  by 
the  boats  of  the  defendants  in  error.  The  sums  demanded 
wSre  paid  as  and  for  whar&ge  daes,  collectible  under  an  ordi- 
nance which,  rightly  constmed,  only  anthorised  tiie  imposition 
of  dnes,  by  way  of  reasonable  compensation,  for  the  nse,  not  of 
the  river  shore  in  its  natural  condition,  bat  of  the  wharves  of 
the  city,  erected  and  maintained  at  public  expense. 

One  other  pcdnt  deserves  notice.  The  circumstance  that  the 
defendants  in  error  paid  the  Merchants*  Wharf-boat  Associa- 
tion its  regular  charges  for  landing  at  or  against  its  boat  does 
not  affect  the  right  of  the  city  to  demand  firom  vessels  the 
wharfage  dues  prescribed  by  the  ordinance  in  question.  It 
does  not  appear  that  the  city,  by  granting  the  privilege  which 
it  did  to  that  association,  waived  or  intended  to  surrender  its 
claim  for  wharfage  from  vessels  landing  against  the  association 
wharf-boat.  "AH  freight  reesived  by  or  discharged  from  such 
vessels  necessarily  passed  over  the  city*s  wharf  to  its  destini^ 
tion.  It  is  not  to  be  presumed  that  tiie  city  intended,  by  the 
special  .privileges  granted  to  the  Merchants*  Wharf-boat  Asso- 
ciation, to  waive  its  didm  for  wharfage  dues  from  vessels  hm^ 
ing.  against  that  boat,  and  using  the  eity*s  wharl 

In  view  of  what  has  been  said  touching  the  validity  of  'the 
city  ordinance,  it  is  unnecessary  to  inquire  whether,  had  such 
ordinance  been  held  to  be  unconstitutional,  the  defendants  in 
error,  under  the  evidence  in  this  action,  could  recover  back 
what  they  had  paid  witiiout  protest  or  objection,  and  with  a 
full  knowledge  of  all  the  facts. 

The  judgment  of  the  Circuit  Court  will  be  reversed,  with 
directions  to  render  judgment  for  the  city  upon  the  qpedal 
verdict  of  the  juy;  and  it  is 
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Eebob  to  tlie  Baltimore  City  Coart,  Stste  of  Maryland. 

Section  4  of  an  act  of  the  Graieral  AaaemUy  of  Maryland  of 
1827,  bliapter  162,  entitled  **  An  Act  to  appmnt  State  wharfin- 
gen  in  the  city  of  Baltimore,  and  to  authorise  the  collection  of 
irhaifiige  in  certain  caaes  in  said  city  **  (Maryland  Code  of  Pub- 
lic Local  Laws,  art.  4,  sect.  945),  provides  as  fbllowa :  — 

**TIie  mayor  and  dty  conndl  of  Baltimore  shall  be,  and  they  are 
hsreby*  empoirered  and  authorized  to  r^;ii]ate,  establish,  charge 
and  edlect,  to  the  use  of  tiie  said  mayor  and  dty  council,  such  rate 
of  whsrfage  as  they  may  think  reasonable,  of  and  from  all  vessels 
resorting  to  or  lying  at,  landing,  depositing,  or  transporting  goods 
or  articles  other  than  the  productions  of  this  State,  on  any  wharf 
or  wharves  belonging  to  said  mayor  and  city  eoundl,  or  any  public 
wharf  in  the  said  dty,  other  than  the  wharves  belonging  to  or  rented 
by  the  Stat^" 

Pursuant  to  the  antiiority  conferred  by  said  act,  the  mayor 
and  dty  council,  on  July  27, 1858,  passed  an  ordinance  ^  to 
regulate  the  public  wharves  in  the  dty  of  Baltimore,*'  the  pro^ 
visions  of  which,  as  found  in  the  thhiy-ihird  and  thirty-fifth 
sections  of  art  22  in  die  Baltimore  City  Code,  are  as  fol- 
lows:— 
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*SaoT.  SB.  AH  goodfi  w«r6%  or  mereha&diM^  landed  on'  tlM 
pnblio  whaiTCt  from  on  board  of  any  remel  or  retaeli  1  jring  at  ajid 
whrnrwrn  •  •  •  shall  pay  the  feUomng  ratoa  of  trharfage  for  eaah 
and  erory  day  Ite  aamo  may  remain  thereon  •  •  •  to  be  peid  by 
the  owner  or  oonrignee»  or  in  the  event  of  there  being  none,  tlM 
matter  of  the  Tesed,  and  all  goods  shipped  from  one  yessel  to  an- 
other,  one-half  to  be  paid  by  the  shipperi  bags  of  coiFee,  ginger, 
pepper,  or  any  other  artieles  in  similar  bags,  eaeh  <me  sent;  bales 
of  merdiandise,  •  •  •  fto^  eaeh  four  eents;  barrelaof  ereiydesorip- 
tion  oontaining  merehandise  or  otherwise,  eaoh  two  eehts ;  boxes 
of  sugar,  •  •  •  dso^  each  three  cents;  •  •  •  grain  per  boshel,  and  all 
other  articles  sold  by  the  boshel,  other  than  the  prodnet  of  the 
State  of  ICaryland,  one-half  cent ;  grindetonesi  each  one  cent ; "  Ac., 
^all  otfier  goods  not  ennmerated  in  the  above  list  to  pay  in  pro* 
portion." 

<*8aot.  tS.  An  vessels  resorting  to  or  lying  at,  landing,  depeJt 
ing  or  transporting  goods  or  artides  ether  than  the  prodoction'  d 
this  State,  on  or  frofa  any  wharf  or  wharves  belonging  to  the  WMfOk 
and  city  oonnd!,  or  any  pnblie  whaif  in  the  said  city,  other  tbm 
the  wharves  bdonging  to  or  rented  by  the  Siat^  shaH  be  eharjfs 
able  with  the  wharfiige  as  f  xed  by  diis  ordinance,  npon  tU  goods 
or  articles  landed  or  depouted  on  any  wharf  or  whsrves  bdonging 
to  the  said  mayor  and  dty  connoil ;  and  the  master  or  owner  of 
the  vessd  so  depositing,  landittg,  or  transporting  said  goods  «r 
artides,  shall  be  responsible  tor  the  same.* 

Theactof  the  Oenexal  AasenBUy4»f  1860,  chapter 226  (Oode 
of  Public  General  Lawa,  art.  96,  aaot  18)«  reqaires  potatoes  to 
be  sold  in  the  Stale  of  Maiyknd  ""by  w^^^i,  at  the  rate  9i 
fifty'^x  ponads  to  the  boshel,''  nnder  penalty  of  a  tea  of  ten 
dollars.   . 

Scot  6  Revised  Oidinaaoes  of  1868  (Baltimora  City  Code, 
art  22,  sect.  10)  is  as  foUowa:  — 

**It  Aall  not  be  lawful  for.  any  vessd  landing  or  reedving  eaigo 
at  any  of  the  wharves  within  the  limiu  of  the  dty,  wUdi  is  required 
to  pay  wharfiige  on  caigo  or  vessd  to  the  harbor  masters  of  the  dty 
of  Baltimore,  to  leave  the  wharf  where  said  vessel  reodves  at  dis- 
charges her  oargo^  without  fhmishing  said  harbor  master,  upon 
application,  with  his  manifest  or  bills  of  lading  of  cargo,  and  paying 
the  wharfiige  on  the  same,  under  a  pendty  of  $20^  to  be  collected, 
as  other  debts  are  collected,  from  the  captain,  commander,  owner, 
or  consignees  of  sdd  vessels  so  oflbnding.'' 
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In  Jnne,  18T6,  Edward  T.  Gay,  a  resident  in  and  dtiaen  of 
the  oonntj  of  Aooomac,  in  the  State  of  Yiiginiai  arriTed  at  the 
eity  of  Baltimore  with  the  Bohooner  ^  George  S.  Powell^'*  of 
which  he  was  captain  and  part  owner,  laden  with  a  cargo 
of  potatoes  raised  and  produced  in  4he  State  of  yizginia»  and 
landed  said  cargo,  amounting  to  two  hundred  and  twenty 
bushels,  on  Pratt  Street  wharf,  belonging  to  said  dty,  not 
**that  part  of  Pratt  Sfteet  wharf  reserred."  Thereupon  the 
harbor-master  demanded  of  him  the  sum  of  $4.40  wharfage 
upon  siud  potatoes  so  landed;  and  payment  thereof  being 
refused,  the  dty  of  Baltimore  brought  this  action  of  debt,  to 
recoyer  the  penalty  of  $20,  imposed  by  art  22,  sect  10,  of  the 
city  code,  tupra.  The  defendant  appeared,  and  judgment  for 
$20  penalty  and  costs  having  been  rendered  against  him,  he 
appealed  to  the  Baltimore  City  Court,  at  the  trial  wherein  he 
prayed  the  court  to  grant,  as  the  law  of  the  case,  the  following 
propositions :  — 

1st,  That  the  act  of  the  General  Assembly  of  Maryland  of 
1827,  c.  162,  sect  4,  and  the  portions  of  the  ordinances  of  the 
mayor  and  city  council  passed  thereunder,  which  impose  a  spe- 
cial whar&ge  charge  on  extra-state  grown  products,  are  repug- 
nant to  the  third  clause  of  the  eighth  section  of  art  1  of  the 
Constitution  of  the  United  States,  and  unlawful. 

2d,  That  the  act  of  the  General  Assembly  of  Maryland  of 
1827,  0. 162,  sect.  4,  and  the  portions  of  the  ordinances  of  the 
mayor  and  dty  council  passed  thereunder,  which  impose  a 
special  wharfage  charge  on  extra-state  grown  products,  are 
repugnant  to  the  second  clause  of  the  tenth  section  of  art.  1  of 
the  Constitution  of  the  United  States,  and  unlawful. 

8d,  That  the  act  bf  the  General  Assembly  of  Maryland  of 
1827,  c.  162,  sect.  4,  and  the  portions  of  the  ordinances  of  the 
mayor  and'  dty  council  passed  thereunder,  which  impose  a  spe- 
cial wharbge  charge  on  extra-state  grown  products,  are  an 
infringement  upon  the  rights,  priTileges,  and  immunities  of  the 
appellant,  claimed  under  the  first  clause  of  the  second  section 
of  art  4  of  the  Constitution  bf  the  United  States,  and  are 
unlawfuL 

The  court  having  refused  to  grant  said  prepodtions  and 
aiBrmed  the  judgment  below,  Guy  sued  out  this  writ  of  error. 
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Mr.  IVMlfridb  tT.  JBrMni,  for  the  plaintiff  in  etior. 

The  mot  of  tfaa  General  AsiemUyof  Maryland  and  die  ordi« 
nanoes  of  the  eity  of  Baltimore,  under  wliioh  this  notion  waa 
bronght,  are  repognant  to  the  Conatitntion  of  the  United  Statea, 
and  therefore  Void.  Brown  r.  Maryhmd^  12  Wheat  419; 
SttamMp  Campanjf  y.  PoH  Wardmtj  6  Wall.  81;  Woodn^y. 
Parham,  8  id.  128;  Mbuan  t.  Xott,  id.  148;  Ward  y.  Mear^ 
Iafui,12id.418;  SUtU  TmMfB  2V»  ObMt,  id.  204 ;  CoH^iJu 
8M$  IMght  Tax,  15  id.  282;  PuU  y.  MiHrgm,  19  id.  581; 
Cfaiman  t.  Now  OrUam^  20  id.  577;  lUSbroad  Ofmpamjf  y. 
i£iiyIaMu{,21id.456;  WdUmY.SMUrf Mi$wwrUVi\S.^.Vt\ 
Htndtroon  y.  JUagory  ^c,  92  id.  259;  MsOreadf  y.  Fyyiniia, 
94  id.  891;  Oooke  t.  Pmwwifhama,  97  id.  566;  PaekH  0(m» 
pmp  Y.  XMmk,  95  id.  80;  TIU  Wharf  Oau,  8  Bland  (Md.), 
861. 

Mr.  Jmns$  L.  MeLmw,  oanirOt  dted  Ihgam  V.  Maifor^  fc,  5 
Gill  &  John.  (Md.)  857 ;  PoMM^M^  CsMff,  7  How.  402 ;  Oomwr 
Y.  IRKaU,  18  id.  591;  Stoanwh^  Compam^  y.  Port  Wardrn^ 
6  Wall.  81 ;  Waioirw^Y.  Parham,  8  id.  186;  IhwnhamY.  Alea> 
andria  OomeO,  10  id.  178;  MarBhaU  y.  VUkohtfg,  15  id.  146; 
Oaoe  qf  the  SUOe  IMgit  Taa^  id.  277;  MeOroadp  y.  Vhrgima, 
94  U.  S.  891;  Podfcfi  Oompangf  y.  Kookuk,  95  id.  80;  Oooley 
on  Taxation,  62. 

Mb.  Juanon  HabIiAK  deliyered  the  opinion  of  the  ooort 
In  Woodrug^Y.  Parham  (8  WalL  128),  we  had  ooeasion  to 
eonsider  the  oonatitational  Talidity  of  an  ordinanoe  of  the  ei^ 
of  Mobile  nnder  the  provirioni  of  which  had  been  assessed,  for 
municipal  porposes,  a  tax  npon  sales  in  that  city  of  certain 
goods  and  merchandise,  the  product  of  States  other  than  Ala- 
bama.. The  ordinance,  in  its  application  to  articles  carried 
into  Alabama  from  other  States,  was  assailed  as  being  inccn- 
sistMit  with  the  constitational  inhibition  npon  the  States  levy- 
ing imposts  or  daties  on  imports  or  eiports — with  the  power 
of  Congress  to  regulate  commerce  with  foreign  nations  and 
among  the  several  States —  and  with  that  dause  which  declares 
that  the  cit|tens  of  each  State  shall  be  entitled  to  all  the  im- 
munities and  privileges  of  citizens  of  the  several  States. 
Touching  the  first  of  these  propositions  it  was  ruled  that  the 
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term  importi  as  need  in  aeot  10,  art  1,  of  the  Constitation,  had 
relerenoe  to  artidea  imported  from  foreign  ooantries,  and  not 
to  sneh  as  were  brought  from  one  of  the  States  of  the  Union 
into  another.  In  the  argument,  Brown  y.  MaryUmd  (IS 
Wheat.  419)  was  cited  in  snpport  of  the  proposition  that  the 
whole  ordinance,  in  its  application  to  articles  brought  from 
other  States  to  Mobile  for  side,  was  an  nnandiorized  vegnlatioB 
of  inter-state  oommeroe.  Upon  that  branch  of  the  case*  we  said: 
^*  If  the  court  there  [in  Brown  t.  Maryland]  meant  to  say  that 
a  tax  leried  on  goods  from  a  sister  State,  which  wi(k  not  levied 
on  goods  of  a  similar  character  prodnced  within  the  State, 
would  be  in  conflict  with  the  claase  of  the  Ckmstitntion  pving 
Congress  the  right  to  regulate  commerce-  among  the  States,  as 
mach  as  the  tax  on  foreign  goods,  then  under  consideration, 
was  in  conflict  with  die  anthority  to  regulate  ccHnmerce  with 
foreign  nations,  we  agree  to  the  proposition*** 

In  a  subsequent  portion  of  oar  opinion  in  Woodr^  t.  Par> 
Aom,  it  was  said :  ^  But  we  may  be  asked,  is  tiiere  no  limit  to 
the  power  of  the  States  to  tax  the  produce  of  other  Ststes 
brpog^  within  their  borders?  And  can  they  so  tax  tiiem  as 
to  driye  them  oat  or  altogether  prevent  their  introduction  or 
tiiMr  transit  over  their  territory?  .The  case  bef<»B  as  is  a 
simple  tax  on  sales  of  merchandise  imposed  alike  apoQ  aU  sales 
made  in  Mobile,  whether  the  sales  be  made  by  a  <ntis»i  of 
Alikbama,  or  of  anotiier  State,  and  whether  the  goods  scdd  are 
the  products  of  that  State  or  of  some  other.  There  is.  no 
attempt  to  discriminate  injuriously  against  the  products  of 
otiier  States,  or  the  rights  of  their  citizens,  and  tihe  case  is  not, 
therefore,  an  attempt  to  fetter  commerce  among  the  States,  or 
to  deprive  the  citisens  of  other  States  of  any  privilege  or  im- 
munity possessed  by  citizens  of  Alabama.  But  a  law  having 
such  operation^' would,  in  our  opinion,  be  an  infringement  of  the 
provisions  o^  the  Constitution  which  relate  to  those  subjects, 
and,  therefore,  void.'* 

In  BSnmm  v.  LaU  (8  WalL  148),  we  npheld  a.  statute  of 
Alabama,  imposing  taxes  upon  tbe  sale  of  sjnrituous  liquors 
within  its  limits,  upon  the  ground  that  it  did  not  discriminate 
against  the  products  of  other  States,  and  only  subjecfced  them 
to  the  same  taxation  imposed  upon  similar  articles  manufactured 
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that  State.  BmA  the  statate  been  mieoeptible  of  a  different 
eonstniction,  it  would  haTe  been  held  to  be  fepngnant  to  the 
Conatitatiim. 

In  Ward  t.  Marifkmd  (12  id.  418),  we  examined  the  pro 
viaions  of  a  atatate  of  Maryland  which,  among  other  things, 
required  of  penona,  not  permanent  residenti  of  that  State, 
before  selling  or  offering  for  sale  within  the  limits  of  the  eilj 
of  Baltimore,  any  goods,  wares,  or  merchandise  whateyer,  other 
than  agricaltoral  prodacts  and  articles  mannfaetured  in  that 
State,  to  obtain  a  license  therefor.  The  amoont  exacted  for 
sooh  license  was  larger  than  the  statate  reqoired  of  resident 
traders  eiqgaged  in  like  business.  In  declaring  the  statute  to 
be  repugnant  to  the  Federal  Constitution,  we  said  that,  ^  inas- 
much as  the  Constitution  provides  that  the  citizens  of  each 
State  shall  be  entitled  to  all  priyileges  and  immunities  of  eit- 
isens  in  the  seyeral  States,  it  follows  that  the  defendant  might 
lawfully  sell  or  offer  or  expose  to  sale,  within  the  district  de-' 
scribed  in  the  indictment,  any  goods  which  the  permanent 
residents  of  the  State  might  sell  or  offer  or  expose  for  sale  in 
that  district,  without  being  subjected  to  any  higher  tax  or 
excise  than  that  exacted  by  law  of  such  permanent  residents.'* 

Upon  the  same  ground,  in  the  more  recent  case  of  Wdtan  t. 
£^aU  of  MuBimri  (91  U.  S.  276),  we  held  Toid  a  statute  of 
Missouri  imposing  a  peddler's  license-tax  upon  persons  going 
from  place  to  place  to  sell  patent  and  other  medidnes,  goods, 
wares,  or  merchandise,  except  l)ooks,  charts,  maps,  and  statiim- 
ery,  not  the  growth,  product,  or  manufacture  of  that  State,  and 
which  did  not  impose  a  like  tax  npon  the  sale  of  similar  articles, 
the  growth,  product,  or  manufacture  of  Missouri. 

In  view  of  these  and  other  decisions  of  this  court,  it  must  be 
regarded  as  settled  that  no  State  can,  connstently  with  the 
Federal  Constitution,  impose  upon  the  products  of  other  States, 
brought  therein  for  sale  or  use,  or  upon  citizens  because  engaged 
in  the  sale  therein,  or  the  transportation  thereto,  of  the  prod- 
ucts of  other  States,  more  onerous  public  burdens  or  taxes  than 
it  imposes  upon  the  like  products  of  its  own  territory. 

If  this  were  not  so,  it  is  easy  to  perceiye  how  the  power  of 
Congress  to  regulate  cpmmerce  with  foreign  nations  and  among 
the  seyeral  States  could  be  practically  annulled,  and  the  equality 
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of  oommereial  privilegeB  secured  by  the  Federal  Constatatioii 
to  oitizenB  of  the  seyeral  States  be  materially  abri^;ed  and 
impaired.  ^^Over  whatever  other  interests  of  the  coantry," 
said  Mr.  Webster,  ^^  this  goyersment  may  diffuse  its  benefits 
and  blessingSi  it  will  always  be  tme,  as  matter  of  historical 
&ot|  that  it  had  its  immediate  origin  in  the  necessities  of  com* 
meroe ;  and  for  its  immediate  object,  the  relief  of  those  neoes* 
sities,  by  remoTing  their  canses,  and  by  establishing  a  nniform 
and  steady  system/*  Bat  State  lepslation  sach  as  that  indi* 
cated  in  die  cases  which  have  been  cited,  if  maintained  by  tiiis 
oonrt,  wonld  nltimatdy  bring  oar  commerce  to  that>*  oppressed 
and  degraded  state,**  existing  at  the  adoption  of  the  present 
Constitation,  when  the  helpless,  inadequate  Confederation  was 
abandoned  •  and  a  national  govemment  instituted,  with  full 
power  oyer  the  entire  subject  of  commerce,  except  that  wholly 
internal  to  the  States  composing  the  Union. 

How  far  the  principles  enunciated  in  the  fdregoing  cases 
control  the  determination  of  the  one  before  us,  we  now  proceed 
to  inquire. 

.  By  an  act  of  the  General  Assembly  of  Maryland,  passed  in 
1827,  authority  was  given  to  the  mayor  and  city  council  of 
Baltimore  to  regulate, .  establish,  charge,  and  collect  to  their 
use  such  rate  of  wharfage  as  they  might  think  reasonable,  of 
and  from  all  vessels  reporting  to  or  lying  at,  landing,  depositing, 
or  transporting  goods  or  articles,  other  than  the  prodwte  of  that 
State,  on  any  wharf  or  wharves  belonging  to  that  municipal 
corporation,  or  any  public  wharf  in  the  city  other  than  the 
wharves  belonging  to  or  rented  by  the  State,  and  that  part  of 
Pratt  Street  wharf,  theretofore  reserved  for  the  use  of  the  citi- 
sens  of  that  State.  Maryland  Code  of  Public  Local  Laws,  art. 
4,  sect.  946. 

In  pursuance  of  that  act  the  city,  by  its  constituted  author- 
it'es,  in  the  year  1858,  passed  an  act  regulating  the  public 
w.iarves.  By  its  thirty-third  section  it  is  declared  that  all 
goods,  wares,  or  merchandise  landed  on  the  public  wharves 
from  on  board  any  vessels  lying  at  said  wharves,  or  placed 
thereon  for  the  purpose  of  shipment  or  exposure  for  sale,  other 
than  the  product  of  the  State  of  Maryland^  shall  pay  wharfage 
according  to. certain  rates  therein  prescribed.    The  thirty-fifth 
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leotion  dmhiM  that  **■]!  Tends  bdongiiig  to  orlying  tt,  kncl 
ing,  depontiDg,  or  teaniportiiig  goods  or  artidet  other  thorn  th$ 
ffi^duetianqfthiiSUite^onmbcmunjmh^ 
ing  to  the  mayor  and  dty  oonncil,  or  any  paUie  wharf  in  the 
aaid  dty,  oUier  than  the  wharres  belonging  to  or  rented  by  the 
State,  shall  be  diargeable  with  the  wharCnge  as  fixed  by  this 
ordinanee,  upon  all  ipoods  or  artides  landed  or  deposited  on 
any  wharf  or  wharres  belonging  to  the  said  mayor  and  cilj 
eooneil;  and  the  master  or  owner  of  the  yessd  so  depositingt 
landing,  or  transporting  said  goods  or  artides,  shall  be  respon- 
sible for  the  same.**  The  ordinance  contained  other  seotions 
providing  for  its  enforeement. 

The  appdiant  Ghiy,  a  reddent  dtiien  of  Acoomao  Coonty, 
yiiginia»  was  engaged  in  the  year  1876  in  sailing  a  schooner,  of 
whioh  he  was  master  and  part-owner,  from  that  ooonty  to  Bal- 
timore, laden  with  potatoes  raised  in  Yiq^ia.  In  June  of  that 
year,  he  landed  his  Tsssd  at  one  of  the  pafalic  wharves  belonging' 
to  the  city  (not  that  part  of  the  Pratt  Street  wharf  reserved), 
and  discharged  therefrom  two  hundred  and  twenty  barrels  of 
potatoes.  Under  the  authority  of  the  foregoing  statute  and 
ordinance,  the  dty  harbor-master  demanded  of  him  the  pay- 
ment of  94.40  as  wharfage. .  He  refused  to  comply  with  that 
demand,  and,  being  sued  by  the  dty,  judgment  was  rendered 
against  him  in  the  court  of  a  justice  <^  the  peace,  whioh  was 
affirmed  by  the  City  Court  of  Bdtimore,  the  highest  court  of 
Maryland  in  whioh  a  decision  of  the  case  could  haye  been 
had. 

It  is  admitted  that  such  wharfage  dues  are  not  and  never 
have  been  assessed  against  parties  or  vessek  bringing  to  that 
port  potatoes  or  other  articles  grown  in  the  State  of  Maryland. 

The  aigument  in  support  of  the  statute  and  ordinance  upon 
which  the  judgment  bdow  rests  is  that  the  dty,  by  virtue  of 
its  ownerdiip  of  the  wharves  in  question,  has  the  right,  in  its 
t,  to  permit  tbdr  use  to  all  vessds  landing  thereat 
the  products  of  Maryland;  and  that  those  operating 
vessds,  laden  with  the  products  of  other  States,  cannot  justly 
complain,  so  long  as  tliey  are  not  required  to  pay  wharfsge 
foes  in  excess  of  reasonable  compensation  for  the  use  of  the 
mtys  property* 
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'Diia  pioposition,  liowerer  ingdniooB  or  plausible,  is  mmoand 
both  npon  principle  and  authority.  The  municipal  corporation 
of  Baltimore  was  created  by  the  State  of  Maryland  to  promote 
the  public  interests  and  the  public  conTenience.  The  wharf 
at  which  appellant  landed  his  yessel  was  long  ago  dedicated  to 
public  use.  The  public  for  whose  benefit  it  was  acquired,  or 
who  are  entiUed  to  participate  in  its  use,  are  not  ^alone  those 
who  may  engage  in  the  transportation  to  the  port  of  Baltimore 
of  the  products  of  Maryland.  It  embraces,  necessarily,  all 
engaged  in  trade  and  commerce  upon  the  public  navigable 
waters  of  the  United  States.  Eyery  yessel  employed  in  such 
trade  and  commerce  may  traverse  tiiose  waters  without  let  or 
hinderance  from  local  or  State  authority;  and  the  national 
Constitution  secures  to  all,  so  employed,  without  reference  to 
the  residence  or  citizenship 'of  the  owners,  the  privilege  of 
landing  at  the  port  of  Baltimore  with  any  cargo  whatever,  not 
excluded  therefrom  by,  or  under  the  authority  of,  some  statute 
in  Maryland  enacted  in  the  exertion  of  its  police  powers.  The 
State,  it  vrill  be  admitted,  could  not  lawfully  impose  upon  such 
cargo  any  direct  public  burden  or  tax  because  it  may  consist, 
in  whole  or  in  part,  of  the  products  of  other  States.  The  con- 
cession of  such  a  power  to  the  States  would  render  wholly 
nugatory  all  national  control  of  commerce  among  the  States, 
and  place  the  trade  and  business  of  the  country  at  the  mercy 
of  local  regulations,  having  for  their  object  to  secure  exclusive 
benefits  to  the  citizens  and  products  of  particular  States.  But 
it  is  claimed  that  a  State  may  empower  one  of  its  political 
agencies,  a  mere  municipal  corporation  representing  a  portion 
of  its  civil  power,  to  burden  inte^«tate  commerce  by  exacting 
from  those  transporting  to  its  wharves  the  products  of  other 
States  wharfage  fees,  which  it  does  not  exact  from  those  bring- 
ing to  the  same  wharves  the  products  of  Maryland.  The  city 
can  no  more  do  this  than  it  or  the  State  could  discriminate 
against  the  citizens  and  products  of  other  States  in  the  use  of 
the  pablic  streets  or  other  public  highways.  The  city  of  Bal- 
timore, if  it  chooses,  can  permit  the  public  wharves^  which  it 
owns,  to  be  used  without  charge.  Under  the  authority  of  the 
State,  it'  may  also  exact  wharfage  fees,  equally,  from  all  who 
use  its  improved  wharves,  provided  such  charges  do  not  exceed 
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what  IS  hix  wmongration  for  the  me  of  its  pn>portj>  PmM 
CoflNpony  T.  iSL  Xmu,  supra,  p.  428 ;  Fidbdny  t*  2bijfi»  SQpra» 
p.  480;  PaekH  Oamjftmjf  y.  J&oiMi,  95  U.  S.  80.  Bat  H  omi- 
not  employ  the  property  it  thus  holds  for  pablio  use  so  as  to 
hinder,  obstrnot,  or  burden  infcer^rtate  commeroe  in  the  interest 
of  oommerce  wholly  internal  to  that  State.  The  fees  which 
it  exacts  to  that  end,  although  denominated  whaiAige  dues, 
cannot  be  ngifdedv  in  the  sense  of  ear  fonner  deeisiops,  as 
compensation  merely  lor  the  use  of  the  city's  property,  Wt 
as  a.  mere  eiqwdient  or  deyiee  to  aooomplisli,  by  indireetion, 
what  the  State  could  not  accomplish  by  a  diieet  tsxi  nu, 
build  op  its  domestio  co^mmeroe  by  means  of  uneqnsl  and 
oppremiye  burdmis  upon  the  industry  and  business  ef  elher 


Such  eraetions,  in  the  name  of  wharfage,  mnst  be  tsfarded 
as  tsTatJnn  upon  interstate  oommerce.  Municipal  eerposa- 
tions,  owning  wharres  upon  the  public  narigable  waters  of  tiw 
United  States,  and  qiuui  public  corporatioas  traaqpecting  1^ 
products  of  the  country,  cannot  be  pei^tted  by  disaimina- 
tionsof  that  character  to  impede  commercial  intoeourse  and 
tra£Bc  among  the  several  States  and  with  foreign  nations. 

In  the  exercise  of  its  police  powers,  a  State  may  exclude 
from  its  territory,  cr  prohibit  the  sale  tbernn  of  any  artioles 
which,  in  its  jn^gment,  fairly  exerdsed,  are  piejudicial  to  the 
health  or  which  would  endanger  the  liyes  or  property  cC  its 
people.  But  if  the  State,  under  the  guise  of  exerting  its  polioe 
powers,  dbodd  make  such  ezolusion  er  prohibition  appBoaUe 
solely  to  articles»  of  that  kind,  liiat  may  be  produced  or  manu- 
factured in  other  States,  the  courts  wrald  find  no  difficulty  in 
holding  such  legislation  to  be  in  conflict  with  the  Constitataon 
of  the  United  States. 

The  power  of  the  national  goyemment  oyer  commeroe  witii 
foreign  nations  and  among  the  sereral  States  is  broad  and 
comprehensiTe.  It  readies  the  interior  of  eyery  State  of  the 
Union,  so  far  as  it  may  be  necessary  to  protect  the  products  of 
other  States  and  countries  from  diMrimination  by  reason  of 
their  foreign  origin.    Bnnm  y.  Jfinylomd,  12  Wheat  419. 

Nothing  can  be  clearer  than  that  the  statute  of  Maryland 
and  the  ordinance  of  the  city  of  Baltimore,  in  the  reqpeots 
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adverted  to,  are  in  oonfliot  with  the  power  of  CoogtesB  orer 
the  eabject  of  commerce. 

The  jadgment  ia  reyersed,  with  dixectioiiB  to  diamiae  the 
action  against  the  appellant,  with  his  eoets  against  the  dty. 

So  ordered. 

Mb.  Cmxr  JusncoD  Waixb  dissenting. 

I  cannot  concur  in  this  judgment.  We  have  decided  that  a 
municipal  corporation  may  collect  reasonable  compensatioii  for 
the  nse  of  its  improred  puUio  wharres  and  landing-places. 
•Such  a  charge  is  in  no  just  sense  a  tax  or  harden.  The  State 
of  Maryland  has  seen  fit  to  prohibit  the  city  of  Baltimore  from 
nuiking  any  such  chaige  for  landing  and  depomting  the  prod- 
ucts of  the  State.  That  was  all  the  State  undertook  to  do.  I 
am  unable  to  bring  my  mind  tp  the  condusion  ihat  the  Consti- 
tution of  the  United  States  makes  this  the  equivalent  of  a 
provision  that  all  wharfage  at  the  public  wharves  belonging 
to  the  city  shall  be  free  so  long  as  the  law  as  it  now  stands  is 
in  f orosA 
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Where  In  replerln  Judgment  was  rendeied  in  faror  of  the  plaintiff  for  a  portion 
of  the  property  delirered  under  the  writ^  and  in  faror  of  the  defendant  for 
s  return  of  the  retidoe,  or  Ita  ralna,  the  lanie  not  being  96^000,  and  tba  ^dtaift* 
tiff  ened  oat  a  writ  of  error  to  thia  coivt»  ktld,  that  the  writ  must  be  dit- 
miieed  for  want  of  Jariidiotion. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Kansas. 
The  facts  are  stated  in  the  opinion  of  the  court 

Mir,  NieUan  Cobb  for  the  plaintifib  in  error. 
Ko  counsel  appeared  for  the  defendant  in  error. 

Mb.  Ohibf  JusnoB  Waitb  delivered  the  opinion  of  the 
court. 

This  was  a  suit  in  replevin  brought  by  Pierce  and  Reed, 
die  plaintifb  in  error,  against  Wade  to  recover  a  large  number 
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of  cattle  bnmded  in  a  psrtieQlar  way.  In  exeoatisg  the  writ, 
tha  marahali  by  mistake,  took  from  the  defendant  nxly-two 
head  of  Texas  steeia,  not  having  the  proper  brandt  and  deliT- 
ered  them  with  the  other  eattle  to  the  plaintifB^  on  reoeiTing 
the  requisite  bond.  On  the  trial,  it  was  fennd  that  the  plain- 
tifi  were  the  owners,  and  entitled  to  the  immediate  possession 
of  all  thus  deliyered  over  to  them,  except  the  Texas  steers, 
taken  by  mistake.  It  was  thereupon  adjudged  that  they 
^hare  and  reoorer  from  the  said  defendant  the  possession  of 
all  the  cattle,  •  .  .  exoept  rizty-two  head  of  Texas  steers ;  ** 
and,  as  to  these,  it  was  adjadged  that  they  be  returned  by  the 
plaintifh  to  the  defendant,  or  if  that  ooold  not  be  done,  **  dia* 
the  defendant  have  and  recorer  from  the  plaintiib  the  said  sum 
of  91,400,  the  Talfte  thereof.*'  From  that  judgment  the  plain* 
tifb  below  have  taken  this  writ  of  erroif. 

Upon  this  state  of  facts  it  is  clear  we  haTe  no  jurisdiction. 
The  matter  in  dispute  is  the  sixty-two  head  of  Texas  steers, 
the  value  of  which  is  only  91,400.  The  plaintiAi  lecofered 
eyery  thing  else  which  they  claimed,  and'  the  judgmient  against 
them  is  less  than  96,000.  We  have  al^hiys  held  that  when  a 
case  is  brought  here  by  the  defendant  below,  the  amount  ci 
tile  recovery  against  him  is  the  measure  of  our  jurisdicticm, 
exoept  when  he  has  asked  aflSrmative  relief,  and  that  has  been 
denied.  The  same  rule  is  applicable  to  plaintifis  in  replevin 
suits,  where  the  defendant  gets  judgment  for  a  return  of  prop- 
erty taken  and  delivered  under  the  writ,  or  its  value. 

Writ  af  error  diemieud. 

NovB.-^]iD  Pkrm  t.  Tmigk,  ^not  to  the  dieiiU  Coat  of  tlio  tTnltsd  Ststn 
for  the  Dii|tilot  of  Kaaipw,  tabmilttd  bj  tho  mom  ooqdmI  si  wss  the  piscsdlsg 
csM^  Mb.  Cmsv  Jusnos  Waits  remarked  thst^  as  the  Judgment  was  for  ^jW 
4Mi]j,  the  eaoe  was  In  all  material  reapecti  Uke  that  of  PUre^  t.  Wadt  (Mpn^ 
p.  444),  and  tfiSt^  for  the  feaeone  there  ststsd,  the  writ  woold  be  Amleted. 

00  wnitfWm* 
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Camb  «.  Bahk. 

A^  in  order  to  Meove  tfM  pajmcBt  of  Us  note  to  B.,  pMged  to  tiw  Uittar  eertala 
dwm  «f  the  eiipitia  ttodc  of  a  nfttiowa  tadc  to  LmMhm»  wHIh  aviliorilgr  to 
Mtt  Aeoi  in  MmOI  of  fMh  pajOMBt  DalMiiC  hMtav  boos  md^  R  mU 
lliooi,  and  to  ICaiol^  1879;  on^  to  tho  oMlte  of  the  bMdc  to  tev« 
touiifemd  on  Its  booki.  That  oAoer  refoood  to  aHow  tfio  tianoler,  on  tbo 
groDBd  that  A.  wai  fadobtod  to  tho  bonk.  BoCofo  fto  InuMf or  ooidd  bo  on* 
fcMod,  dM  bank  loflod*  ond  a  frat  avpotalcd  a  rocolfor,  a«dnot  whom  B^ 
Kb.  H  iSTQ,  biw^t  Ak  action  to  vooofor  dowofw  for  tho  loot  onotolnod 
bxhim.  It  dooo  not  appoo^  tiiai  tho  bank  ovor  ad^tod  any  V3r4a  w  piovldlqf 
ivalknonthoihaniof  a'ffeMkholdortodditod  toll»orfli^  dobi  to 
it  had  boon  oontiaotod  bofoia  hit  otook  woo  plodgod  to  B.    JZitf,  L  That  tho 

non^V^n^va  a^p  ^^n^^p    i^niE^^%na4H^^^^n    ^^^f    wn^^n    nowaa^o^^^^Bo^na    ^^b   ^^^^^9   ^»^^^^^ao       mh    ^a^^^^w    ^m^^v    vv^^^^n^^N^n 

hoTtog  boon  tatmrted  bj  tbo  direoton  of  tho  bank  nith  tho  tmarfero  of 
•tockfbiiTofBooltoporailttootnMforfraothorefaoalof  toobaak.  a.  HmH 
Jnflgmont  baTiag  boon  icndorod,  tho  ooait  bdow  had  pawor'  to  ordor  0.  to 
pagr  tho  cAofan,  or  oortHy  H  to  tho 


Ebmb  to  Om  Cireolt  Coort  of  the  Uziited  Stetet  for  the 
Diatriefc  of  Lootnaaa. 

Thia  18  an  actioo  by  tbe  CiiazeiiB*  Bank  of  Looimna  igaiiilit 
Frank  F.Caae,  reoeiyer  of  the  Creaoeat  City  National  Bank,  to 
xeooyer  damages  for  an  aUeg^  ref  naal  on  tbe  part  of  the  latter 
bank  to  permit  a  traaafer  of  two  bandied  and  twenty  aharea  of 
ita  capital  stock. 

The  petition,  which  was  filed  Feb.  24,  1876,  alleges,  in 
sabstance,  that  the  shares  were  pledged  to  the  Citiaeaa'  Bank 
by  Lisaidi  &  Co.,  to  seenre  the  payment  of  dieir  note  to  it  for 
$20,000  ;  that  the  act  of  pledge  contained  an  anthority  to  the 
Citazens'  Bank  to  sell  and  transfer  the  stock,  for  tlM  purpose  of 
paying  said  note ;  that  said  stodc  was  sold  under  Ae  act  of 
pledge  for  940  per  share,  but  that  the  Crescent  City  National 
Bank  refused  to  pormit  the  transfer  tibereof  on  its  books, 
alleging  the  indebtedness  of  Lizardi  &  Co.  to  it  aa  an  esoose 
for  such  refusal ;  that,  by  such  refusal,  the  sale  of  said  stock 
was  preyented ;  and  that,  before  legal  stops  could  be  taken  to 
enforce  the  right  of  transfer,  the  Crescent  City  National  B«ik 
failed,  causing  a  loss  to  the  Citiiens*  Bank  of  $8,800. 

The  prayer  is,  that  the  receiver  be  ordered  to  reoogniie  the 
Citiaens*  Bank  aa  a  creditor  for  said  sum  i  and  that  he  place  k 
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on  iha  neiit  teUeraz  of  distrilmtioii  lor  ifai  1111X6  of  the  ammut 
almdj  divided  smong  ^roditon,  and  in  all  fatun  diTidonda  to 
be  diatribated. 

On  tiie  15th  of  Mareh,  1876,  ibe  noamr  filed  an  0i:ee;^ont 
ieiting  ap  two  groanda  of  defence:  1.  Tliat  the  canae  of  ao*' 
tion  did  not  aconie  within  one  year  next  before  the  eommenee- 
ment  of  the  action,  aa  appears  from  the  petition  filed.  2.  Thai 
the  petition  did  not  diadoae  a  cause  of  action. 

These  exceptiona  baring  been  orermled,  he  filed  an  answer 
reserring  them,  and  denying  all  the  allegations  of  the  petitiaiier, 
except  his  appointment. 

A  yeidict  of  the  jury  in  favor  of  the  plaintiff  below  lor 
•4,000,  with  five  per  oent  interest  from  March  6, 1878,  having 
been  retamed,  the  conrt  rendered  jadgment  **tliat  the  Citi- 
aens*  Bank  of  Lonisiana  do  haye  and  recoyer  of  the  Crescent 
City  National  Bank,  Frank  F.  Oas^  reoeiyer,  14,000  and  inters 
est,  &c. ;  .  •  .and  that  Frank  F.  Case,  reoeiyer,  do  reoogniae 
»the  said  Citiaena'  Bank  of  Louisiana  aa  creditor;  .  •  .  and  that 
he  do  pay  the  same,  or  certify  the  same  to  the  comptndler,  to 
be  paid  in  dne  coarse  of  administration ;  •  •  •  and  that  the 
Citixens*  Bank  of  Lodsiana  do  recsiye,  before  farther  payment 
to  creditors,  xla  dae  pioportion  of  dividends  prd  rata  with  those 
already  paid  to  the  ereditors  of  the  Crescent  Ci^  National 
Bank.** 

The  receiver,  thereapon,  bronght  the  case  here. 

The  remaining  facta  are  set  forth  in  the  opinion  of  tiie 
coart. 

Mr.  J.  2>.  Sau$€  and  ISr.  WtlKam  ChrmU  for  the  plaintiff  in 
enor. 
Mr.  A.  Pitot  and  Mr.  Edward  tTontii,  contra. 

Mb.  Jvbtiob  Cuffobb  delivered  the  opinion  of  the  coort 
Associations  formed  nnder  the  act  to  provide  a  national  car* 
rency  are  reqaired  to  enter  into  articles  of  agreement,  specify- 
ing the  object  of  the  association ;  and  the  artidea  may  contain 
other  rqpilations,  not  inconsistent  with  the  act  which  the 
ciation  may  see  fit  to  adopt  for  the  condact  of  their  basin 
and  affairs.  Snob  an  association  may  make  contracts,  sae  and 
be  soed,  and  complain  and  defend  in  any  coart  of  law  or  eqaitj 
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M  folly  M  natoial  penons.  They  may  alio  deet  direaton; 
and  the  board  of  dixeoton  may  tfipomt  a  prandent,  vio»* 
president,  cashier,  and  other  offioen,  and  define  their  ddties. 
18  Stat  101;  Ber.  Stai^  leot  5186;  Knight  y.  Bmik,  8  ClilL 
429,481. 

Stiffident  appears  to  diow  that  the  plaintiff  bank  discounted 
for  the  firm  named  in  the  transcript  their  promitoory  note,  in 
the  sum  of  $20,000,  payable  to  the  order  of  the  bank  in  tliiity 
days;  and  that  the  promisors,  to  insore  the  payment  of  the 
note,  pledged  to  the  holders  two  hnndred  and  twenty  shares  of 
the  capital  stock  of  the  bank  of  which  the  defendant  is  the 
receiyer, — part  standing  in  the  name  of  the  debtor  firm,  and 
part  in  the  name  of  their  senior  partner.  Authority  was  given 
to  the  pledgees,  at  the  time  the  stock  was  pledged,  in  case  the 
note  was  not  paid  at  matorily,  to  sell  the  shares  pledged  at 
public  or  priTate  sale,  the  pledgors  agreeing  to  sign  all  required 
transfers  of  the  same  necessary  in  the  premises. 

Payment  of  the  note,  when  it  f eU  due,  was  refosed ;  and  tfie 
pledgees  of  the  stock,  hanng  found  purchasers  for  the  same  at 
the  rate  specified  in  the  declaration,  requested  the  bank  of 
which  the  defendant  is  the  receiver  for  permission  to  transfer  the 
stock  to  the  purchasers  of  the  same;  and  the  charge  is  that 
the  bank  peremptorily  refused  the  request,  on  the  ground  that 
the  promisors  of  the  note  were  indebted  to  the  bank,  and 
that  their  stock  could  not  be  transferred  before  payment  of 
their  indebtedness. 

Nothing  appears  to  show  when  the  indebtedness  of  the 
pledgors  of  the  stock  was  contracted  to  the  defendant  bank; 
but  it  is  not  alleged  that  it  preceded  the  pledge  of  the  stock, 
nor  is  it  claimed  that  the  defendant  bank  had  any  lien  on  the 
stock  for  the  payment  of  the  alleged  indebtedness. 

Process  was  served,  and  the  defendant  bank  appeared  and 
filed  a  peremptory  exception  to  the  declaration:  1.  Because 
the  supposed  cause  of  action  did  not  accrue  within  one  year 
next  before  the  commencement  of  the  suit.  2.  Because  the 
petition  or  declaration  does  not  disclose  any  cause  of  action 
against  the  defendant 

Hearing  was  had,  and  the  court  overruled  the  exception^ 
Proceedings  now  unimportant  followed,  when  defendant  again 
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appeared  and  filed  an  answer,  denying  all  the  material  allega- 
tione  of  the  petition.  iBsne  being  joined,  the  parties  went  to 
trial,  and  the  yerdiet  and  jadgment  were  in  fayor  of  the  plain* 
tiff ;  and  the  defendant  excepted,  and  foed  ont  the  present  writ 
of  error. 

Since  the  cause  was  entered  here,  errors  haye  been  assigned 
to  the  effect  following;  1.  That  the  Cirenit  Cknirt  erred  in  hold- 
ing  and  instructing  the  jnrj  that  the  aetion  rose  ex  eantrac^ 
and  that  it  was  not  prescribed  by  one  year.  2.  That  the  Cir> 
cnit  Court  erred  in  instmcting  the  jnry  that  the  defendant  was 
liable  for  the. refusal  of  the  cashier  to  permit  the  stock  to 
be  transferred.  8.  That  the  Circuit  Court  erred  in  refusing 
the  two  prayers  for  instruction  presented  by  the  defendai|t. 
4.  That  the  Circuit  Court  erred  in  ordering  the  receiyer  to 
pay  the  amount  of  the  judgment  or  to  oertify  the  same  to  the 
comptroller. 

By-laws  were  adopted  by  the  defendant  bank,  which  proyide 
that  the  stock  of  the  bank  shall  be  assignable  only  on  the  hooks 
of  the  bank,  subject  to  the  pronsions  and  restrictions  of  the  act 
of  Congress,  and  that  a  transfer-book  shall  be  kept,  in  which 
all  the  assignments  of  stock  shall  be  made.  Certificates  of 
stock  signed  by  the  president  and  cashier  may,  as  the  by-laws 
proyide,  be  issued  to  stockholders ;  but  the  requirement  is,  that 
the  certificate  shall  state  upon  the  face  thereof  that  the  stock 
is  transferable  only  upon  the  books  of  the  bank,  —  the  further 
requirement  being  that,  when  stock  is  transferred,  .the  ATiaiSiy 
certificates  shall  be  cancelled  and  returned,  and  that  new  ones 
shall  be  issued. 

Proyision  is  made  by  the  code  of  the  State  that  persoM  are 
responsible  for  the  damage  they  occasion,  not  merely  by  their 
acts  but  by  their  negligence,  their  imprudence,  and  their  want 
of  skill,  which  is  not  different  in  its  application  to  this  case 
from  the  rule  which  preyails  at  common  law.  Bey.  Code  La., 
arts.  2816,  2816. 

Wheneyer  an  agent  yiolatiss  his  duties  or  obligation  to  his 
principal,  and  loss  ensues  to  the  principal,  he  is  responsible 
therefor,  says  Judge  Story,  and  is  bound  to  make  a  full  indent 
nity.    Story,  Agency  (6th  ed.),  sect  217  a. 

Actions  for  injurious  words,  whether  yerbal  or  written,  and 
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Aom  toft  Utivuigm  cwwd  ty  mimali,  of  wMwilting  fwa  flftacM> 
or  jictfit  offeuc60|  atb  pratonbod  by  ono  jvsr  ni  too  jurinpnH 
dneo  of  «ho  State.  Sot.  Code  La.,  aeet.  868S.  Aad  Hie  ink 
propoittioD  of  the  defendmnt  18  that  fho  Ctreoit  Covt  ocved  in 
bdding  IhaA  fho  aetkm  in  diit  eaw  was  nofc  baned  bj  tliat 
artiolo  of  tfio  oodo. 

CaoMS  of  aetion  xvooltiag  froa  offmoes  or  jmtui  ofenooo  ato 
banod  by  fho  lapoo  of  one  year,  and  the  dofandaiifc  bank  ood- 
teadathaf  tihe  oaooa  of  aetioii  oof  foA  in  tiia  potition  in  thif 
OMO  idls  wittin  tfao  one  or  the  ofher  of  tiiooo  dengnaiioiii. 
Afgomont  to  Aom  tiiai  it  was  not  an  offenoe  io  oertiinly 
onneoeiMry,  m  dia'propootion  if  made  would  be  wholly  with- 
out  inerity  from  which  it  follows  that  the  theory  must  be  wholly 
rejoeted,  nnleet  the  aet  f or  wUdi  the  damagee  are  daiued  in 
ihii  case  con  properly  be  regarded  as  a  puui  offsnoe  within 
ilie  meaning  of  fnt  provision. 

Eyen  snppose  the  terms  of  die  prorision  apply  to  sneh  a 
cause  of  actkn,  it  is  by  no  means  oertsin  that  the  adnussion,  if 
made,  would  benefit  the  defendant,  as  die  Supreme  Coart  of 
the  State  has  decided  that  prescription  in  respect  to  a  promis- 
sory note  is  intermpted  so  long  as  the  holder  ie  in  possession 
of  collaterals  pledged  by  the  maker  to  secnre  its  payment. 
BUme  T.  Hertticff^  28  La.  An.  199. 

Stocks  pledged  as-secority  for  a  loan,  the  same  court  hokht 
constitute  a  standing  acknowledgment  of  die  debt  which  inter- 
rupts prescription  during  the  time  the  securities  pledged  remain 
in  the  possession  of  the  creditor.  Police  Jury  t.  Durali^y  22 
id.lOT;  Oitis€n%'  BankY.  Knapp.vLlVt. 

Suppose,  howcTer,  the  claim  for  damages  resulting  from  the 
refusal  of  the  bank  to  transfer  the  stock  must  be  considered  as 
a  cause  of  action  wholly  distinct  from  the  note  and  the  collat- 
erals, then  it  becomes  necessary  to  examine  the  objectioas 
taken  by  the  plaintiff  bank  to  the  Talidity  of  the  defence  of 
prescription.  Coming  to  that  defence  the  plaintiff  bank  con- 
tends that  the  cause  of  action  does  not  fall  within  the  role  of 
prescription  by  the  lapse  of  a  year,  because  the  act  which  gives 
rise  to  the  claim  was  neither  an  offence  nor  a  qmui  offence 
within  the  meaning  of  that  article  of  the  Revised  Code.  Pre- 
cisdy  the  same  questi<m  was  presented  to  the  Supreme  Court 
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of  ihe  State  and  was  deeided  bj  that  ocrart  adranely  to  tta 
TiewB  of  the  defeodant.     Campbell  r.  MOUnhergtr^  86  id.  78. 

CompansatUm  was  claiined  by  the  plaintiff  in  that  caaa  for 
damages  ooeaaioned  by  the  defectire  and  improper  eonatnictioa 
of  a  fence  aroahd  hia  dwelling  and  premiiea  by  the  defvidaat. 
The  preaeriptiim  of  one  year  waa  pleaded,  setting  ap  the  same 
article  of  the  oodc^,  bat  die  eoort  decided  that  the  rok  of  pre* 
scriptionof  one  year  poly  applied  to  cases  arisiag^frcmi  damages 
caosed  by  the  commission  of  an  offence  or  qwui  offence,  and 
oveimled  the  defence  as  inapplicaUe  to  the  ease. 

Actions  arising  under  the  article  referred  to  sarriTC,  in  case 
of  the  death  of  the  injured  party,  for  the  space  of  one  year,  in 
laror  of  the  minor  children  and  widow  of  the  deceased.  Bar. 
Code,  art.  2816. 

Personal  actions  are  not  in  general  pcesenbed  in  that  State 
diort  of  ton  years,  eren  when  the  creditor  i%  present,  nor  short 
of  twentf  years  if  he  be  ahssnt.    Id.^  art  8644. 

Maay  deeisicas  haTe  besft  made  in  the  Sisto  upon  the  sub* 
ject,  but  a  few  of  each  of  the  classes  in  question  wiB  be  suA- 
cient  to  show  that  the  act  whidi  gaire  rise  to  the  cause  d 
action  in  this  case  cannot  be  regarded  ertter  aa  an  offenea 
or  quni  idbiacf^  within  the  rules  ef  decision  adopted  in  diat 
Stete. 

Wilful  tfaspass  in  cutting  wood  upon  another  man's  had 
and  refusing  to  account  for  the  same  when  accused  oi  the  act 
was  held  to  be  prescribed  by  that  prorision.  WkiUhMd  t. 
Ihtgimy  26  La.  An.  409. 

Where  damages  were  claimed  for  the  illegal  and  wrongful 
seisure  of  the  defendant's  property  by  Tirtue  of  an  execution 
against  another  party,  whereby  much  of  the  property  was  lost 
or  destroyed,  it  was  held  that  the  claim  for  damages  fell  within 
the  category  of  that  rule.  2>s  IamtJU  t.  Th$  New  Orlemne 
Canal  amd  BanUng  Co.,  26  id.  414. 

GQaim  for  injuries  occasioned  by  a  railroad  to  individuals,  or 
fofthe  destruction  of  domesticlanimals,  are  held  to  hXl  within 
the  same  category  as  charges  of  quaei  offences.  But  the  right 
to  recover  of  a  banker  for  failure  to  protest  a  note,  whereby 
the  indorser  is  charged,  is  only  prescribed  by  ten  years.  Mek» 
eO^rg^rr.  Pike,  22  id.  142;  Bev.  Code,  8644. 
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So  an  action  against  a  telegraph  oompany  for  loee  on  goods 
by  a  mistake  in  the  message  may  be  maintained  unless  pre- 
scribed by  ten  years.  La  Qramge  y.  Soutkw^item  Telegraph 
Cb^  26  La.  An.  888. 

Cases  in  great  number  of  a  like  character  might  be  cited, 
bnt  it  must  suffice  to  refer  to  one  other,  which  seems  to  be 
deoisiye  of  the  pomt  Petey  r.  White^  7*  Bob.  (La.)  518.  It 
was  an -action  by  the  stockholders  against  the  directors  to 
recoYcr  damages  for  losses  sustained  through  thttr  n^igence, 
fraud,  and  mismanagement,  and  the  court  held  that  it  was  not 
prescribed  short  of  ten  years  from  the  acts  which  were  the 
subject  of  complaint.  Such  a  case  CTery  one  must  admit  is 
much  stronger  than  the  case  at  bar,  as  the  directors  were 
directly  charged  as  wrong-doers,  and  as  guilty  of  negligence, 
fraud,  and  mismanagement  in  the  performance  of  their  official 
duties. 

Opposed  to  that  the  defendant  refers  to  the  ease  of  Tayhr  r. 
Chaham^  as  being  inconsistent  with  the  prior  case,  but  the 
court  is  not  inclined  to  adopt  that  view,  as  the  notary  is  a 
public  officer  and  the  charge  against  him  was  that  of  gross 
negligence  in  the  performance  of  his  official  duty.  Ttiplor  ^ 
Eaddm  t.  Orahanij  15  La.  An.  418. 

Promptitude  and  fidelity  are  expected  of  notaries  in  giving 
notice  of  protest  in  all  jurisdictions  where  that  duty  is  required 
of  those  officers,  and  it  cannot  be  doubted  that  the  court 
regarded  the  charge  as  imputing  a  quaei  offence.  In  the  case 
at  bar  the  demand  of  transfer  was  made,  by  the  plaintiff  bank 
in  behalf  of  the  purchaser  of  the  stock,  and  the  cashier 
■answered  that  by  order  of  the  directors  he  could  'not  allow  the 
transfw,  as  the  holder  of  the  certificates  was  indebted  to  the 
bank.  Instructions  from  the  directors  were  obligatory  upon 
the  cashier,  who  in  point  of  fact  assumed  no  responsibiUty. 
He  acted  by  order  of  the  directors,  who  for  that  purpose  con- 
stituted the  bank,  it  appearing  that  he  merely  obeyed  their 
instructions  not  to  transfer  any  stock  whose  owner  had  dis- 
counted notes  in  the  bank  unpaid. 

Eytdenoe  was  introduced  by  the  plaintiffs  tending  to  show 
that  the  cashier  of  the  defendant  bank  was  the  officer  intrusted 
by  the  directors  with  the  transfer  of  stock,  and  they  also  gave 
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in  endenoe  tli0  note  Meared  by  ihe  pledge  of  the  etock,  but 
they  gare  no  other  eridenoe  to  ehow  thnt  the  note  wae  due 
end  unpaid,  or  that  any  effort  had  been  made  to  eoUeot  the 
eame  of  the  maker,  or  that  the  maker  wae  inedlTenti  nor  wae 
any  oTi^enoe  introdoced  to  ehow  that  any  thing  had  ooonrred 
to  intermpt  or  enspend  preeoription. 

Both  partiee  having  doeed,  the  defendant  bank  requested 
the  oourt  te  inetruet  the  jury  that  the  defendant  ie  not  liable 
for  the  refusal  of  ite  oadiier  or  other  oiBoer  te  transfer  the 
stock,  unlees  he  aoted  in  the  premises  under  the  authority,  of 
the  oharter  or  by-laws  of  the  bank,  or  pursuant  te  some  general 
or  qieoial  authority  derired  from  the  oorporation  through  ite 
board  of  direotois,  but  the  oourt  refused  te  gure  the  requested 
instruction,  and  instrueted  the  jury  that  if  they  found  that  a 
person  representing  the  pUuntiff,  lusTing  in  his  posseesion  the 
certificates  of  the  stock,  eent  te  the  defendant  bank  during 
the  ordinary  hours  of  businees  and  found  there. the  oashier, 
and  tiiat  he  was  the  oflksr  custemarily  intrusted  by  the  direc- 
tors te  make  such  transfer  of  stock,  and  that  he,  the  person 
having  the  certififoates,  demanded  the  transfer  of  the.  cashier, 
at  the  same  time  offering  te  deliTer  up  the  old  certificates,  and 
that  the  cashier  refused  |o  allow  the  transfer,  upon  the  ground 
that  the  owner  was  indebted  te  the  defendant  bank,  that  such 
a  refusal  was  a  refusal  of  the  bank* 

Compare  the  instruction  giTsn  with  that  requested,  and  it 
will  be  seen  that  the  introductory  part  of  the  request  is  fully 
given  iu  the  instruction  given  to  tiie  jury.  They  were  told 
that  if  they  found  that  a  person  representing  the  plaiutiffi 
having  l!he  certificates  of  the  shares  in  his  poesession,  went  to 
defendant  bank  and  there  found  the  cashier,  and  that,  he  was 
the  officer  customarily  intrusted  by  the  directors  to  make  the 
transfers,  which  was  fully  equivalent  to  the  request,  though 
stated  in  the  affirmative  and  not  in  the  negative  form.  Unleee 
the  jury  found  all  those  facts  to  be  true,. they  were  not  author- 
ized to  find  a  verdict  for  the  plaintiff ;  and,  inasmuch  as  the 
verdict  returned  was  in  favor  of  the  pkintiff,  it  must  be 
assumed  by  the  AppeUato  Court  that  the  entire  theoiy  of  fact 
involved  in  the  instruction  is  proved. 

Suppose  that  ie  eo,  then  it  is  plain  that  the  whole  instruction 
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is  coneot,  as  it  is  not  cotttEOT«rted  that  the  dttBUOid  was  vqgtt* 
hily  Biadei  nor  that  the  eaahiar  refuted  to  allow  the  tramfer. 

Caihiers  of  a  bank  are  heU  o«t  to  the  pablio  as  haTiag 
anthority  to  act  aooording  to  the  general  naage,  praetioe,  and 
eoniee  ot  bnnneas  eondwted  by  mch  inatitatioiiB ;  and  their 
aeti,  within  the  soope  of  eooh  naage,  |»actioev  and  ooune  of 
boeineM,  will  in  general  Und  the  bank  in  iator  of  third  per- 
•one  "  prmwuiiiBg  no  other  knowledge.'*  JfiHer  ▼.  M$ehamm* 
B&mk  ^AUxandria^  I  Pet  46. 

Neither  the  pabKe  at  targe  nor  third  penone  nsoally  ha?e 
any  other  knowle^  of  the  powen  oi  a  caihier  than  wimt  ia 
deriTed  from  aaeh  usage,  practioei  and  eonrse  of  business;  and 
it  wottld  be  the  height  of  in  jnstioe  to  hold  that  the  bank  as  the 
principal  to  the  cashier  may  set  np  their  secret  and  priTate  in* 
stractions  to  the  cAeeci  limiting  his  anthority  in  lespect  to  a 
particttlar  case,  and  thus  to  defeat  his  acts  and  transactions  as 
such  agmt,  when  the  party  dealing  with  him  had  not  and  coold 
not  have  any  notice  of  the  secret  instmctions.  Stoty,  Agency 
(6th  ed.),  sect.  127. 

Sach  an  officer  is  ifirhUe  tffim  intrusted  with  the  notes^ 
securities,  and  other  funds  of  the  bank,  and  ii  held  out  to  the 
world  by  the  bank  as  its  general  agefit  for  the  transaction  of 
its  affairs,  within  the  soope  of  authority,  OTidenced  by  such 
usage,  practice,  and  course  of  business. 

Where  the  by-laws  of  a  bank  require  that  the  transfer  of 
the  shares  of  the  capital  stock  shall  be  entered  in  the  books 
of  the  bank,  the  entry  Ib  usually  made  by  the  cashier,  and  the 
eridence  introduced  by  the  plaintiff  tended  to  show  that  the 
praotioe  of  the  defendant  bank  was  in  accordance  with  the  gen- 
eral usage.  Eyidence  to  that  effect  baring  been  introduced,  it 
was  certainly  competent  for  the  court  to  submit  it  to  the  jury, 
and  the  judge  might  haTe  instructed  them  that,  in  view  of  that 
eridence,  they  would  be  warranted,  if  they  belieTed  the  testi- 
mony, in  finding  that  the  cashier  had  the  authority  to  make 
tb^  transfer.     WM  t.  Ba$A^  8  Mas.  606. 

Official  acts  may  be  performed  by  a  cashier  which  constitute 
the  ordinary  and  customary  functions  of  such  an  officer,  and 
persons  deaUng  with  the  bsjik  are  warranted  in  believing  that 
the  cashier  is  duly  authorised  to  perform  any  customary  dn^ 


<fet  1879.]  Om  V.  Baits. 

falling  witliin  ihe  scope  of  ihat  ottegoiy,  and  may  to  that  ck* 
tent  hold  the  bank  lesponaible,  as  if  he  was  so  authorised,  how^ 
oyer  the  &et  may  be,  save  obHj  in  cases  where  his  want  of 
aathority  is  affirmatiTely  preyed,  and  actual  knowledge  of  that 
fiict  is  brought  home  to  the  third  partf. 

Concede  that,  and  it  follows  that  the  eadder,  unless  the 
charter  or  by-laws  of  the  bank  forbid  it,  may  properly  make 
or  Buperintond  the  transfer  of  shares  of  the  capital  stock,  and 
that  a  person  showing  a  primifaeie  legal  right  to  daim  such 
a  transfer  to  himself  may  demand  it  from  that  officer  or  any 
other  principal  officer  Mt  in  general  charge  and  snperinten- 
doice  of  the  bank,  during  the  regular  hours  app<mited  by  the 
bank  for  the  transaction  of  banking  business.  Smith  ▼.  North' 
afnfton  Bamk^  4  Cush.  (Mass.)  1, 11 }  Morse  on  Banking  (Sd 

ed.)f  pp- 156, 177. 

Authorities  to  show  that  the  acto  of  a  eadiier  or  other  officer 
of  a  bank,  within  the  scope  of  the  general  usage,  practice,  and 
course  of  business  of  banking  institutions,  are  binding  on  the 
corporation  in  fayor  of  third  persons  transacting  business  with 
it,  are  quito  numerous,  proyided  it  appears  that  the  persons 
dealing  with  the  officer  did  not  know  at  the  time  that  he  was 
transcending  his  authority.  lAoj/d  y.  2%s  Wt^  Branch  Bamk^ 
15  Pa.  St.  172 ;  The  Bmk  of  Vtrgennee  y.  Wtarrm^  7  Hill 
(NT.),  91 ;  fVofiiUm  Bmk  r.  Steward,  87  Me.  519,  6S8. 

It  may  be  fairly  presumed,  says  Chancellor  Walworth,  that 
the  principal  officer  or  clerk  in  attendance  at  the  bank  during 
the  usual  hours  of  business  is  authorised  to  permit  the  transfsr 
of  shares  when  the  case  presented  is  one  proper  to  be  allowed. 
ne  Commercial  Bank  <(f  Buffalo  y.  Kortright,  22  Wend. 
(N.T.)  848,  850. 

Assumpsit  in  the  form  of  a  special  action  on  the  case  will  lie 
against  a  corporation  for  improperly  refusing  to  make  a  trans- 
fer of  shares  of  capital  stock,  in  the  name  of  the  party  injured 
by  the  refusal.  Kortright  y.  The  Commercial  Bank  ef  Buffalo^ 
20  id.  91  ;  Angell  &  Ames,  Corporations  (9th  ed.),  sect.  88;l. 

Enough  has  already  been  remarked  to  diow  that  it  is  imma- 
terial whether  the  declaration  or  petition  is  regarded  as  an 
action  ex  contractu  or  ex  delicto,  as  it  is  clear  that  it  is  not 
barred  by  the  prescription  of  one  year,  so  that  the  point  in 
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any  Tiew  caimot  aVafl  tbe  defandant  bank.  Tks  PcmUktartrmm 
JtaSfwd  Co.  T.  J&triM,  S  La.  An.  129  ;  Wmy.BataiaHa  Ch^ 
16  La.  169  ;  Xuing  y.  2%e  Comm^rdd  Bankqf  Ntw  OrUmm^ 
7  Bob.  (La.)  469. 

No  further  romaiki  are  zeqaued  to  show  that  the  refoeal  of 
the  eoart  to  grant  the  first  prajjrer  of.  the  defendant  was  not 
enor,  in  view  ci  the  instmotion  giyen,  as  that  giren  was  qnite 
as  &Torable  to  the  defendant  as  the  law  would  allow.  Nor  is 
there  any  just  ground  of  oomplaint  on  the  part  of  the  defend- 
ant that  the  court  refused  to  giye  the  third  request.  Instead 
of  fl^Ting  that,  the  court  instructed  the  jury  that  in  order  to 
enable  the  plaintiiE  to  recover,  they,  the  juiy,  must  be  satiafied 
from  the  OTidence  that  the  debt  of  the  owners  of  the  stock  was 
still  due  and  unpaid,  and  that  if  that  has  not  been  established 
the  jury  must  find  for  the  defendants 

CSomment  upon  these  instructions  is  needless,  as  it  is  clear 
that  the  Tsrdict  finds  that  the  note  is  still  unpaid. 

Exceptions  not  assigned  for  error  will  be  passed  over  with- 
out vmark  as  not  necessarily  re-ezaminable  in  this  court. 

Nothing  appears  in  the  case  to  ahdw  that  the  defendant  bank 
ever  adopted  any  by-law  proyiding  for  a  lien  on  the  shares  of 
a  stockholder  in  case  of  hiB  indebtedness  to  the  bank,  nor  is  it 
eyen  shown  in  this  case  that  the  debt,  if  any,  of  the  owner  of 
the  shares  to  the  bank  was  contracted  before  the  stock  was 
pledged  to  the  plaintiff,  nor  is  there  any  thing  given  in  evi- 
denoe  by  the  defendant  to  show  that  it  was  inequitable  for 
the  plaintiff  to  claim  the  benefit  of  the  collaterals  which  the 
bank  held  to  secure  the  payment  of  the  note  they  discounted 
for  the  owners  of  the  stock. 

Beyond  all  doubt,  the  validity  of  their  debt  is  established  by 
the  verdict  and  judgment;  and,  if  so,  it  requires  neither  argu- 
ment nor  authorities  to  show  that  the  order  given  by  the  Cir- 
cuit Court  to  provide  for  the  payment  of  die  amount  recovered 

was  proper  and  correct 

Jvdgmmd  affirmed. 
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BEMOYAL  CASI8. 
MSTXB  V.  COBBTBXrOnON  COXPAVT;    CoHSTBuonoir  Coii* 

PAHT  V.  Mstsb;  Sailboad  C!omAinr  v.  Mxsbb. 

1.  The  piOTifioii  In  the  fint  eUiiM  of  the  teooiid  Mctioii  of  the  aet  entitled  "  As 
Act  to  dettfnlne  the  Jmlediction  of  dreait  conrti  of  the  United  States,  and 
to  regulate  the  Temoral  of  canset  from  State  eonrti,  and  for  other  pnr- 
poees,"  approred  March  8^1876  (18  Stat,  part  8^  470^  *  that  aiqr  toit  of  a 
dTll  nature,  at  law  or  hi  eqvitj,  now  pending  ...  In  anjr  State  oo«irt» 
where  the  matter  in  dispnte  exceeds,  ezdniire  of  ooste»  the  aom  er  ralne 
of  9600,  ...  in  which  there  shall  he  a  controfersy  between  dtiiens  of 
different  Statea,  .  .  .  either  partj  maj  xemoTe  taid  fidt  into  the  Cfarcuit 
Conrt  of  the  United  States  for  the  proper  district^"  constmed,  and  k§U  to 
mean  that  when  the  controrersj  about  which  a  suit  in  the  State  court  is 
broui^t  ii  between  dtiaens  of  one  or  more  States  en  one  side,  and  dtiiens 
of  other  States  on  the  other  dde,  dther  partj  to  the  controrerqr  maj 
remore  the  suit  to  the  Circuit  Court  without  regard  to  the  podtion  thejr 
oocupj  in  the  pleadingii  as  plaintiffs  or  defendants.  ITor  the  pnrpoies  of  4 
remoral,  the  matter  in  dispute  maj  be  ascertained,  and  according  to  the 
facts  the  parties  to  the  suit  arranged  on  oppodte  ddes  of  tiiat  diq^nte. 
If  in  such  an  amngement  it  appears  that  tiioee  on  one  dde,  being  all  dtl* 
lens  of  difbrent  Statss  from  those  on  the  ottier,  dssbi»  a  renoral,  the  suit 
maj  be  remoTed. 

9.  Until  a  case  requiring  it  arises,  the  court  refrains  flram  ezprsssfaig  an  opfadoB 
upon  the  second  dause  of  said  section. 

8.  The  petition  for  remoral  («p|A«,  p.  468),  hdd  to  be  suflicient  in  form. 

4.  An  application  made  befors  trial  for  the  remoral  to  the  Circuit  Court  of  4 
cause  pending  in  a  State  court  at  the  passage  of  said  act  of  March  8, 1876, 
was  in  time  if  made  at  the  first  term  of  the  court  thereafter. 

&  In  order  to  bar  the  right  of  remoral,  it  must  appear  tiiat  the  trial  in  the  State 
court  was  actuallj  in  progreis  in  tlie  orderly  course  of  proceeding  when  the 
application  was  made. 

8.  The  ruling  hi  Intmmet  Cmpmtg  r,  Dmm  (10  Wall.  814),  that  a  par^  who 
faiUng  in  his  efforts  to  obtain  a  remoral  of  a  suit  is  fenced  to  trial  loses 
none  of  his  rights  bj  defending  against  the  action,  reaiBimed. 

V.  Under  the  laws  of  Iowa,  a  mechanic's  Uen  fw  work  done  under  a  contract 
takes  prscedence  of  all  incumbrances  put  on  the  propertj  bj  mortgage  or 
otherwise,  after  the  work  was  commenced. 

8.  A  statement  in  a  contract  between  a  railroad  compaagr  and  a  constructioa 
companj  that  the  former  would  paj  the  latter  out  of  a  certahi  f and^~  the 
subscription  of  a  particular  countj  along  the  road— li  not  such  a  taking 
bj  the  latter  oompanj  of  a  cdlatend  secuiitj  as  to  rltlate  its  lien. 

Ths  first  case  is  here  in  error  to  the  Sapxeme  Court  of  the 
State  of  Iowa. 


I 


The  rwmuning  esMt  ate  appMb  bom  die  Ciieiitk  Conit  of 
the  United  Stetes  for  the  Dietrict  of  Iowa. 

Tlieee  oaaee  praeat  tlie  followii^  iMta:  On  tiie  9th  of 
AngostplSTO,  Uie  Delawan  and  8t  Panl  Railroad  Compaiiy, 
an  Iowa  oorpoiationv  eontnuited  with  the  Delawate  Baflioad 
Confltroetion  Company,  alao  an  Iowa  eofponlion,  for  die  oon- 
etnietioii  of  thai  part  of  iti  zailvoad  lying  in  Delaware  County, 
Iowa.  The  eontraet  oontained  fall  speeifieatioos  of  the  woric 
to  be  peifbimed  and  the  prioei  to  be  paid,  and  oondnded  aa 
lidlowi:  — 


^  The  prioM  above  q)eeilled  are  to  be  in  fidl  oooqMMirtioB  Ibr  all 
nateriak  and  labor  required  to  pat  the  «me  into  the  woric  herein 
ooDtrM^ted  Ibr,  and  complete  the  eame  in  all  reepeeta  aa  provided  in 
thie  eontraot  In  order  to  enable  the  contraotor  to  proaecnte  tlie 
woA  advantageoaal J,  tlie  aaid  engineer  ahall  make  an  eelimate  froaa 
'time  to  time,  not  oftener  than  onoe  per  month,  aa  the  woA  pro- 
greeece,  both  on  woric  done  and  materiab  deliyered  on  the  line  of 
aaid  railroad*  "The  aaid  partj  of  the  aeoond  part  will  paj  io  carrent 
money  ^hij  per  cent  of  the  amoant  of  aaid  eatimate;  twenty 
(20)  per  cent  of  the  eatimateii  aa  thej  are  made  to  the  partj  of  the 
Ibet  part,  may  be  retained  bjr  the  party  of  the  aeoond  part  aa  dam- 
agee  in  caae  of  a  forfeitare  of  thii  contract ;  which  aaid  (2ff)  twenty 
per  cent,  together  with  the  whole  amoant  of  this  contract,  accord- 
ing to  the  termi  thereof  and  on  the  eatimate  of  the  engineer,  shall 
be  paid  to  the  party  of  the  flrat  part  within  thirty  daya  after  all  the 
work  herein  contracted  for  ia- completed  and  accepted  by  the  engi- 
neer.   *  Qualified  below.' 

^Tbe  above  pajmenta  on  eatimatea  shall  be  made  every  thirty 
(80)  days»  at  the  office  of  the  president  of  said  Davenport  and  St. 
Paal  Railroad  Company,  in  Davenport  The  Davenport  and  St. 
Paul  Railroad  Company  may  stop  all  work  at  any  timci  without 
payment  of  damages,  by  giving  thirty  dayi^  notice. 

^  Whenever  five  consecutive  miles  of 'work  from  the  south  line  of 
Delaware  County  are  completed  by  the  party  of  the  first  part,  and 
accepted  by  the -party  of  the  second  part,  the  party  of  the  aecond 
part  shall  pay  the  fuU  amount  N>f  the  contract  price  for  aaid  work 
on  said  five  miles  within  thirty  days  after  said  work  is  accepted, 
without  the  deduction  of  aaid  twenty  per  cent,  and  for  every  addi- 
tional five  consecutive  miles  of  the  south  end  of  the  work  completed 
by  Slid  first  party,  said  second  party  shall  pay  in  like  manner  within 
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days  after  Um  aaine  has  baan  aaoapiad,  and  ao  an  thrcMi|^ 
the  coQDij  from  aoath  to  north. 

^  Signed  thia  aizth  day  of  Aiigaat»  AJh  1870. 

«B.SDDT,lV«i. 

^  J.  M.  BniLTTOV,  S$ffff. 
^  F.  B.  DooLiTTLB,  IWoa. 

^  All  the  money  for  the  work  hereinbefore  apeoified  to  be  paid 

bj  the  oiUiena  of  Delaware  County. 

''H.Pbiob, 

The  work  under  thia  contract  wma  commenced  Sept.  29, 
1870,  and  completed  Oct  81, 1872.  On  the  20th  of  Decem- 
ber, 1872,  the  conatmction  company  filed  in  the  o£Bce  of 
the  clerk  of  the  Diatrict  Court  of  Delaware  County  the  atat^ 
menta  and  accounta  required  by  the  lawa  of  Iowa  to  aecnxe 
a  mechanic'a  lien  on  the  part  of  ^e  railroad  which  had  thua  been 
completed.    The  balance  daimed  to  be  due  waa  171,165.58. 

On  the  4th  of  June,  1872,  there  waa  filed  for  record  in  the 
office  of  the  recorder  of  Delaware  County  a  mortgage,  bearing 
date  July  1, 1871,  but  acknowledged  May  16, 1872,  whereby 
the  railroad  company  conveyed  ita  entire  line  of  railroad,  in- 
cluding with  the  reat  that  built  by  the  construction  company^ 
to  WUliam  Denniaon,  a  pitiaen  of  the  State  of  Ohio,  and  J. 
Edgar  Thompson,  a  citizen  of  the  State  of  Pennsylvania,  aa 
trusteea,  to  secure  the  payment  of  a  propoaed  issue  of  bonds, 
amounting  in  the  aggregate  to  aix  millions  of  doUara.  Pro* 
vision  was  made  for  the  appointment  of  a  new  trustee*  in  caae 
of  the  death  of  eiUier  of  thoae  named  in  the  deed. 

On  the  15tli  of  January,  1874,  the  construction  company 
commenced  a  auit  in  equity  in  the  Circuit  Court  for  the  co^mty 
of  Delaware,  a  State  court  to  enforce  ita  mechanic'a  lien,  and 
in  the  petition  priority  was  claimed  for  thia  lien  over  that  of 
the  mortgage.  In  this  suit,  the  railroad  company,  Thompson 
and  Dennison,  as  trustees,  the  Davenport  Railway  Construction 
Company,  an  Iowa  corporation,  and  Lucius  Howard,  were  named 
aa  defendanta,  but  process  waa  served  only  on  the  railroad  com- 
pany. On  the  28th  of  January,  the  railroad  company  appeared 
and  filed  an  anawer,  aubatantially  admitting  the  all^gationa  in 
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tlie  petition  except  as  to  ibe  amoant  due.  Credits  were  claimed, 
however,  beyond  those  acknowledged  by  the  constmetion  com- 
pany, and  a  reference  was  asked  for  a  statement  of  the  aocoonts^ 
To  this  answer  a  reply  was  filed  January  80.  On  the  6th  of 
Febmary  the  oonstraction  company  and  the  railroad  company 
appeared  by  their  respectiye  counsel,  and  a  motion  by  the  rail- 
road company  for  a  reference  being  OTermled,  the  court  pro- 
ceeded to  receiTe  eyidence  in  the  caose.  In  this  state  of  the 
case,  it  was  agreed  between  the  parties  then  appearing,  to  wit, 
the  construction  company  and  the  railroad  company,  as  fed- 
lows;— 

^  The  case  as  to  these  parties  is  referred  to  Henry  Harger,  Esq., 
who  appears  in  open  court  and  accepts  the  appointment  of  reftreci 
with  power  to  examine  witnesses,  books,  and  papers  and  accoants, 
and  upon  the  findings  of  said  referee  being  reported  to  the  judge  of 
this  courl^  a  judgment,  by  agreement  of  said  parties  in  open  conrCi 
is  to  be  entered  for  the  amount  due,  and  a  decree  for  a  mechanie*s 
lien  to  be  made  estsblishing  such  lien,  the  hearing  to  commence  on 
Monday  morning,  Feb.  0, 1874,  at  nine  o'clock  JuiLf  at  the  <rflce  of 
said  Harger  in  Delhi,  Iowa,  and  to  continne  from  day  to  day  nntil 
completed. 

'  *<  And  by  ssid  agreement  of  said  parties  the  judgment  is  to  be 
entered  as  of  the  last  day  of  this  January  Term,  1874^  of  this  court, 
and  the  cause  is  by  order  of  court  continued  as  to  all  the  def^M- 
ants  except  said  Dayenport  and  St.  Paul  Railroad  Oompany.** 


The  referee  proceeded  to  the  hearing  and  presented  his  report, 
which  was  approred  by  the  circuit  judge  on  the  .18th  of  Feb- 
mary, and  the  judge  at  the  same  time  directed  the  clerk  to 
enter  a  judgment  in  accordance  with  the  finding  as  of  Febmary 
6,  the  last  day  of  the  preceding  term.  On  the  14th  of  February 
the  referee  filed  his  report  and  the  indorsement  of  the  judge 
thereon  with  the  deik,  and  the  clerk  entered  a  judgment  in 
favor  of  the  constmetion  company  for  (51,980.54,  with  interest 
at  six  per  cent  from  Febmary  6,  and  establishing  a  lien  upon 
the  railroad  in  the  county  to  secure  the  payment.  A  special 
execution  for  the  sale  of  the  property  in  accordance  with  this 
judgment  was  also  ordered.  On  the  .17th  of  February,  such  an 
execution  was  issued,  and  on  the  4th  of  May  the  property  was 
sold  by  the  sheriff  to  the  constmetion  company  for  $58,000, 
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and  a  ooiiTeyaiioiB  made  to  its  treasarer  in  tmsL  Afterwards 
the  property  was  conveyed  bj  the  treasurer  to  the  DeUware 
CSonntjr  RaOroad  CSompany,  an  Iowa  corporation  created  and 
oiganized  for  the  pnrpoee  of  taking  the  conveyance  and  holding 
the  property.  This  new  corporation  was  composed  of  substan- 
tially the  same  stockholders  as  the  construction  company. 

On  the  6th  of  April,  1874,  an  affidavit  was  made  and  filed 
in  the  suit  by  the  attorney  of  the  construction  company,  to  the 
effect  '*  that  personal  service  of  original  notice  in  said  suit  can* 
not  be^made  upon  the  defendants,  J.  Edgar  Thompson  and 
William  Dennison,  trustees  of  certain  bondholders  of  said  rail- 
road, within  the  State  of  Iowa,  and  they  are  non-residente  of 
said  State  of  Iowa."  The  next  day  a  supplemental  petition 
was  filed  in  the  cause,  as  follows :  — 

**  And  now  comes  the  plaintiff  in  this  suit  and  states  that  since 
the  commencement  of  this  suit,  to  wit,  on  the  sixth  day  of  February, 
AJ>.  1874^  a  decree  has  been  rendered  by  this  court  against  the 
Davenport  and  St.  Paul  Railroad  Company,  a  copy  of  said  decree 
being  hereto  annexed,  and  made  a  part  of  this  supplemental  petition, 
by  which  judgment  was  rendered  against  said  railroad  company  in 
hvor  of  said  plaintiff  for  the  sum  of  $51,980.64^  besides  costs  of  suit, 
and  .the  mechanic's  lien  claimed  in  the  original  petition  in  this  suit 
was  established  as  claimed  in  said  petition. 

*'  Wherefore  plaintiff  asks  that  the  remaining  defendants  be  fore- 
closed of  all  rights  of  reden^ption  of  the  property  described  in  said 
original  petition ;  that  said  lien  be  established  against  the  remaining 
defendants  in  said  suit ;  that  it  be  declared  paramount  to  all  claims 
of  said  defendant,  and  that  plaintiff  have  such  other  and  farther 
relief  as  may  be  equitable.** 


.  Notice  to  these  defendanta  of ^  the  pendency  of  the  oi 
and  supplemental  petitions  was  published  in  the  **  Delhi 
Monitor,'*  a  newspaper  published  weekly  at  Delhi,  Delaware 
County,  four  successive  weeks,  commencing  April  9  and  ending 
April  80,  requiring  them  to  appear  and  answer  before  the  19th 
of  May  then  next,  or  default  would  be  entered  against  them, 
and  judgment  and  decree  rendered  as  prayed  for.  On  the  22d 
of  .May,  proof  of  the  publication  of  this  notice  having  been 
made,  a  decree  was  entered  on  default,  granting  the  relief  asked 
for,  and  foreclosing  the  defendants,  Thompson  and  Dennisou, 


i 
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**  from  all  right  of  red^mptioii  of,  in^  or  to  the  nid  pioporty, 
and  eyery  part  thereof,"  and  declaring  that  the  rights  of  the 
construction  company  were  ^superior  and  paramoimt  to  any 
and  all  daims  or  rights  of  said  defendants  to  the  same  or  any 
pi^  thereof.**  At  the  same  time  the  caose  was  dismissed  as  to 
the  defendant  Ladns  Howard,  The  Davenport  Railway  Co9« 
stmction  Company  nerer  appmred  in  the  suit,  and  it  nowhere 
appears  what  its  interest  in  tiie  eontrorersy  was. 

Thompson,  one  of  the  trostees,  died  Mbj  28,  the  next  day 
%ftor  this  decree  was  entered,  and  on  the  26th  of  Jannary,  18T5, 
tiie  following  proceedings  were  had  in  the  cause  on  the  applica* 
tion  of  Dennison:  — 

^  Now,  on  this  26ih  day  of  January,  1876,  comes  WOliam  Den- 
nison,  the  surviving  trustee  for  certain  bondhdders  of  the  Davenport 
and  St.  Paul  Railroad  Company,  who  were  defendants  in  the  abpve- 
entiUed  causis,  iand  files  with  the  clerk  of  thii  court  a  motion  for  a 
new  trial  in  this  cause,  on  behalf  of  the  said  William  Dennison, 
surviving  trustee  as  aforesaid,  and  briqgs  into  court  a  bond  for 
security  for  costs  of  retrial  of  said  cause,  as  required  by  the  statute 
in  such  cases  made  and  provided,  and  offers  to  be  filed  the  answer 
of  the  said  surviving  trustee^  William  Dennison.  Whereupon,  it 
appearing  to  the  .dourt  that  the  service  upon  the  said  surviving 
trustee  was  by  publication  only,  and  that  he  and  those  whom  he 
represents  are  enUtled  to  a  new  trial  under  the  law ;  and  it  further 
appearing  to  the  oi^mrt  that  the  said  surviving  trustee  has  furnished 
security  for  the  costs  of  new  trial  herein  satbfaotory  to  the'  said 
plaintifl^  it  is  ordered  by  the  court  that  a  new  trial  in  this  cause  be 
granted  to  the  said  surviving  trustee,  William  Dennison,  that  the 
answer  offered  by  the  said  defendant  be  filed,  and  that  this  cause 
stand  continued  to  the  next  term  of  this  court." 

• 

On  the  2d  of  February,  the  construction  company  filed  a 
motion  in  the  cause,  to  strike  the  answer  of  Dennison  from  the 
files  because*  it  was  not  verified.  This  motion  was  granted  at 
the  next  term  of  the  court,  on  the  17th  of  May,  and  the  con- 
struction company  thereupon  asked  for  a  judgment  by  default, 
but  01)  the  19th  of  May  an  amended  answer  was  filed  on  leave, 
in  which  a  defence  was  set  up  against  the  priority  of  the  lien  of 
the  construction  company.  On  the  same  day,  Lewis  H.  Me'yer^ 
a  citizen  of  the  Stete  of  New  York,  claiming  to  have  been 
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appointed  a  trofltee  tinder  the  mortgage  in  tlie  plaee  of  Thomp- 
eon,  moTed  the  oourt  to  be  siibetitated  for  Thompeon  as  a  party 
to  the  suit.  On  the  same  day,  and  daring  the  regular  term  <rf 
the  oourt,  Mejer  and  Denniaon  iUed  with  the  olerk  a  petition 
as  follows:  — 

*^In  th$  CVrewft  Court  oflhlaman  OowUff^  Icwa. 
^Tm  Dblawaxb  Railboad  Ck>irsTBuono!«  Co.     ) 

Lbwis  H.  Mxtxb  and  William  Dmrmsoir,  IVustees. ) 

**Now  come  your  petitionen^  Lewis  H.  Meyer  and  Wm.  Den- 
nison,  trustees,  and  state:— 

^  That  the  Delaware  |tailroad  Clonstruotion  Company  and  all 
persons  who  have  e<mie  in  aa  intenrenon  in  the  abore  entitled 
oauae  are  oitisens  of  the  State  of  Iowa;  that  Lewia  H.  Meyer  ia  a 
dtisen  of  the  State  of  Hew  York,  and  William  Dennison  a  dtiien 
of  the  Bute  of  Ohio. 

**  That  they  have  reason  to  believe  and  do  beliere  that  from  pre* 
judice  or  loeal  influenoe  they  will  not  be  able  to  secure  justice,  by 
reason  of  such  prejudice  or  local  influence*. 

^  That  said  cause  can  be  fblly  and  Anally  determined  in  the 
United  Sutes  CSreuit  Court  Ibr  the  District  of  Iowa. 

^  Tliat  the  amount  in  controversy  in  said  cause  amounts  to  more 
than  the  sum  of  five  hundred  dollars,  exclusive  of  costa^  and  they 
make  and  file  in  this  court  a  bond,  with  good  and  sufltoient  security, 
for  their  entering  in  such  Circuit  Court,  on  the  first  day  of  its  next 
session,  a  copy  of  the  records  in  said  suit,  and  for  paying  all  costs 
that  may  be  awarded  by  aaid  Circuit  Court,  if  said  court  shall  hold 
that  said  suit  shall  be  wrongfiilly  or  improperly  transferred  thereto^ 
and  also  for  the  appearing  and  entering  special  bail  in  such  suit,  if 
special  baQ  was  originally  requisite  therein,  and  they  pray  of  aaid 
oourt  to  accept  said  petition  and  bond,  and  order  the  transfer  of 
the  said  cause  to  the  sud  CSreuit  Court  of  the  United  States.** 


petition  was  not  signed  or  sworn  to,  but  was  acoompa* 
nied  by  a  bond  as  foUows:  — 

^JEfiih^  drcwU  Ccfuri  of  IMawar€  CSotmfy,  Iowa. 

**  Enow  all  men  by  these  presents,  that  we,  Lewis  H.  Meyer  and 
William  Dennison,  principally  and  John  B.  Henry  and  Charlea 
Whitaker,  as  sureties,  are  held  and  firmly  bound  unto  the  Delaware 
Raiboad  Construction  Company,  and  all  other  persons  whom  it  may 
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ooDcem,  in  the  penal  tom  of  one  thovsMid  doIlai%  to  wUcb  pey- 
ment  we  bind  ouselTet  and  each  of  na  by  iheae  praaenda.  Giyen 
under  onr.  handa  thia  fifteenth  day  of  May,  187S. 

** Tbe  conditaona  of  tbia  obligation  are  theae:  the  aaid  Lewia  H. 
Meyer  and  William  Denniaon  hare  applied  to  the  Oivonit  Oonrt  of 
said  eonnty  to  renunre  a  oertain  oanae  pending  in  aaid  ooar^  wberein 
the  Delaware  Railroad  Oonataietion  Company  are  plaintilfa,  and 
the  aaid  Lewia  H.  Meyer,  troatee,  anooeaaor  to  JohnXdgar  Thomp- 
aon,  and  William  Denniaon,  tmateea,  and  many  othera  are  defend- 
anta,  firom  the  aaid  Clronit  Court  to  the  Gironit  Oonrt  of  tlie  United 
Statea  for  the  Diatriot  of  Iowa : 

^  Now,  if  aaid  Meyer  and  Denniaon  aball  enter  in  the  aaid  C&rovit 
Court  of  the  United  Statea  for  the  Diatriot  of  Iowa,  on  the  firat 
day  of  the  next  term  thereof  a  wpj  of  the  reoord  of  aaid  auit,  and 
ahall  pay  all  tbe  ooata  that  may  aoome  or  be  awarded  by  aai«l  Cbw' 
cnit  Court  if  it  shall  hold  that  aaid  auit  waa  w  rongfuUy  or  impwyedy 
remoyed  thereto,  and  ahall  alao  appear  and  enter  apecial  bail  in  aaid 
Circuit  Court  in  aaid  auit  if  apeeial  bail  waa  orig^ally  required 
therein,  then  thia  obligation  ahall  be  void ;  otherwiae  in  full  fbree* 

**  William  Dxranoir  and  L.  H.  Mxtxb,  TVicalast. 
""By  Okaut  and  Siotb,  I%eir  JMy. 

^  C.  Whitakbb, 

« Jwv  IL  HxNBT,  Sufr€Ue$.^ 

Whitaker,  one  of  the  anretiea,  made  affidavit  that  be  waa 
a  citizen  of  Iowa,  and  worth  double  the  amount  of  the  bond 
over  and  above  all  debta,  and  had  property  aubject  to  execu- 
tion.  The  further  proceedinga  in  the  State  court  are  thua 
deacribed  in  the  decree:  — 

m 

**  And  now,  further,  on  the  twenty-first  day  of  May,  187&,  thia 
oauae  coming  on  for  further  hearings  comea  Lewis  H.  Meyer,  by 
Ghant  A  Smith  and  L.  M.  Fiiher,  and  aab  to  be  made  a  party 
defendant  in  thia  cause,  and  calla  up  hia  motion  for  that  purpoae^ 
filed  in  this  cauae  on  the  nineteenth  day  ci  May,  1876,  whereupon 
plaintiff  by  hia  attorney,  objeota  to  aaid  Meyer  being  a  party 
defendant  in  thia  cauae,  for  the  reaaon  that  no  evidence  of  tlM 
appointment  of  aaid  Meyer  aa  truatee  ia  before  thia  court,  and  aaid  mo- 
tion and  the  olgectiona  thereto  having  been  duly  conaidered  by  the 
court,  it  is  ordered  that  the  application  of  aaid  Meyer  to  be  made  a 
party  defendant  be  refhaed,  and  the  objectiona  thereto  be,  and  they 
are,  austained ;  to  which  ruling  of  the  court  aaid  Meyer,  by  hia 
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eonniel,  ezoepl%  and  asks  tbai  hit  ezoeptions  in  this  behalf  be 
made  a  matter  of  reoord  in  tbia  oanae,  which  is  aeoorclingly  done. 
Flaintilf  now  cffen  in  eyidenoe  the  oontraet  sned  on  in  this  eanM| 
wherenpon  the  defendant^  William  Denniaon,  tmstee,  asks  leare  to 
file  an  amended  petition  and  bond  for  the  transfer  of  this  oanse 
to  the  United  States  Cironit  Court,  a  petition  and  bond  for  that 
purpose  appearing  to  have  been  filed  with  the  olerk  of  this  oooft 
on  the  twentieth  day  of  May,  1876,  one  of  the  regular  days  of  the 
present  term  of  eourti  to  wit,-  on  the  twentieth  day  of  May,  1875« 
aforesaid ;  but  no  notice  of  the  filing  of  the  same  baring  been 
brought  to  the  court,  plaintiiT,  by  its  attorney,  objects  that  the 
bond  is  .insulBoient,  one  surety  being  an  attorney,  and  not  elipble 
as  a  surety  on  a  bond  in  court  under  the  law ;  and  further,  that 
the  applioation  to  transfer  this  cause  is  too  late^  the  cause  being 
now  reached  for  trial,  and  the  trial  of  the  same  commenced; 
whereupon  the  court  sustained  the  objections  of  plaintiff  in  tUa 
behalf  to  which'  ruling  of  the  court  the  defendant,  'William  Den- 
nbon,  trustee,  by  his  counsel,  excepts,  and  asks  that  his  exception 
be  made  a  matter  of  record,  which  is  accordingly  done,  whan, 
pending  fiirther  proceedings  in  said  cause,  court  adjourns  to  May 
22, 1876. 

'^  And  now,  on  this  twenty-second  day  of  May,  1876,  ii  being  one 
of  the  days  of  the  regular  May  Term,  1876,  of  said  court,  the  court 
proceeds  with  the  further  hearing  of  said  cause;  whereupon  defend- 
ant William  Dennison,  trastee,  now  moves  the  court  to  proceed  no 
fhrther  with  the  trial  of  said  cause,  and  asks  that  said  defendant  be 
allowed  to  file  a  new  bond  for  the  transfer  of  said  cause  to  the 
United  States  CXronit  Ck>urt,  or  to  deposit  money  for  costs  of  the 
same.  PlsintifT  objects  on  the  ground  that  the  cause  is  now  on 
trial  on  its  meri^  Objection  sustained,  and  said  defendant,  by  his 
'counsel,  excepto  and  asks  that  this,  his  exception,  be  made  a  matter 
of  record,  which  is  accordingly  done ;  whereupon  plaintifl^  by  his 
counsel,  asks  leave  to  file  reply,  to  the  filing  of  which  defendant, 
Dennison,  by  his  counsel,  objects.  Objection  overruled,  and  de- 
fendant, Dennison,  by  his  counsel,  excepts  and  asks  that  this,  his 
exception,  be  made  a  matter  of  record,  which  is  accordingly  done; 
whereupon  plaintiff  files  reply,  and  thereupon  defendant,  Denniion, 
by  his  counsel,  asks  leave  and  files  his  amended  answer,  and  the 
court  now  proceeds  with  the  trial  of  said  cause  on  the  issues  joined 
therein,  and,  after  full  hearing  and  argument  of  counsel,  the  same 
is  duly  submitted  to  the  court,  and  by  consent  of  parti^  the  court 
takes  the  same  under  advisement,  with  the  understanding  that 

VOL*  X. 
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jwUgBBmit  iball  be  imderad  ky  the  eomt  in  Taottbn,  and 
loned  as  of  Ibe  last  day  of  thia  tonn.  Ai»d  tha  oomt  flnda  the  i 
in  ikTor  of  plalntUR  aod  filaa  and  randan  hia  daaiaba  that  pUotiff^i 
lien  b  paramoiint  to  that  of  deihndanti  and  oidoia  {ndgment  in 
ItiTor  of  aaid  plaintiff 

^  It  ia  iberefora  ovdered  and  adjudged  and  deereed  that  the  lien 
of  aaid  plaintilT  is  paiamonnt  to  that  of  the.  dcfcndaati  WiQiam 
Denniaop,  troatea^  AcJi  and  it  ia  oiderady  a^ndged,  and  deeaaad 
that  tl|e  forqier  deeree  and  jndgmont  of  thia  eoorti  rendaied  at  the 
May  Term,  ▲.d.  1874|  be  eonSnned,  and  that  the  plaintilTa  daim 
for  a  meehanpo^a  lieni  aa  prayed  in  hia  petitionai  be  eatabfiihad 
aa  against  the  aaid  defendanta,  upon  the  property  deaoribed  in  the 
decree  in  thia  aoit  at  the  Febmary  Term  of  thia  oovrt^  4J>«  1874 
and  aa  therwn  eatabliahed,  againat  the  Dayeoport  and  St.  PanI 
Railroad  Company,  and  that  the  defendanta  be  ftr  erer  barred  and 
jbredoeed  of  and  ftom  all  right  of  redemption  o(  in,  or  to  aaid 
property,  and  eveiy  part  thereof;  and  that  the  rtgfataof  plaintiff  he 
declared  to  be  aaperior  and  paramonnt  to  any  and  all  eUdma  and 
rights  of  aaid  defendanta  to  the  same  or  any  part  thereof;  and  that 
the  defendanti  William  Denniaont  tnutee,  Ao^  pay  the  ooata  of  the 
retrial  of  this  suit  Thus  ordered,  adjudged,  and  decreed,  thia  fonr- 
teenth  day  of  October,  AJ).  U7&" 

From  this  decree  Dennison  appealed  to  the  Supreme  Conrt 
of  the  State,  and  there  contended,  among  other  things,  that 
tiie  court  below  lost  its  jurisdiction  by  the  filing  of  hb  peti- 
tion and  bond  for  the  remoyal  of  the  cause  to  the  Circvit 
Conrt  Th^  court,  howeyer,  decided  otherwise  and  affirmed 
the  decree  below.  To  reyerse  this  judgment  of  the  Supreme 
Court  ^  writ  of  error  has  been  sued  out  of  thb  court,  and  that 
cause  b  the  first  of  those  mentioned  in  the  title. 

After  the  refusal  of  the  State  court  to  withhold  further  pro* 
ceedings  in  the  cause,  Meyer  and  Dennison  obtuned  from  the 
eleric  of  that  court  a  copy  of  the  record,  and  on  the  0th  of 
October  filed  it  in  the  derk^s  office  of  the  Circuit  Court  of  the 
United  States  for  the  Dbtrict  of  Iowa.  This  was  the  second 
day  of  the  next  session  of  that  court  after  the  petition  for  re- 
moyal, but  the  delay  in  filing  was  explained  by  an  affidayit  of 
the  clerk  of  the  State  court  exonerating  the  defendanta  from 
all  blame.  The  cause  waa  thereupon  docketed  in  the  Circuit 
Court  of  the  United  States.    On  the  18th  of  October,  1875, 
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the  oonstracdon  oompany  moTed  that  court  to  dismiM  the  tnit 
for  want  of  jtariadictioii.  This  motion  was  overmled,  and  on 
the  14th  of  Janaaijf  1876,  the  parties  stipulated  that  the  case 
should  stand  ^  as  it  stood  at  the  time  of  the  trial  in  the  court 
below  after  the  filing  of  the  petition  for  removal,  but  with 
Lewis  H.  Meyer,  a  defendant,  joining  in  the  answer  of  Denni- 
son/'  this  agreement,  however,  **not  to  be  regarded  as  a 
waiver  of  the  plaintiffs  objections  to  the  right  of  this  court 
to  try  this  cause*^  Some  farther  amendments  were  made  in 
the  pleadings,  and  some  farther  stipulations  entered  into 
by  the  parties  to  speed  the  cause,  and  on  the  8th  of  June, 
1876,  after  hearing  both  parties,  a  decree  was  rendered  an- 
nulling the  decrees  of  the  State  court  and  establishing  the 
lien  of  the  mortgage  over  that  of  the  construction  company. 
From  that  decree  the  construotion  company  appealed  to  this 
court,  and  that  appeal  is  the  second  of  the  causes  named  in 
the  title/ 

On  the  4tli  of  May,  1875,  proceedings  were  commenced  by 
Meyer  and  Denniaon  in  the  Circuit  Court  of  the  United  States 
for  the  foreclosure  of  their  mortgage.  To  this  suit  the  railroad 
company,  the  construction  company,  and  the  Delaware  County 
Railroad  Company,  with  others,  were  defend&nts.  In  an  an- 
swer the  construction  company  asserted  the  priority  of  its  lien, 
and  the  Delaware  County  Railroad  Company  claimed  title  to 
the  railroad  in  Delaware  County  under  the  sheriff's  sale  in  the 
suit  in  the  State  court,  free  of  the  lien  of  the  mortgage.  On 
the  8th  of  June,  1876,  this  part  of  the  controversy  in  the  Meyer 
and  Dennison-  suit  r^gB  heard  in  the  Circuit  Court,  and  resulted 
in  a  decree  establishing  the  superiority  of  th^  mortgage  lien 
over  that  of  the  construction  company  and  the  setting  aside  of 
tiie. decrees  of  the  State  court  against  Thompson  and  Dennison, 
as  well  as  the  sheriff  *s  sale  and  deed  under  which  the  Delaware 
County  Railroad  Company  claimed.  From  this  decree  the  con^ 
stmction  company  and  the  Delaware  County  Railroad  Company 
appealed,  and  that  appeal  is  the  last  of  the  suits  mentioned  in 
the  title.  No  other  part  of  the  suit  commenced  by  Meyer  and 
Dennison  has  been  brought  up  on  this  appeal,  except  that 
which  relates  to  the  priority  of  liens  and  th»  title  of  thtt 
Delaware  County  Railroad  Company. 


i 
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Or.  Cteoff  G.  Wright  and  Jfi*.  Ifium  W.  TjfUr  for  Meyar* 
Mn  Jinmea  (Troiit  and  Jfi*.  Ja^^h  JET.  CSboea,  milm. 

Mb.  Chief  Jubiiob  Waits,  after  Btatiiig  the  ease,  ddiTered 
the  opinion  of  the  oonrt 

Three  principal  queetiona  are  presented  bj  flieae  eases. 
They  are :  — 

1.  Was  the  suit  pending  in  the  State  eoart  one  which 
eonld  by  law  be  remored  to  the  Cirooit  Court  of  the  United 
States? 

2.  If  it  eonld,  was  the  application  for  remoyal  made  in  time, 
and  was  it  sufficient  in  form  to  effect  a  transfer?  and,  • 

8.  If  tbe  transfer  was  lawfully  made,  are  the  decrees  of  the 
Circuit  Court,  giving  the  mortgage  priority  over  the  mechanic's 
Hen  and  the  title  of  the  Delaware  County  Railroad  Company^ 
right? 

These  will  be  considered  in  their  order. 
.  1.  As  to  the  right  of  remoTaL 

The  act  of  March  8,  1875  (18  Stat,  part  8,  470),  was  in 
force  when  the  application  for  remoyal  was  made,  but  not 
when  the  new  trial  was  granted  to  Dennison.  The  second 
section  of  that  &ot  contains,  among  others,  the  following  pro- 
yision :  ^*  That  any  suit  of  a  civil  nature,  at  law  or  in  equity, 
now  pending  ...  in  any  State  court,  where  the  matter  in  dis- 
pute exceeds,  exclusiye  of  costs,  the  sum  or  value  of  five  hun- 
dred dollars,  ...  in  which  there  shall  be  a  controversy  between 
Citisens  of  different  States,  .  •  .  either  party  may  remove  said 
suit  into  the  Circuit  Court  of  the  United  States  for  the  proper 
district.*' 

This  we  understand  to  mean  that  when  the  controversy 
about  which  a  suit  in  the  State  court  is  brought  is  between 
dtizens  of  one  or  more  States  on  one  side,  and  citisens  of  other 
States  on  the  other  side,  either  party  to  the  controversy  may 
remove  the  suit  to  the  Circuit  Court,  without  regard  to  the 
position  they  occupy  in  the  pleadings  as  plaintiffs  or  defend- 
ants. For  the  purposes  of  a  removal  the  matter  in  dispute 
may  be  ascertained,  and  the  parties  to  the  suit  arranged  on 
opposite  sides  of  that  dispute.  If  in  such  arrangement  it 
appears  that  those  on  one  side  are  all  citizens  of  different 
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Stetet  from  thole  on  the  other,  the  rait  may  be  temored. 
Under  the  M.  law  the  pleadings  only  were  looked  at,  and  Uie 
rig^tf  of  the  parties  in  respect  to  a  removal  were  determined 
solely  aooording  to  the  position  they  occupied  as  plaintiffs  or* 
defendants  in  the  suit.  Coal  Campanjf  t.  Blatdffard^  11  WalL 
174.  Under  the  new  law  the  mere  form  of  the  pleadings  may 
be  put  aside,  and  the  parties  placed  on  different  sides  of  tiie 
matter  in  dispute  according  to  the  &ets«  This  being  done, 
when  all  those  on  one  side  desire  a  removal,  it  may  be  had,  if 
the  necessary  citisenship  exists. 

In  the  present  case,  it  appears  that  the  rait  was  originally 
brought  by  a  citizen  of  Iowa  against*  another  dtizen  of  Iowa 
and  citizens  of  Pennsylvania  and  Ohio.  There  were  then, 
according  to  the  pleadings,  two  matters  about  which  there 
might  be  dispute, — one  between  the  construction  company 
and  the  railroad  company,  both  citizens  of  Iowa,  as  to  the 
amount  due  the  construction  company  and  the  actual  exist- 
ence of  a  mechanic's  lien,  and  the  otiier  between  the  eon- 
struction  company  and  the  trustees  of  the  mortgage,  citizens 
of  different  States,  as  to  the  priority  of  the  mortgage'  over 
the  mechanic's  lien.  But  before  the  trustees  of  the  mortr 
gage  were  actually  brought  into  pourt  by  service  of  pro- 
cess, the  dispute  between  the  construction  company  and 
the  railroad  company  had  been  finally  disposed  of.  The 
amount  due  the  construction  company  had  been  ascertained 
so  far  as  that  company  and  the  railroad  company  were  Con- 
cerned, the  mechanic's  lien  established,  and  the  property  sold 
under  the  lien  to  pay  the  debt.  There  was  after  that  nothing 
left  of  the  suit  except  that  part  which  related  solely  end  ^• 
dusively  to  the  priority  of  the  mortgage  lien,  and  as  to  ^is 
the  controversy  was  between  the  construction  company  on  the 
one  side,  and  the  mortgage  trustees  on  the  other.  If  the  rail- 
road company  still  continued  a  party  to  the  suit,  it  was  a  nomi 
nal  party  only,  and  its  interests  were  in  no  way  whatever 
connected  with  those  of  the  trustees.  It  did  .not,  therefore^ 
occupy  a  position  in  the  controversy  on  the  same  side  with 
them.  This  being  the  case,  it  is  apparent  that  in  the  then 
condition  of  the  suit  the  only  controversy  to  be  settied  was 
between  the  mortgage  tmstees,  citizens  of  Pehnsylvania  and 
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Oluo,  on  one  side,  and  the  oanstraotion  oompany  and  railroad 
company,  oitisent  of  Iowa,  on  the  oAer.  Ab  snoh,  nnder  the 
oonsfemofeioD  we  hare  gi-ven  thia  provision  of  the  statute,  the' 
suit  was  remoTable  by  reason  of  that  provision.  Tins  makes 
it  nnneoessary  to  give  an  interpretation  to  that  part  of  the 
same  section  of  ^e  act  of  18T6|  which,  for  flie  purposes  of 
statement,  may  be  read  as  follows:  — 

**  That  any  suit  of  a  civil  nature,  at  law  or  in  equity,  now 
pending  or  hereafter  brought  in  any  State  court,  when  the  mat- 
ter in  dispute  exceeds,  exclusive  of  costs,  the  sum  or  value  of 
9600,  •  •  •  in  which  there  shall  be  a  controversy  which  is 
wholly  between  citizens  of  different  States,  and  which  can  be 
fully  determined  as  *between  them,  then  ^ther  one  or  more  of 
the  plaintiffs  or  defendants  actually  interested  in  such  contro- 
versy may  remove  said  suit  into  the  Circuit  Court  of  the  United 
States  for  the  proper  district.'' 

We  reserve  the  consideration  o£  this  provision  until  a  case 
requiring  it  arises.  This  suit,  when  the  petition  for  removal 
was  filed,  was  one  in  which  the  only  controversy  to  be  decided 
was  between  citizens  of  differeut  States,  and  therefore  provided 
|or  in  the  first  clause.  Necessarily  a  removal  would  take  the 
whole  suit  to  the  Circuit  Court,  because,  in  its  then  condition^ 
the  suit  related  to  a  single  controversy  only.  Whether,  as 
argued,  a  removal  could  also  have  been  had  under  the  last 
dause,  we  do  not  decide. 

2.  As  to  the  removal. 

The  third  section  of  the  act  of  1875,  so  &r  as  it  is  applica- 
ble to  this  case,  reads  as  follows :  — 

**That,  whenever  either  party,  .  .  .  entitled  to  remove  any  suit 
mentioned  in  the  next  preceding  Rection,  shall  desire  to  remove  such 
suit  from  a  State  court  to  the  Giroait  Court  of  the  XJnited  States,  he 
or  .they  may  make  and  file  a  petition  in  such  suit  in  such  State  court 
before  or  at  the  term  at  which  said  cause  could  be  first  tried,  and 
before  the  trial  thereof  for  the  removal  of  sach  suit  into  the  Circuit 
Court,  to  be  held  in  the  district  where  such  suit  is  pending,  and 
shall  make  and  file  therewith  a  bond,  with  good  and  sufficient  surety, 
fi>r  his  or  their  entering  into  such  circuit  court,  on  the  first  day  of 
its  then  next  session,  a  copy  of  the  record  in  such  suit,  and  for  pay- 
ing all  costs  that  may  be  awarded  by  the  said  Circuit  Court,  if  said 
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€o«ii  ihill  hold  that  suoh  tail  was  wrongftdlir  or  improporiy 
moved  theretOi  and  alao  for  their  appearing  and  entering  speeial 
bail  in  aoeh  soit,  if  apedal  hail  was  originally  requiaite  therein,  it 
shall  then  be  the  duty  of  the  State  eoart  to  aooept  said  petition  and 
bond,. and  proeeed  no  farther  in  sneh  sait,  and  any  bail  that  may 
hare  been  originally  taken  shall  be  discharged ;  and  the  said  eopy 
being  entered  as  aforesaid  in  said  CSreuit  Coort  of  the  United  States^ 
the  oanse  shall  then  proceed  in  the  same  manner  as  if  it  had  been 
origmally  commenced  in  said  Circait  Court.*' 


The  petition  filed  in  this  case  was  anfficient  in  tomi. 
Bnoogh  appeal^  on  its  &oe  to  entitle  the  petitioner  to  hia 
remoTal*  While  it  included  a  statement  of  belief  that,  front 
prejudice  or  local  influence,  justice  could  not  be  secured  by  a 
trial  in  the  State  court,  no  affidavit  to  that  effect  was  filed  t 
and  this  atatement  oould  be  rejeeted  aa  surplusage,  leaving  still 
good  cause  for  the  removal  on  account  of  the  dtiizenship  of  tfara 
parties.  Although  Meyer's  name  was  included  as  a  petiti<mer, 
that  of  Dennison  was  included  also ;  and,  as  Meyer  was  not  a 
party  to  the  suit,  his  name  could  be  rejected  as  surplusage,  and 
the  petition  left  to  stand  as  that  of  DenniBon  alone.  The  pi^por 
was  evidently  drafted  and  put  on  file  under  the  belief  that 
Meyer  would  be  substituted  for  Thompson  aa  a  party  to  the 
suit.  This  having  been  unexpectedly  refused^  it  was  presented 
to  the  court  by  the  counsel  of  Dennison,  without  amendment, 
as  in  legal  effect  the  petition  of  Denmson  alone.  This,  we 
think,  might  lawfully  be  done.  Under  the  mrcnmstanoes,  it 
was  the  duty  of  the  court  to  treht  the  application  as  coming 
from  Dennison  only. 

The  petition  was  not  signed.  No  objection  was  made  on  this 
aocount  in  the  State  court ;  and  it  came  too  late  in  the  Cirenit 
Court  If  it  had  been  made  in  the  State  court,  the  defect—-  if 
in  fact  there  was  one  —  would,  no  doubt,  haye  been  cured  at 
once  by  the  signature  of  counsel.  The  petition  was  in  writing. 
On  its  &oe,  it  purported  to  be  the  petition  of  Meyer  and  Den- 
nison ;  and  it  waa  in  fact  the  petition  of  Dennison.  This  the 
court  knew,  because  it  was  actually  presented  by  the  counsel  of 
Dennison,  and  was  accompanied  by  a  bond  purporting  also  to 
be  signed  in  the  name  of  Meyer  and  Dennison.  In  short, 
•▼ery  thing  in  the  whole  proceeding  showed  that  it  waa  in 
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iaot  what,  imder  the  ciieamstaaoes,  it  purported  to  be,  —  the 
applicatioiK  of  Denniaon,  made  in  good  faith,  for  the  remoral  of 
the  icanie. 

The  bond  was  safficient  in  form.  The  condition  was  snch  as 
the  statate  required.  There  was  no  special  bail  in  the  case. 
Nothing  was,  therefore,  to  be  secured  by  the  bond  but  the  fil- 
ing of  the  transcript  in  the  Circuit  Court,  on  the  first  day  of 
its  then  neact  term,  and  the  payment  of  any  costs  that  might  be 
awarded  by  that  court,  in  case  it  should  hold  that  the  suit  had 
been  wrongfully  or  improperly  remoyed.  No  objection  was 
made  to  the  sufficiency  of  the  surety.  The  only  complaint 
seems  to  have  been  that  one  of  the  persons  who  signed  the 
bond  as  a  surety  was  an  attorney  of  the  court,  which  was  for- 
bidden by  the  laws  of  Iowa  and  the  practice  of  the  State  court. 
Without  determining  whether  this  would  have  justified  the. 
<k>urt  in  not  accepting  the  bond,  if  he  had  been  the  only  surety, 
it  is  sufficient  to  say  that  the  act  of  Congress  does  not  make  it 
necessary  that  two  persons  should  sign  the  bond  as  sureties. 
**  Good  and  sufficient  surety ''  is  all  that  ia  required ;  and  this 
is  satisfied  if  there  is  one  surety  able  to  respond  to  the  condi- 
tion of  the  bond.  The  question  here  is  not  whether  the  court 
below  had  the  right  to  pass  upon  the  sufficiency  of  the  surety, 
but  whether,  upon  the  facts  as. they  appear  in  this  record,  it  was 
justified  in  refusing  to  accept  this  bond.  We  are  now  tfcamiu- 
ing  the  case  after  judgment  below  in  reference  to  errors  whicK 
are  alleged  to  have  occurred  in  the  progress  of  the  cause.  If 
the  State  court  refuses  to  accept  a  bond  ofiEered  by  a  petitioner 
for  removal  which  has  ^^  good  and  sufficient  surety  **  in  law,  it 
is  error  diat  may  be  reviewed  here«  That  court  has  no  discre- 
tion in  such  a  matter.  Its  action  is  governed  by  fixed  rules. 
Here,jss  no  objection  was  made  to  the  pecuniary  responsibility 
of  the  one  person  who  signed  as  surety,  and  was  competent 
under  the  l|tws  of  Iowa  to  do  so,  it  was  clearly  error  for  the 
court  to  refuse  to  accept  the  bond  because  a  second  surety  was 
an  attorney  of  the  court.  Such  being  the  case,  we  are  clearly 
of  opinion  that,  so  far  as  the  form  of  the  application  was  con- 
cerned, the  State  court  was  not  justified  in  refusing  to  accept 
the  petition  and  bond,  and  in  proceeding  further  in  the  cause. 

We  think  also  the  application  was  made  in  time.    It  is  con 
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ceded  th«t  the  petition  was  filed  during  the  fixvt  term  of  the 
court  at  which  the  suit  could  be  tried,  after  the  act  of  1876 
went  into  operation.  It  has,  so  ^,  as  we  know,  been  ani<^ 
f ormly  held  on  the  drcoity  and  to  onr  minds  correctly,  that,  in 
suits  pending  when  the  act  was  passed,  the  application  was 
in  time,  if  made  at  the  first  term  o^  the  coort  thereafter. 
Baker  t.  PeUreof^  4  Dill.  662;  SoadUf  y.  San  FraneUea^ 
8  Saw.  668;  Andreme  t.  flWfiM,  2  Cent  Law  Jonr.  797; 
2%0  Merehmtti*  f  Manmifadtmen'  NMomI  Bank  y.  Wheeler^ 
18  Blatch.  218;  Crane  y.  Beeder^  16  Alb.  Law  Jour.  108. 
This  disposes  of  one  objection  made  to  the  time  when  tb» 
petition  was  filed. 

It  has,  howcTor,  been  argned  with  great  earnestness  that  the 
petition  for  removal  was  not  actoaUy  presented  to  the  conrt 
**  before  trial.''  We  agree  that,  as  a  general  rale,  the  petition 
mnst  be  filed  in  a  way  that  it  may  be  said  to  have  been  in  law 
presented  to  the  conrt  before  the  trial  is  in  good  faith  entered 
npon.  There  may  be  exceptions  to  this  role ;  bat  we  think  it 
clear  that  Congress  did  not  intend,  by  the  expression  ^  before 
trial,''  to  allow  a  party  to  experiment  on  his  ease  in  the  State 
coart,  and,  if  he  met  with  anexpeoted  difficalties,  stop  the  pro- 
ceedings, and  take  his  salt  to  another  tribunal.  But,  to  bar 
the  right  of  removal,  it  must  appear  that  the  trial  had  actually 
begun  and  was  in  progress  in  the  orderly  course  of  proceeding 
when  the  application  was  made.  No  mere  attempt  of  one  party 
to  get  himself  on  the  record  as  having  begun  the  trial  will  be 
enough.  The  case  must  be  actually  on  trial  by  the  court,  all 
parties  acting  in  good  faith,  before  tlie  right  of  removal  is  gonCr 

Upon  the  facts  in  this  case  it  is  apparent,  to  our  minds,  that 
the  trial  had  in  no  sense  begun  when  Dennison  presented  his 
petition  formally  to  the  court  for  a  removal.  It  iM  equally 
apparent  that  tiie  counsel  for  the  construction  company  at- 
tempted to  get  up  a  race  of  diligence  with  his  adyersary,  in 
which  he  should  come  out  ahead.  As  soon  as  the  court  de- 
cided not  to  admit  Meyer  as  a  party  to  the  suit,  he  seems  to 
have  offered  the  contract  sued  on  in  evidence ;  but,  unfortu* 
nately  for  him,  in  so  doing  he  did  not  keep  himself  inside  the 
Orderly  course  of  proceedings.  It  is  evident  that  at  that  time 
the  cause  was  not  up  for' hearing  on  its  merits ;  and  it  nowhere 
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appears  thai  ihe  ooort  acoepted  then  the  offer  of  the  comisel  to 
put  in  his  endeBoe.  Before  any  action  was  taken  by  the  eonrt 
on  that  Bubjecty  Denniaon  praeented  hie  petition,  which  had 
been  <m  file  ready  to  be  preaentedt  as  soon  as  the  motion  of 
Meyer  was  decided.  Immediately  after  the  application  of  Den- 
nison  was  disposed  of,  the  court  adjourned  until  the  next  day; 
and,  when  it  again  met,  Dennison  renewed  hb  i^plicatum. 
This  being  refused,  the  construction  company  asked  leafo  to 
file  a  reply,  which  up  to  that  time  had  not  been  don^  and 
which  was  necessary  to  complete  the  pleadings,  and  make  up 
the  issues  for  triaL  That  being  done,  and  a  motion  by  Denni- 
son for  leave  to  amend  his  answer  overruled,  the  court  pro- 
ceeded ^^with  the  trial  of  said  cause  on  the  issues  joined 
therein/'  A  statement  of  these  facts  is  'suficient  to  show 
that,  when  Dennison  presentbd  his  petition  in  form  to  the 
court,  the  trial  had  in  no  just  sense  begun.  As  in  the  case  of 
TuUe  y.  Vou  (99  U.  S.  689),  "^  the  meet  that  can  be  said  is, 
that  preparations  were  being  made  for  triaL*' 

It  is  further  claimed  that  the  citizenship  of  Denmson  in 
Ohio  was  not  proved.  As  in  the  case  of  the  sufficiency  of  the 
bond,  the  question  here  is  not  whether,  if  the  statements  of  the 
petitioner  in  that  particular  had  been  denied,  it  would  have  been 
competent  for  the  State  court  to  institute  an  inquiry  on  that 
subject,  but  whether,  on  the  facts  as  they  appear  on  the  face 
of  this  record,  which  also  shows  how  they  should  have  appeared 
to  the  court  below,  that  court  was  justified  in  proceeding 
further  in  the  suit.  We  fully  recognize  the  principle  hereto- 
fore asserted  in  many  cases,  that  the  State  court  is  not  required 
to  let  go  its  jurisdiction  until  a  case  is  made  which,  upon  its 
face,  shows  that  the  petitioner  can  remove  the  cause  as  a 
matter  of  right.  But  here,  to  say  nothing  of  the  statements  in 
the  petition  which  were  not  disputed,  the  record  is  full  of 
evidence  that  Dennison  was  a  citizen  of  Ohio.  In  the  mort- 
gage Thompson  is  described  as  of  Pennsylvania,  and  Dennison 
as  of  Ohio.  In  addition  to  this,  in  order  to  bring  them  into 
court,  the  affidavit  of  the  counsel  for  the  construction  company 
was  put  on  file,  in  which  it  is  directly  stated,  un<ler  date  of 
April  6, 1874,  that  personal  service  of  process  could  not  be 
made  on  them  within  the  State,  and  tiiat  they  were  non-resi- 
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dents.  Under  these  eirouinstances,  it  was  certainly  error  for 
the  State  ooart  to  retain  the  cause  because  it  was  not  shown 
that  ihe  dtizenship  of  the  adverse  parties  was  in  different 
States. .  The  oitisenship  of  the  two  corporations  in  Iowa  is 
averred  by  the  oonstmction  company  in  its  own  pleadings. 

It  is  stfll  farther  daimed  that  eren  though  the  lower  court 
ought  to  have  accepted  the  petition  aad  bond  and  withheld  all 
further  proceedings  in  the  suit,  that  error  was  waived  by  the 
eubsequent  appearance  of  Dennison  and  going  to  a  hearing, 
and  that  for  this  reason  it  was  right  for  the  Supreme  Court 
not  to  reverse  the  judgment  because  of  the  original  fault. 
This  question  is  settled  by  the  case  of  Huuranee  Compamg  t. 
Dmim,  19  Wall.  814,  where  it  is  distinctly  held  tiiat  if  a  party 
foiled  in  his  efforts  to  obtain  a  removal  and  was  forced  to  trial, 
he  lost  none  of  his  rights  by  defending  against  the  action. 
This  record  is  full  of  protests  on  the  part  of  Dennison  against 
going  on  with  the  suit,  and  of  e:^ceptions  to  the  ruling  wtiidi 
kept  him  in  court.  Indeed,  it  is  difficult  to  see  what  more  he 
could  have  done  than  he  did  do  to  get  out  of  court  and  take 
his  suit  with  him.  He  remained  simply  because  he  was  f<Mrced 
to  remain,  and  is  certainly  now  in  a  condition  to  have  the 
original  error  of  which  he  complained  corrected  in  any  court 
having  jurisdiction  for  that  purpose.  In  addition  to  this,  vre 
now  know  that  he  did  take  his  suit  to  the  Circuit  Court  and 
carried  his  adversaries  with  him.  It  is  true,  by  reason  of  the 
fatult  of  the  clerk  of  the  State  court,  he  was  unable  to  file  hb 
transcript  of  the  record  in  the  Circuit  Court  on  the  first  day  of 
the  term,  but  he  did  so  on  the  second,  and  had  the  cause 
regularly  docketed,  after  which  a  trial  was  had,  all  parties 
appearing.  It  is  also  true  that  the  construction  company 
objected  to  the  delay,  but  that  objection  was,  as  we  think, 
pro])erly  oyerruled.  While  the  act  of  Congress  requires 
security  that  the  transcript  shall  be  filed  on  the  first  day,  it 
nowhere  appears  that  the  Circuit  Court  is  to  be  deprived  of 
its  jurisdiction  if,  by  accident,  the  party  is  delayed  until  a 
later  day  in  the  term.  If  the  Circuit  Court,  for  good  cause 
shown,  accepts  the  transfer  after  the  day  and  during  the  term, 
its  jurisdiction  will,  as  a  general  rule,  be  complete  and  the 
removal  properly  effected. 
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We  must,  iheiefeie,  hold  that  the  Supreme  Court  of  the 
State  erred  in  not  reverring  the  judgment  of  the  Circuit  Court 
of  the  county  and  sending  the  cause  back  with  instructiona  to 
that  court  to  proceed  no  further  with  the  suit. 

8.  As  to  the  priority  of  liens. 

It  IB  conceded  that  by  the  laws  of  Iowa  a  mechanic's  lien  for 
work  done  under  a  contract  takes  precedence  of  all  incum- 
brances put  on  the  property  by  mortgage  or  otherwise  after  the 
work  was  commenced*  Such  has  been  the  uniform  course  of 
decisions  by  the  highest  court  of  the  State. 

It  Ib  also  conceded  that,  by  a  statute  of  the  State  (Code 
1874,  sect.  886),  there  can  be  no  mechanic's  lien  in  fa^or  of 
one  who  takes  collateral  security  on  the  contract  under  which 
he  does  hb  work. 

Such  being  the  law,  it  is  clcftur  that  as  the  mortgage  was  not 
recorded  until  June  4, 1872,  and  work  under  the  contmct  of 
the  constaruction  company  was  commenced  Sept.  29, 1870,  the 
mechanic's  lien  must  have  precedence,  unless  the  construction 
company  took  collateral  security  on  their  contract,  or  some- 
&ing  equiTalent  was  done. 

-  It  is  contended  that  the  words,  **all  the  money  for  tlie  work 
hereinbefore  specified  to  be  paid  by  the  citizens  of  Delaware 
Coimty,"  which  appear  abo?e  the  signature  of  the  president  of 
the  railroad  company  to  the  contract,  give  the  construction 
company  collateral  security,  and  thus  vitiate  the  lien.  We 
cannot  so  interpret  the  contract.  In  the  .body  of  the  instru- 
ment the  obligation  of  the  railroad  company  to  pay  is  absolute 
and  unconditional.  The  additional  clause  does  not  purport  t6 
transfer  to  the  construction  company  the  moneys  that  are  due 
or  that  may  become  due  from  the  citizens  of  Delaware  County. 
No  control  is  given  the  construction  company  over  these 
moneys.  The  most  that  can  be  said  of  the  clause  is  that  it 
contains  tin  implied  obligation  on  the  part  of  the  railroad  com- 
pany to  use  the  money  which  came  into  its  bands  from  the 
citizens  of  Delaware  County  to  discharge  its  obligations  under 
the  contract,  and  a  corresponding  obligation  on  the  part  of  the 
construction  company  to  wait  a  reasonable  time  for  the  collec- 
tion of  these  moneys  before  putting  the  railroad  company  in 
default  for  non-payment. 
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« 

In  Chri$ima9  y.  R^uietl  (14  Wall  69),  we  said:  **Aa 
agreement  to  pay  out  of  a  partionlar  fond,  however  dear  iti 
torms,  is  not  an  equitable  assignment ;  a  oovenant  in  the  moet 
solemn  form  has  no  greater  effect.  .  •  .  The  assignor  must  not 
retain  any  control  oyer  the  f and*  any  power  to  collect,  or  any 
power  of  reyocation.  If  he  do,  it  is  fatal  to  the  claim  of  the 
assignee.**  It  seems  to  ns  that  this  is  condnsiye  of  the  present 
case.  The  railroad  company  has  nowhere  by  its  agreement 
giyen  the  construction  company  any  power  to  collect.  The 
amount  due  is  nowhere  specified ;  neither  does  it  appear  from 
the  instrument  itself  what  was  the  nature  of  the  obligations  the 
citizens  of  Delaware  County  were  under  to  make  the  payment. 
It  is  not  eyen  said  that  the  payments  thus  to  be  made  grew 
out  of  any  obligations  of  the  citizens  of  Delaware  Coimty  to 
the  railroad  company.  According  to  the  construction  claimed^ 
the  addition  of  these  somewhat  indefinite  words  at.  the  end 
of  the  contract,  and  after  a  part  of  the  signatures  had  been 
affixed^  must  haye  the  effect  of  changing  the  whole  tenor  of 
the  contract  as  set  put  in  the  body  of  the  instrument,  and  sub- 
stituting the  citizens  of-  Delaware  County  as  obligors  and 
bound  absolutely  for  the  payment  of  the  work  to  be  performed, 
instead  of  the  railroad  company.  Such  we  cannot  belieye  was 
the  intention  of  the  parties,  and  eyery  thing  which  occurred 
afterwards  is  entirely  inconsisteht  with  any  such  idea.  It  now 
appears  from  the  eyidence  that  there  had  been  yery  considerar 
ble  subscriptions  to  the  capital  stock  of  the  railroad .  company 
by  the  citveens  of  Delaware  County,  and  that  taxes  had  been 
leyied  by  the  county,  or  some  of  the  townships  in  the  county, 
to  aid  in  the  ccmstruction  of  the  railroad.  It  also  appears  that 
all  of  this  money  was  collected  by  and  paid  to  the  railroad 
company.  In  no  single  instance,  so  &r  as  we  can  discoyer, 
was  it  paid  to  the  construction  company.  The  fall  amount 
subscribed  and  leyied  was  not  suffident  to  pay  all  that  was  due 
that  company.  Much  of  it  was  paid  oyer,  but  all  of  it  was 
not.  Qf  the  amount  paid  the  construction  company  by  the 
railroad  company  a  yery  considerable  portion  was  collected 
from  other  sources. 

Without  pursuing  the  subject  further,  it  is  sufficient  to  say 
that,  in  our  opinion,  the  construction  company  has  done  noth- 
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ing  to  waive  or  depriye  it  of  the  right  to  MBert  a  meohanic*B 
lien,  and  that  the  deerees  of  the  Cireait  Court  establishing  the 
aaperiority  of  the  lien  of  the  mortgage  were  wrong  and  most 
be  reyeraed.  As  the  sale  under  the  execution  from  the  State 
ooort,  bj  which  the  Delaware  County  Railroad  Company  now 
holds  and  claims  title  was  made  in  a  suit  to  which  the  tnistees 
of  the  mortgage  were  not  at  the  time  parties  served  with  pro- 
oess,  the  sale  did  not  cat  off  their  interest  as  mortgagees  of  the 
property  soUL  Neither  are  they  boand  by  the  decree  in  the 
State  oonrt  finding  the  amount  dae  the  oonstmction  company. 
The  Delaware  County  Railroad  Company  took  by  its  purchase 
only  such  title  as  the  construction  company  had  to  convey,  and 
as  the  interest  of  the  mortgagees  was  not  cut  off  by  the  sale  to 
the  construction  company,  it  is  not  cut  off  by  the  transfer 
to  the  Delaware  County  Company. 
We«  thereforsi  order  and  adjudge  as  follows :  — 

1.  That  the  judgment  of  tiie  Supreme  Court  of  Iowa  be 
reversed  with  costs,  and  that  the  cause  be  remanded,  with 
instructions  to  reverse  the  decree  of  the  Circuit  Court  of 
Delaware  County,  and  direct  that  court  to  proceed  no  further 
with  the  suit. 

2.  That  the  decree  of  the  Circuit  Court  of  the  Utiited  States 
in  the  second  of  these  cases  be  reversed  with  costs,  and  that 
the  cause  be  remanded  with  instructipns  to  ascertain  the 
amount  due  the  Construction  Company  under  its  contract, 
and  to  enter  a  decree  establishing  the  Uen  of  that  company  as 
prior  in  right  to  that  of  the  mortgage,  and  in  default  of  pay- 
ment of  the  amount  due  by  a  day  to  be  named,  directing  the 
sale  of  that  part  of  the  railroad  company  which  lies  in  Dela- 
ware County,  to  pay  the  debt.  Such  provision  for  redemp- 
tion is  to  be  made  as  is  allowed  in  such  cases  by  the  laws  of 
Iowa. 

6.  The  decree  of  the  Circuit  Court  in  the  remaining  case 
is  also  reversed  with  costs,  and  the  cause  remanded  with 
instructions  to  enter  a  decree  establishing  the  lien  of  the 
Construction  Company  as  superior  to  that  of  the  mortgage, 
and  declaring  the  title  of  the  Delaware  County  Railroad 
Company,  by  reason  of  the  sheriff's  sale  in  the  State  court 
to  be  invalid  and  not  sufficient  to  pass  title  as  against  the 
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lien  of  the  ]iUMrtg|ige»  and  for  loeh  other  prooeedingt  as  jnsttoo 
Mqidns. 

Mb.  JusnOB  Sntoiro  eonoiirrecl  in  the  ]nclgmeiit»  bat  not  in 
the  oonsimetioii  given  bj  the  majority  of  the  court  to  the 
■eeond  section  of  the  act  of  1876,  reqpectnig  remoyali  from 
State  eoorti. 

Mb.  JusnOB  BbabLbt  concnrred  in  the  judgment,  and  d»* 
liyered  the  following  opinion  in  which  Mb.  JUBXioa  Swayhb 
ccocnrred. 

I  concur  in  the  judgment  in  these  cases,  but  dissent  from  so 
much  of  the  opinion  as  seems  to  assume  that,  one  condition  of 
Federal  jurisdiction,  in  the  removal  of  a  cause  from  a  State 
conrti  under  the  first  clause  of  sect  2,  act  of  1875,  is,  that  each 
party  on  one  side  of  the  controversy  must  be  a  citisen  of  a 
different  State  from  tiiat  of  which  either  of  the  parties  on  the 
other  side  is  a  citisen.  This  portion  of  the  act  gives  the  right 
of  removal  to  either  party,  in  any  suit  in  which  there  is  ^a 
controyersy  between  dtisens  of  different  States,'*  In  my  judg- 
ment a  controversy  is  such|  as  tiiat  expression  is  used  in  the 
Constitution,  and  in  the  law,  when  any  of  the  parties  on  one 
side  thereof  are  citizens  of  a  different  State,  or  States,  from 
that  of  which  any  of  the  parties  on  the  other  side  are  citizens. 
It  IB  true,  if  there  are  other  parties  on  oppocdte  sides  of  the 
controversy  who  are  citizens  of  a  common  Sti^  it  may  also 
be  a  controversy  between  citizens  of  the  same  State.  In  other 
words,  a  controversy  may  be,  at  the  same  time,  both  a  contro- 
versy between  citizens  of  the  same  State  and  between  citizens 
of  different  States.  But  the  fact  that  it  is  both,  does  not 
take  away  the  Federal  jurisdiction.  Neither  the  Ccostitu- 
tion,  nor  the  law,  declares  that  there  shall  not  be  such  juris- 
diction if  any  of  the  contestants  on  opposite  sides  of  tlie 
controversy  are  citizens  of  the  same  State;  but  they  do  de- 
clare that  there  shall  be  such  jurisdiction  if  the  controversy 
is  between  citizens  of  different  States.  The  gift  of  judidid 
power  by  the  Oonstitution,  and  the  gift  of  jurisdiction  by  the 
law,  are  in  affirmative  terms ;  and  those  terms  include  as  well 
the  case  when  only  part  of  the  contestants  opposed  to  each 
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oiher  are  citizens  of  different  States,  as  that  in  whieh  ihej  aie 
all  of  different  States.  And  I  see  no  good  reason  whj  both 
the  Constitation  and  the  law  shoold  not  leoeiTe  a  constraction 
as  broad  as  that  of  the  terms  which  they  emploj.  On  the  con- 
trarjr,  I  think  there  is  just  reason  for  giTing  to  those  terms 
thisir  fall  effect  The  object  of  extending  the  jadioial  power 
to  controTersies  between  dtiiens  of  different  States  wasi  to 
establish  a  common  and  impartial  tribanaU  eqaallj  related  to 
both  parties,  for  the  parpose  of  deciding  between  them.  This 
object  woald  be  defeated  in-  many  cases  if  the  &et  that  a  single 
one  of  many  contestants  on  one  side  of  a  oontroTersy  being  a 
citixen  of  the  same  State  with  one  or  more  of  the  contestants 
on  tiie  other  side,  shoald  haTe  the  effect  of  depriving  the  Fed* 
oral  coarts  of  jarisdiction.  This  absaidity  became  so  glaring 
onder  the  construction  fomferly  given  by  this  conrt  to  the 
Judiciary  Act  of  1789,  in  the  case  of  corporations,  when  every 
stockludder  was  held  to  be  a  party,  that  the  court  was  at 
lengtii  impeUied  to  regard  a  corporation  as  a  eitiaeii  of  the 
State  which  created  it,  without  regard  to  the  citisenship  of  its 
members ;  —  thus  getting  rid  of  the  troublesome  stockholder 
who  happened  to  be  a  citisen  of  the  same  State  with  the  oppo- 
site party,  and  who  almost  always  appeared  in  the  case. 

If  we  give  the  same  construction  to  the  present  law  which 
was  given  to  the  Judiciary  Act,  we  shall  certainly  meet  with 
like  embarrassment  and  •  difficulty  in  exercising  the  fair  and 
proper  jurisdiction  of  the  Federal  courts.  No  cases  are  more 
appropriate  to  this  jurisdiction,  or  more  urgently  call  for  its 
exercise,  than  those  which  relate  to  the  foreclosure  and  sale  of 
railroads  extending  into  two  or  more  States,  and  winding  up 
the  affairs  of  the  companies  that  own  them ;  since,  in  addition 
to  the  conyenience  of  a  single  jurisdiction  having  cognizance 
of  the  whole  matter  (which  could  readily  be  conferred,  if  it  is 
not  so)  the  local  tribunab  in  such  cases,  however  upright  and 
pure,  are  naturally  more  or  less  favorably  affected  towards  tiie 
interests  of  their  own  citizens:  and  yet,  it  is  almost  always 
essential,  in  order  to  do  complete  justice  in  these  eases,  to  call 
before  the  court  some  parties  <m  opposite  sides  of  the  contro- 
versy who  are  citizens  of  the  same  State.  If  this  fact  is  to 
deprive  the  Federal  courts  of  jurisdicticm,  without  rqpird  to 
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Hie  niimeroiiB  and  important  eonteatanti  on  opporite  rides  who 
are  dtixene  of  different  States,  the  Talne  of  the  institation  ol 
national  ooorta,  for  taking  cognizance  of  controrerriee  between 
dtizens  of  different  States,  will  be  greatly  impaired. 

But  it  seems  to  me  clear  that,  in  constming  the  present  law, 
we  are  not  bound  by  the  constmction  giyen  to  the  old  Judiciary 
Act.  The  words  of  that  act,  conferring  jnrisdiction  upon  the 
circuit  courts  in  respect  of  citisenship,  were  not  the  same  as 
those  used  by  the  present  law  or  by  the  Constitution.  It  only 
conferred  jurisdiction  when  **  the  suit  is  between  a  citisen  of 
the  State  where  the  suit  is  brought  and  a  citizen  of  another 
State.**  The  singular  number  only  was  used ;  and  the  courtSt 
in  applying  the  law  to  cases  in  which  there  was  a  plurality  d 
plaintiffs  or  defendants,  construed  it  (perhaps  justly)  as  requix^ 
ing  that  each  plaintiff  and  each  defendant  should  hare  the 
citizenship  required  by  the  law.  But,  now,  it  is  not  so.  The 
present  law  foUows  tiie  words  of  the  Constitution,  and  giTCS 
jurisdiction  to  the  circuit  courts  in  the  broadest  terms,  namely, 
wheneyer,  in  any  suit,  there,  is  **  a  controyersy  between  citizens 
ot  different  States ;  **  and  this  broad  and  general  expression,  as 
I  think  I  have  shown,  giTCs  jurisdiction  where  any  of  the  con- 
testants on  opposite  rides  of  the  controversy  are  ritisens  of 
different  States. 

The  only  objection  to  this  construction  which  has  been  seri- 
ously pressed,  is  drawn  from  the  argument  ab  ineanvenumH ; 
namely,  that  if  in  a  controversy  where  the  contestants  are 
numerous,  a  ringle  case  of  diverse  citizenship  between  opporite 
parties  should  give  Federal  jurisdiction,  the  courts  of  the 
United  States  would  be  overwhelmed  with  buriness,  litigants 
would  be  unnecessarily  drawn  away  from  the  domestic  tribu- 
nals, and  the  intent  of  the  Constitution  would  be  subverted. 
Now  whilst  I  am  satisfied  that  the  apprehended  inconveniences 
are  greatiy  exaggerated,  the  inconveniences  which  would  re- 
sult from  a  contrary  interpretation  to  that  contended  for 
would  be  at  least  equally  great  in  depriring  the  Federal  courts 
of  jurisdiction  by  a  ringle  case  of  common  citizenship  between 
opposite  parties,  though  a  large  majority  of  the  opposing  liti- 
gants are  citizens  of  different  States ;  and,  thus,  one  inconveni- 
ence would  balance  the  other,  and  we  should  still  be  left  to 
vriL.  X.  SI 
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seek  fhe  trae  oonttrnctioa  of  die  Constitation  and  ihe  l»w 
froitf  the  words  which  tbej  use.  Bnt  the  inoonTenienoes 
would  iK^t  be  eqimL  To  deprive  the  Federal  courts  of  juris- 
diction  %  a  partial  commanitj  of  citixeiiship  between  the 
opposite /parties  woold,  in  many  instances,  aotnally  defeat  the 
yeiy  oliject  which  the  Constitution  and  the  law  haTc  in  new. 

Bren  if  it  should  happen  that^  upon  the  constmodon  con- 
tended for,  many  cases  might  be  brought  into  the  Federal 
eoikits  in  which  a  partial  community  of  dtisaiship  did  exist 
between  the  opporing  parties,  what  harm  would  ensue  ?  Ought 
it  not  to  be  presumed  that  the  courts,  which  are  courts  of  the 
common  country  of  all  the  parties,  will  as  well  do  equal  and 
exact  justice  between  them  as  the  State  courts  could  do?  If 
the  judicial  force  is  not  sufficient  to  meet  the  exigency,  let  it 
be  increased.  If  the  courts  are  not  held  at  sufkientiy  con* 
Tenient  places,  that  difficulty  can  earily  be  remored.  The 
phrase  in  question,  ^  controversies  between  citizens  of  different 
States,**  is  a  constitutional  one ;  and  the  construction  wh|ch 
we  may  giro  to  it  will  affect  the  judicial  powers  of  the  Federal 
gOTomment  for  all  time ;  and  any  temporary  inconvenience 
arising  from  existing  arrangements,  which  can  be  remedied  by 
legislation,  ought  not  to  stand  in  the  way  of  a  fair  construction 
of  the  organic  law. 

But  it  is  not  necessary  to  pass  upon  this  question  in  this 
case*  The  present  controrersy  is  wholly  between  citisens  of 
different  States ;  and  we  are  all  agreed  as  to  the  decision  that 
ought  to  be  made.  When  the  question  does  come  squarely 
before  us,  and  it  becomes  necessary  to  decide  it,  it  is  to  be 
hoped  that  it  may  receiTe  the  fullest  consideration. 
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L  Li  tiM  ibicBW  of  proof  that  mi  aUtn  hM  booomo  a  dttom  of  the  Unltad 
Stotcf,  hk  origiaal  ttetiia  U  pmamed  to  oondiMM. 

1  A.,  a  dtiien  of  SwItserlMid,  died  fai  1801  in  Vlrgiiiia  intettate  and  witbool 
iMoe.  For  want  of  an  Mr  capable  nader  the  itatnlee  of  tlie  State  to 
inherit  tlie  landa  tbere  dtoate  whereof  he  died  eeieed  in  fee,  th^  were  lold 
by  tlie  ceeheator  of  the  proper  dbtriot.  A.'e  next  of  ldn»  B^  a  dtlien  of 
SwitKrIand,  fled  a  petition  to  reooT^  the  prooeede  of  that  tale.  Upon 
cooiideration  of  the  treatj  between  the  CUted  8tatce  and  the  Swiie  Coo- 
federation  of  Not.  S5,  1860  (10  Stat  687),^  Afi,  1.  That  the  treaty  it  te 
eoprome  law -of  the  land,  and  by  ite  tennt  the  incapadty  of  B.  at  an  alien 
wat  to  far  remofed  at  to  entitle  him  to  recorer  and  teli  the  landt  and 
''withdraw  and  export  te  prooeedt  thereof."  8.  That  hit  rightt  that 
eecored  art  not  barred  bj  the  lapte  of  time,  Inatmnch  at  no  ttatnte  of 
Vliflnia  prteeiibet  the  term  within  which  they  mntt  be  attcrted.  8.  That 
.where  a  treaty  admilt  of  two  conttmetiont, — one  rettrictive  at  to  the  ligMe 
that  may  be  daimed  nn^r  it,  and  the  other  liberal, — the  latter  it  to  bo  pre- 
ferred. 4.  That  Uie  treaty-making  danee  of  the  Conttitatloo  it  retroao- 
tlfe  at  well  at  protpectiTe.  6.  That,  in  Tiew  of  B.'t  rfgfatt  in  the  premitee, 
the  etcheator  it  entitled  only  to  the  aaonnt  allowed  bf  law  for  making 
talet  of  real  ettate  In  ordinary  oiiet.  8.  That  oonntd  cannot  be  paid  out 
of  the  fond  In  dltpnte. 

Ebbob  to  the  Sapreme  Coart  of  Appeali  of  the  State  of 
Virginia. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  WUUam  L.  RoyaU  for  the  plaintiff  in  error. 
Mr.  Jame9  O-.  Fields  Attomey-Greneral  of  Virginia,  and  Mr. 
J.  A.  Zjfnham^  contra. 

Mb.  JtrsTiOB  Swatnb  delirered  the  opinion  of  the  coort. 

Solomon  Hanenstein  died  in  the  city  of  Richmond  in  the 
year  1861  or  1862,  intestate,  unmarried,  and  without  children. 
The  precise  date  of  his  death  is  not  material.  At  that  time, 
he  owned  and  held  considerable  real  estate  in  the  city  of 
Richmond.  An  i.iqnisition  of  escheat  was  prosecuted  by  the 
escheator  for  that  district.  A  rerdict  and  judgment  were 
rendered  in  his  fayor.  When  he.  was  about  to  sell  the  prop- 
erty,  the  plaintiffs  in  error,  pursuant  to  a  law  of  the  State, 
filed  their  petition,  setting  forth  that  they  were  the  heirs-at- 
law  of  the  deceased,  and  praying  that  the  proceeds  of  the  sale 
of  the  property  should  be  paid  over  to  them.    Testimony  was 
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taken  to  prove  their  heirship  as  alleged,  bat  the  ooort  was  of 
opinion  that,  conceding .  that  faot  to  be  established,  they  could 
hare  no  valid  claim,  and  dismissed  the  petition.  Thej  re- 
moTed  the  case  to  the  Court  of  Appeals.  That  ooort,  enter* 
taining  the  same  views  as  the  coort  below,  affirmed  the 
jodgment.    They  thereapon  sned  out  this  writ  of  error. 

The  plaintifiEs  in  error  are  all  citizens  of  Switierland.  The 
deceased  was  also  a  citisen  of  that  coontry,  and  removed  thence 
to  Virginia,  where  he  lived  and  acquired  the  property  to  which 
this  controversy  relates,  and  where  he  died.  The  validity  of 
his  title  is  not  questioned.  There  is  no  proof  that  he  dena- 
tionalised himself  or  ceased  to  be  a  oitiien  and  subject  of 
Switxerland.  His  original  citixenship  is,  therefore,  to  be  pre- 
sumed to  have  continued.  Best  <m  Presumptions,  186.  Ac- 
cording to  the  record  his  domicile,  not  hi^  citiaenship^  was 
changed.  The  testimony  as  to  the  heirship  of  the  plaintiffi 
in  error  is  entirely  satisfactory.  There  was  no  controversy 
on  this  subject  in  the  argument  here.  The  parties  were  at 
one  as  to  all  the  &ets.  Their  controversy  was  rested  entrrely 
upon  legal  grounds. 

The  common  law  as  to  aliens,  except  so  far  as  it  has  been 
modified  by  her  legislature,  is  the  local  law  of  Virginia.  2 
Tucker*s  Blackst.,  App.,  Note  C.  By  that  law  *^  aliens  are 
incapable  of  taking  by  descent  or  inheritance,  for  they  are 
not  allowed  to  have  any  inheritable  blood  in  them.**  2  Bla. 
Com.,  249.  But  they  may  take  by  grant  or  devise  though 
not  by  descent.  In  other  words,  they  may  take  by  the  act  of 
a  party,  but  not  by  operation  of  law ;  and  they  may  convey  or 
devise  to  another,  but  such  a  title  is  always  liable  to  be  devested 
at  the  pleasure  of  the  sovereign  by  office  found.  In  such  cases 
the  sovereign,  until  entitled  by  office  found  or  its  equivalent, 
cannot  pass  the  title  to  a  grantee.  In  these  respects  there  is 
no  difference  between  an  alien  friend  and  an  alien  enemy. 
Faiifaait  Peviiee  t.  ffanter^M  XesM«,  7  Cranch,  608. 

The  law  of  nations  recognizes  the  liberty  of  every  govern- 
ment to  give  to  foreigners  only  such  rights,  touching  immova- 
ble property  within  its  territory,  as  it  may  see  fit  to  concede. 
Vattel,  book  2,  c.  8,  sect.  114,  In  our  country,  this  authority 
is  primarily  in  the  States  where  the  property  is  situated. 
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The  Beriaed  Code  of  Yuginia  of  1880,  c.  116,  seet  1,  proridee 
that  ea  alien  upon  declaring  on  oath  before  a  ooort  of  record 
that  he  intends  to  leude  in  the  State,  and  haying  the  declara- 
tion entered  of  record,  may  inherit  or  purohue  and  hold  real 
estate  there  aB  if  he  were  a  citifen. 

Sect.  2  of  ihe  same  chapter  prorides  that  tnch  alien  maj 
oonyey  or  deriae  his  real  estate,  and  if  he  shall  die  intestate 
that  it  shall  descend  to  his  heirs,  and  if  the  alienee,  devisee,  or 
heir  shall  be  an  alien,  that  he  may  tske  and  hold,  by  being  in 
the  State  and  making  under  oath  and  having  recorded,  within 
five  years,  a  like  declaration  with  that  prescribed  by  the  pre* 
ceding  section. 

The  sixth  section  declares  that  when  by  a  treaty  between 
the  United  States  and  any  foreign  conntiy  a  cttiaen  of  snch 
country  is  allowed  to  seQ  real  estate  in  Virginia,  he  may  sell 
and  convey  within  the  time  prescribed  by  the  treaty;  and 
when  by  such  treaty  citizens  of  the  United  States  are  allowed 
to  inherit,  hold,  sell,  and  convey  real  estate  situate  in  such 
country,  the  citizens  and  subjects  of  that  country  may  in  like 
manner  inherit,  hold,  sell,  and  convey  real  estate  lying  in  Yir* 
ginia,  provided  that  these  several  provisions  shall  apply  only 
to  real  estate  acquired  thereafter  by  the  citizens  or  subjects  of 
such  fordgn  country. 

Sect.  2  has  no  application  to  the  present  case,  because  the 
declaration  which  it  permits  has  not  been  made  by  the  plain- 
HBb  in  error,  and  sect.  6  has  none,  because  all  the  real  estate 
of  the  deceased  was  acquired  before  the  date  of  the  act. 

The  Beviied  Code  of  1878  has  obliterated  nearly  all  the 
distinctions  between  aliens  and  citizens  with  respect  to  their 
rights  as  to  both  real  and  personal  property.  See  c  4,  sect.  18, 
p.  180,  and  c  119,  sects.  4  and  10;  pp.  917,  918.  As  it  is  not 
claimed  that  any  of  these  provinons  affect  the  present  case,  we 
shall  pass  them  by  without  further  remark. 

This  brings  us  to  the  consideration  of  the  treaty  between 
the  United  States  and  the  Swiss  Confederation,  of  tiie  25th  of 
November,  1850.  11  Stat  587.  The  fifth  article  has  been 
eamestiy  pressed  upon  our  attenti<m,  and  ii  the  hinge  of  the 
controversy  between  the  parties. 

The  first  part  of  the  article  is  devoted  to  personal  property, 
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and  giTM  to  die  oitis^ii9  of  eaoh  ooontry  the  folleit  power 
touching  siieh  property  belonging  to  them  in  the  otheri  indnd- 
ing  the  power  to  diepoie  of  it  as  the  owner  nej  think  proper. 
It  then  ptooeeds  as  follows : — 

^The  foregoing  provittons  shall  be  applicable  to  real  estate  sito- 
ate  within  the  States  of  the  American  Union,  or  within  the  cantons 
of  the  Swiss  Oonfederationi  in  which  foreignen  shall  be  entitled  to 
hold  or  inherit  real  estate. 

<*Bat  in  esse  real  estate  sitaated  within  the  territories  of  one  of 
the  contraoCing  parties  should  lUl  to  a  mUaen  of  the  other  partj^ 
wboy  on  account  of  hii  being  an  alien,  oould  not  be  permitted  to 
hold  such  property  in  the  State  or  in  the  csnton  in  wliioh  it  maj 
be  situated,  there  shall  be  accorded  to  the  said  hefar,  or  oiher  sno- 
eessor,  such  term  ss  the  laws  of  the'State  or  canton  will  permit  to 
sell  such  property ;  he  shall  be  at  liberty  at  all  times  to  withdraw 
and  export  the  proceeds  thereof  without  diiRculty,  and  without 
paying  to  the  government  any  other  diarges  than  those  which,  in  a 
dmilar  case,  would  be  paid  by  an  inhabitant  of  the  country  in 
which  the  real  estate  may  be  ntuated." 

The  plaintiffs  in  error  are  exactly  within  the  latter  category. 
This  is  too  clear  to  require  discussion,  A  corresponding  pro- 
vision for  like  cases  is  found  in  article  2,  in  the  previous  treaty 
of  the  l8th  of  May,  1847,  between  the  same  parties.  9  Stat. 
902.  By  that  article  it  is  declared  '« that  if,  by  the  death  of  a 
person  owning  real  property  in  the  territory  of  one  of  the  high 
contraoting  parties,  such  property  should  descend,  either  by 
the  laws  of  the  country  or  by  testamentary  disposition,  to  a 
citizen  of  the  other  parly,  who,  on  account  of  his  being  an 
alien,  could  not  be  permitted  to  retain  the  actual  possession 
of  such  property,  a  term  of  not  less  than  three  years  shall  be 
allowed  him  to  dispose  of  such  property  and  collect  and  with- 
draw the  proceeds  thereof,  without  paying  to  the  government 
any  other  charges  than  those  which,  in  a  similar  case,  would 
be  paid  by  an  inhabitant  of  the  country  in  which  such  real 
property  may  be  situated.'* 

It  was  clearly  the  intention  of  the  clause  in  question  in  the 
treaty  of  1860  to  secure  to  the  beneficiaries  absolutely  the  right 
^  to  seU  said  property,"  and  *^  to  withdraw  and  export  the  pro- 
ceeds thereof  without  difficulty."    Otherwise  the  language  used 
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is  a  aham  and  a  mookeiy.  The  only  qnalifioation  is  as  to  Iha 
time  within  which  the  right  most  be  exercised.  It  has  beeft 
eamestl J  contended,  in  behalf  of  the  defendant  in  error,  that 
the  StatCi  haTing  fixed  no  time  within  which  this  must  be 
done,  it  cannot  be  done  at  all,  and  that  the  entbe  proriiioA 
thus  becomes  a  nollity,  and  is  as  if  it  were  not. 

The  terms  of  the  limitation  im  jdy  dearly  that  some  tms,  and 
not  that  MPns,  was  to  be  allowed.  If  it  had  been  proposed  to 
those  who  negotiated  the  treaty  to  express  in  it  the  effect  of 
this  constmctipn  in  jdain  langoage,  can  it  be  donbted  that  it 
would  have  been  promptly  rejected  by  both  sides  as  a  soledsm 
and  contrary  to  the  intent  of  the  parties? 

Where  a  treaty  admits  of  two  constractions,  one  restridit* 
as  to  the  rights,  that  may  be  claimed  under  it,  and  the  other 
liberal,  the  latter  is  to  be  preferred.  Skank$  r.  Ihipanti  8  Pat.. 
242.    Such  is  the  settled  rule  in  this  court 

It  was  well  remarked  in  the  able  opinion  of  the  dissenting 
judge  in  the  Court  of  Appeals,  that  if  this  case  were  to  be  di^ 
dded  under  the  treaty  of  1847,  there  could  not  be  a  doubt  as 
to  the  result.  In  tlds  we  ctmcur,  and  we  think  the  case  lb 
equally  clear  undto  the  treaty  of  1860,  which  gOTcms  the 
rights  of  the  parties. 

The  provision  as  to  time  in  the  earlier  treaty  is,  in  effect,  a 
statute  of  limitation.  It  applied  with  Procrustean  sameness  la 
all  the  States  and  in  all  the  cantons.  In  the  latter  treaty  tins 
limitation  was  dropped,  and  the  time  was  to  be  such  '*as  the 
laws  of  the  State  or  canton  will  permit.**  In  other  words,  it 
was  left  to  the  laws  of  the  several  Statea  and  cantona  respeo* 
tively  to  fix  the  limitation  in  this  as  in  other  cases.  This  was 
consonant  to  the  policy  of  our  judiciary  act  of  ITSS*,  which  gave 
to  the  State  statutes  of  limitation  the  same  effect  in  the  local 
courts  of  the  United  States  which  they  had  in  the  courts  of  the 
States  respectively  that  enacted  them.  The  Procrustean  uni- 
formity prescribed  by  the  former  treaty  was  thus  abandoned, 
and  it  is  &ir  to  presume  that  the  harmonious  results  in  this 
respect  which  must  necessarily  follow,  everywhere  within  the 
territory  covered  by  the  treaty,  both  at  home  and  abroad,  were 
the  constderations  by  which  those  who  made  the  change  were 
animated.    If  a  State  or  canton  had  a  law  which  imposed  a 
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in  this  olatt  of  OMes,  nothing  mors  wm  neoenuj* 
If  it  had  not  tach  a  law,  it  was  competent  to  enact  one,  and 
nntil  one  exists  there  can  be  no  bar  arising  ftom  the  lapse  of 
time.  A  party  entitled  can  sne  whenever  he  chooses  to  do  so^ 
and  he  is  dothed  with  all  the  rights  of  any  other  litigant  assert- 
ing a  claim  where  there  is  no  statnte  of  limitation  applicable  to 
the  case.  This  we  nnderstand  to  be  the  position  of  Virginia, 
and  soch  are  the  legal  consequences  necessarily  flowing'from  it. 

This  constmction  of  the  treaty  derives  support  from  the  fi&ot 
tiiat  the  treaty  provides  (sixth  article)  that  any  controversy 
which  may  arise  among  the  claimants  to  the  succession,  **  shall 
be  decided  according  to  the  laws  and  by  the  judges  of  the 
country  where  the  proper^  is  situated.** 

It  remains  to  consider  the  effect  of  the  treaty  thus  construed 
iqpon  the  rights  of  the  parties. 

That  the  laws  of  the  State,  irrespective  of  the  treaty,  would 
put  the  fund  into  her  coffers,  is  no  objection  to  the  right  or  the 
lemedy  claimed  by  the  plaintiffs  in  error. 

The  efficacy  of  the  treaty  is  declared  and  guaranteed  by  the 
Constitution  of  the  United  States.  That  instrument  took  effect 
on  the  fourth  day  of  March,  1789.  In  1796,  but  a  few  years 
later,  this  court  said :  **  If  doubts  could  exist  before  the  adop- 
tion of  the  present  national  government,  they  must  be  entirely 
removed  by  the  sixth  article  of  the  Constitution,  which  provides 
that  *all  treaties  made  or  which  shall  be  made  under  the 
authority  of  the  United  States,  shall  be  the  Mupreme  law  of  the 
land^  and  the  judges  in  every  State  shall  be  bound  thereby,  any 
thing  in  the  Constitution  or  laws  of  any  State  to  the  contrary 
notwithstanding.*  There  can  be  no  limitation-  on  the  power 
of  the  people  of  the  United  States.  By  their  authority  the 
State  Constitutions  were  made,  and  by  their  authority  the  Con- 
stitution of  the  United  States  was  established ;  and  they  had 
the  power  to  change  or  abolish  the  State  Constitutions  or  to 
make  them  yield  to  the  general  government  and  to  treaties 
made  by  their  authority.  A  treaty  cannot  be  the  eupreme  law 
of  the  landj  that  is,  of  all  the  United  States,  if  any  act  of  a 
State  le^lature  can  stand  in  its  way.  If  the  Constitution  of 
a  State  (which  is  the  fundamental  law  of  the  State  and  para- 
mount to  its  legislature)  must  give  way  to  a  treaty  and  fall 
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Iwfere  it|  can  h  be  qaestioned  whetlier  the  leM  power,  an  aet 
of  the  State  legislature,  must  not  be  prostrate  ?  It  is  tbe  de- 
dared  will  of  the  people  ot  the  United  States  that  eyery  trea^ 
made  by  the  authority  of  the  United  States  shall  be  saperioc 
to  the  Constitation  and  laws  of  any  individnal  State,  and  their 
will  alone  is  to  decide.  If  a  law  of  a  State  contrary  to  a  treaty 
is  not  void,  bat  voidable  only,  by  a  repeal  or  nullification  by  a 
State  legislature,  this  certain  consequence  follows,  —  that  the 
will  of  a  small  part  of  the  United  States  may  control  or  defeat 
the  will  of  the  whole.'*  Ware  r.  Ejfltan,  8  Dall.  199. 
.  It  will  be  observed  that  the  treaty-making  clause  is  retro- 
active  as  well  as  prospective.  The  treaty  in  question,  in  Ware 
V.  SjfUan^  was  the  British  treaty  of  1788,  which  terminated 
the  war  of  the  American  Bevolution.  It  was  made  while  the 
Articles  of  Confederation  subsisted.  The  Constitution,  when 
adopted,  applied  alike  to  treaties  ^*  made  and  to  be  made/* 

We  have  quoted  from  the  opinion  of  Mr.  Justice  Chasci  in 
that  case,  not  because  we  concur  in  every  thing  said  in  the 
extract,  but  because  it  shows  the  views  of  a  powerful  legal  mind 
at  that  early  pmod,  when  the  debates  in  the  convention  which 
framed  the  Constitution  must  have  been  fresh  in  the  memory 
of  the  leading  jurists  of  the  country. 

In  Chirae  v.  Chtrae  (2  Wheat.  259),  it  was  held  by  this 
court  that  a  treaty  with  France  gave  to  her  citizens  the  right 
to  purchase  and  hold  land  in  the  United  States,  removed  the 
incapacity  of  alienage  and  placed  them  in  precisely  the  same 
situation  as  if  they  had  been  citizens  of  this  country.  The 
State  law  was  hardly  adverted  to»  and  seems  not  to  have  been 
considered  a  factor  of  any  importance  in  this  view  of  tlie  case. 
The  same  doctrine  was  reaffirmed  touching  this  treaty  in  CWr- 
nedl  V.  Bank9  (10  id.  181),  and  with  respect .  to  the  British 
treaty  of  1794,  in  Sughee  v.  Edwards  (9  id.  489).  A  treaty 
stipulation  may  be  effectual  to  protect  the  land  of  an  alien  from 
forfeiture  by  escheat  under  the  laws  of  a  State.  Orr  v.  Hodge- 
son,  4  id.  458.  By  the  British  treaty  of  1794,  "  all  impediment 
of  alienage  was  absolutely  levelled  with  the  ground  despite  the 
laws  of  the  States.  It  is  the  direct  constitutional  question  in 
its  fullest  conditions.  Yet  the  Supreme  Court  held  that  the 
ion  was  within  the  constitutional  powers  of  the  Union. 
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Fabfax*9  DevUeei  y .  BufUer*$  Le9ue^  7  Cranch,  627 1  see  Ware 
T.  SyUon,  8  Dall.  242.*'  8  Op.  Att*7»<jten.  417.  Mr.  CaUtomi, 
after  laying  down  certain  ezoeptionfl  and  qnalifioatidnB  whiiil\^ 
do  not  affect  this  case,  says :  **  Within  these  limits  all  questions 
which  may  arise  between  ns  and  other  powers,  be  the  snbjeot- 
matter  what  It  may,  fall  within  the  treaty-making  power  and 
may  be  adjusted  by  it.''  Treat  on  the  Const  and  Oor.  of  the 
U.  S.  204. 

If  the  national  goTemment  has  not  the  power  to  do  what  is 
done  by  such  treaties,  it  cannot  be  done  at  all,  for  the  States 
are  expressly  forbidden  to  *<  enter  into  any  treaty,  ^Hii^tiftA^  or 
confederation.*'    C!onst,  art  1,  sect  10. 

It  must  always  be  borne  in  mind  that  the  Constitution,  laws, 
and  treaties  of  the  United  States  are  as  much  a  part  ol  the  law 
of  eyery  State  as  its  own  local  laws  and  Constitution.  This  is 
a  fundamental  principle  in  our  system  of  complex  national 
polity.  See  also  Shanki  t.  Dupant^  8  Pet  242 ;  Fo$Ur  ^  Mam 
T.  NeOtan,  2  id.  268 ;  The  Cherokee  Tobaeeo,  11  WalL  616 ; 
Mr.  Pinkney's  Speech,  8  Elliotts  Constitutional  Debates,  281 ; 
The  PeopUj  fe.  t.  Gerhe  f  Olark^  S.Cal.  881. 

We  have  no  doubt  that  this  treaty -is  within  the  treaty-mak- 
ing power  conferred  by  the  Constitution.  And  it  is  our  duty 
to  give  it  full  effect.  We  forbear  to  pursue  the  topic  further. 
In  the  able  argument  before  us,  it  was  insisted  upon  one  side, 
and  not  denied  on  the  other,  that,  if  the  treaty  applies,  its  eflt- 
oacy  must  necessarily  be  complete.  The  only  point  of  conten- 
tion was  one  of  construction.  There  are  doubtless  limitations 
of  this  power  as  there  are  of  all  others  arising  under  such  in- 
struments ;  but  this  is  not  the  proper  occasion  to  considei^  the 
subject  It  is  not  the  habit  of  this  court,  in  dealing  with  con- 
stitutional questions,  to  go  beyond  the  limits  of  what  is  required 
by  the  exigencies  of  the  case  in  hand.  What  we  have  said  is 
sufficient  for  the  purposes  of  this  opinion. 

During  the  argument  here,  our  attention  was  called  to  the 
amount  that  might  be  taken  from  the  fund  for  compensation 
to  the  escheator  and  to  his  counsel  in  the  event  of  our  judgment 
being  in  favor  of  the  plaintiffs  in  error. 

Under  the  circumstances,  the  escheator  can  have  no  claim  as 
such,  but  he  may  properly  receive  the  percentage  allowed  by 
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]»w  lor  makixig  saht  0i  rml  propertj  in  ovdiiiaxy  omm,    It  !• 

a  Mttled  role  in  thii  ooiirt  ntrer  to  allow  ooimaiel  on  eiihor  ndo 

to  be  paid  oat  of  tlio  fond  in  diqpnte. 

The  judgment  of  the  CSoart  of  Appeals  of  Yiripnia,  so  far  as 

it  oonoerns  the  daim  of  the  plaintiSs  in  enor,  will  be  rereiaed, 

and  the  eanse  remanded  for',  farther  prooeedings  in  oonlormity 

with  this  opinion ;  and  it  is 

8oardmr$d. 


KbtXiASD  v.  Hi 


•  i:i  «t 


t  TUt  oovi  osa  aflnrd  <hs  oMsm  of  a  Stats  ao  ftUaC  frwi  «lw 

of  iMT  Iftwi  iNMriUaff  tha  mods  and  rabjMli  of  tuatloi^  if  tiMor 

iNBoh  1900 lidiaal  aathoci^ nor  TloUta  aajii|^  isooaiHiad  srwcaied 

Igr  tha  Coattitatton  of  tha  Unitsd  StatM. 
t.  Tba  CoMtUaHoii  dots  aol  prohibit  a  Stale  fiom  tailDf  bar  loridnt  dtlaiai 

te  daUi  bald  I7  Umbi  agafaMt  a  atNHSildaBt^  artdaDoad  bf  Ilia  boadi,  pagr* 

DMBt  whvaof  Is  taouad  \^  hk  daadi  of  tnut  or  mortgagat  vpoa  raal 

attata  litiiata  in  aaothar  Stata. 
a  TortbaporpotMol  tBistlsB,add»tbailtiiilMal  tba  taildMsa  sf  <ba  cvt^ 

itor»  and  auij  ba  tlian  taiad. 

Bbbob  to  the  Sapreme  Ooart  of  Bn0iB»  Litohfield  Goanty, 
State  of  Oonneotieat. 

CSharlea  W.  Kirtland,  a  dtizen  of  Conneetieati  inatitated 
this  aotion  for  the  parpoae  of  reatiaining  the  enforcement  of 
oertain  taz-warranta  levied  apon  hia  real  eatato  in  the  town  in 
which  he  resided,  in  aatiafaotion  of  oertain  State  tazea^  aa- 
aeaaed  againat  him  ffft  the  years  1869  and  1870.  The  assess- 
ment was  by  reason  of  his  ownership,  daring  those  years,  of 
certain  bonds,  exeoated  in  Chicago»  and  made  payable  to  him, 
his  executor,  administrators,  or  assigns  in  that  city,  at  sach 
place  as  he  or  they  shoal4  by  writing  appoint,  and,  in  defiiult 
of  sach  appointment,  at  the  Manafactarers*  National  Bank  of 
Chicago.  Each  bond  declared  that  *^  it  is  made  ander,  and  ii, 
in  all  reqpeets,  to  be  constraed  by  the  laws  of  Illinois,  and  is 
given  for  an  aetaal  loan  of  m<mey,  made  at  the  city  of  Chicago, 
by  the  said  Charles  W.  Kirtland  to  the  said  £dwin  A.  Cam- 
mins,  on  the  day  of  the  date  hereof.''    They  were  secured  by 
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deeds  of  trost,  executed  by  the  obligor  to  one  Perldiis,  of  tbat 
dly,  upon  real  estate  there  sitoated,  the  trostee  haTing  power 
by  the  terms  of  the  deed  to  seU  and  conyey  the  property  and 
apply  the  proceeds  in  payment  of  the  loan,  in  case  of  debuilt 
on  the  part  of  the  obligor  to  perform  the  stipulations  of  the 
bond. 

The  statute  of  Connecticnt,  under  which  the  assessment  was 
madei  dedares,  among  other  things,  that  personal  property  in 
that  State  ^  or  elsewhere  *'  should  be  deemed,  for  purposes  of 
taxation,  to  include  all  moneys,  credits,  choses  in  action,  bonds, 
notes,  stocks  (except  United  States  stocks),  chattels,  or  effects, 
or  any  interest  thereon ;  and  that  such  personal  property  or 
interest  thereon,  being  the  property  of  any  person  resident  in 
the  State,  should  be  valued  and  assessed  at  its  just  and  true 
value  in  the  tax-list  of  the  town  where  the  owner  resides. 
The  statute  expressly  exempts  from  its  operation  money  or 
property  actually  invested  in  the  business  of  merchandizing  or 
manufacturing,  when  located  out  of  the  State.  •  Conn.  Bevision 
of  1866,  p.  709,  tit.  64,  c.  1,  sect.  8. 

The  court  below  held  that  the  assessments  complained  of 
were  in  conformity  to  the  State  law,  and  that  the  law  itself 
did  not  infringe  any  constitutional  right  of  the  plaintiff. 

This  writ  of  error  is  prosecuted  by  Eirtland  upon  the  ground, 
among  others,  that  the  statute  of  Connecticut  thus  interpreted 
and  sustained  is  repugnant  to  the  Constitution  of  the  United 
States. 

Mr.  A9hhel  Qreen^  Mr.  WUliam  Octhrefiy  and  Mr.  Jtdien  21 
Davieij  for  the  plaintiff  in  error. 

The  statutes  of  Connecticut  in  question  are  unconstitutional, 
because, — 

I.  They  regulate  commerce  among  the  several  States. 
Const.  U.  S.,  art  1,  subd.  8,  sect.  8;  Laws  of  Conn.,  Revision 
of  1866,  p.  709,  tit.  64,  c.  1,  sect.  8,  p.  718,  sect.  24 ;  Laws  of 
1872,  c.  118.  The  power  to  impose  discriminating  burdens 
npon  property  is  a  power  to  prohibit  or  destroy.  The  plaintiff 
in  error  was  burdened  on  account  of  the  foreign  origin  of  his 
bonds  and  mortgages,  and  was  therefore  unconstitutionany 
taxed.  WeUan  v.  State  of  Mi$$aurt^  91  U.  S.  276 ;  Braum  v. 
Maryland^  12  Wheat  486;    OrandaU   v.  StaU  of  Nevada^ 
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eWalL86;  Oa»^  ^  tiU  &ate  FrtiglU  2{u^  16  id.  288 ;  CMt. 
Pemtufltmiia^  97  U.  8.  666.  The  giant  of  pQW€i>  by  t1i#  Ooo- 
ttitotioii  to  OongreM  to  r^gnlate  commeree  wm  intended  to 
aeeore  abeolntely  and  tinifonnly  free  oommeroe  betwen  the 
Statea.  OrtmiaU  t.  StaU  nf  JSTevada,  m/mt:  Brie  JUdbroad 
Co.  T.  StaU^  81  N.  J.  L.  681.  Money  is  both  the  sabjeot 
and  inetniment  of  oonuneroe.  JobneoOt  J.,  in  GHUanM  t. 
Offdent  9  Wheat  689;  McLean,  J.,  in  JSfMan  r.  ZamntrnM^ 
8H0W.8O;  Daniel,  J.,  in  UniUd  SiaU$  t.  Mmngold,  9  id.  661. 
The  oneonetitntionality  of  a  tax  is  detennined  by  the  snbjeot 
npon  which  the  tax  is  laid.  8l  Lom$  r.  Ferrjf  Comym^^  11 
WalL  428;  Ward  r.  Maryhmd,  18  id.  418;  Cau  nf  tiU  Aotf 
Vrtight  Tca^  Wfm.  The  tax  blSSM^  in  this  case,  npon  money 
that  is  exported  from  Conneoticat.  If  it  be  tenstitdtional,  thai 
State  conld,  so  far  as  loaning  money  is  eonoeined,  prescribe 
n<m-interooni8e  between  her  citisens  and  those  of  other  States. 
For  the  purposes  of  taTation,  no  dednotion  from  the  assessed 
Taluation  of  his  real  estate  is  permitted  to  a  party  in  Bfinois, 
by  reason  of  his  mortgage  indebtedness.  Connecticut  attempts 
to  regulate  commerce  among  the  seyeral  States,  inasmuoh 
as  her  statutes  discriminate  in  taxation  against  resident 
mortgagees  who  loan  in  Illinois,  where  no  such  deduction  is 
permitted,  in  &¥or  of  her  4Dwn  residents,  making  similar  loans 
on  lands  within  her  own  limits.  BeTirion  of  1866,  tit  64,  c  1, 
pp.  709,  716,  sects.  8,  86,  86,  87. 

II.  They  **  abridge  the  priyileges  or  immunities  of  citizens  of 
the  United  States.*'  Fourteenth  Amendment  Const.,  sect  1. 
One  of  these  ** priyileges  or  immunities"  is  the  right  to  pass  in 
and  out  of  all  the  States.  OrandaU  t.  StaU  (ffl/lsvada^  9uprm» 
This  right  cannot  exist  in  conjunction  with  a  nullifying  right 
by  the  State  where  the  dtiaen  resides  to  tax  or  impose  discrimi- 
nating burdens  upon  him  for  his  acts,  his  lawful  business,  or  his 
property  in  another  State.    Lamb  r.  Bawner^  7  Bias.  816,  872. 

III.  They  tax  property  or  business  situated  without  the  State 
of  Cokmecticnt 

The  maxim  that  personal  property  follows  the  owner  has  no 
force,  independent  of  comity.  Sayigiiy,  System  des  Heutig«i 
BSmischen  Sechts,  toI.  TiiL  p.  171,  sect.  866 ;  Wharton'e  Pri* 
▼ate  International  Law,  sects.  11,  18,  297.    See  p.  126,  id.; 
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Chr^m  r.  Van  BuiUrk^  7  Wall.  150 ;  Envef  r.  JtAocb  Mmd 
Loeamative  Worln^  9S  U.  S.  664 ;  Lnrii  t.  WooJIfard^  58  Teim. 
25 ;  Birtwhi&(U  t.  VMiU,  8  Bam.  &  Ctm.  488, 451. 

It  has  no  application  to  the  taxation  of  Tiaible  tangible  prop- 
erty, Sojft  T.  Chmmitnofun  tf  Taxe$^  28  N.  T.  224;  Padjie 
SUamihip  Oo.  t.  Oommi$9ion0r$  tf  Taxe$^  46  How.  Pr.  (N.  T.) 
BU;  S^ate  Ta»  m  Fareign-held  Bamii,  15  WalL  800;  nor  to 
the  taxation  of  negotiable  chosea  in  action.  StaU  Ta»  on 
Fareign-Kdd  B<md%  Oau^  mpra;  BritUh  Com.  Ufo  Bu.  Oo.  t. 
Qmmi$9imer$  nf  T(W$$^  81  N.  T.  82;  StaU  of  Miuowri  t.  &. 
Zouio  Couniif,  47  Mo.  594;  People  r.  Some  Bu.  Oo^  29  Cal.  588; 
Attomeif'Q-eneralY.BowenM^AMee.&W.ni.  It  does  not  i^plj 
to  non-nq;otiable  choses  in  action,  in  ca^  of  administration  <rf 
the  assets  of  a  deceased  person,  Beere  r.  Shannont  78  N.lT.  292; 
JSfbonan  t.  BradUff^  9  WalL 405;  see  Joimial  da  Palais,  Cour 
de  Cassation,  Aug.  27, 1850  (1851,  p.  205) ;  nor  in  cases  of  ood* 
fiscation,  iCUer  t.  United  StaUe^  11  Wall.  268;  Brmn  t.  JTm- 
nedy^  15  id.  591 ;  8  Phillimore,  International  Law,  sect  667, 
p.  688 ;  nor  in  cases  of  foreign  bankmptcj,  Ogden  y.  Saumdere^ 
12  Wheat  858;  Earrieon  t.  /SiBsnfiy,5  Cranch,  289, nor  in  cases 
of  attachment.  It  has  no  proper  application  to  non-negotiable 
choses  in  action  in  cases  of  taxation.  AUomey-Q-enerci  r. 
Bimond^  1  Cromp.  &  J.  856;  Attorney- O-eneral  t.  Bope^  8  BU. 
K.  e.  44;  Burchese,  Operations  de  la  Boarse,  Paris,  .1877, 
pp.  248,  861 ;  Tappan  t.  Merehante"  National  Bank^  19  WalL 
490;  Fieher  t.  Conmieeumere  of  Bneh  County,  19  Kan.  414; 
Vameir  t.  Calhown,  48  Ala.  178;  Bridgee  t.  Mayor^  88  Oa.  118. 

The  tax  in  question  does  not  fall  npon  a  **  person,*'  becaose  it 
is  not  a  poll-tax.  A  tax  npon  a  person,  with  reference  tct..his 
property,  falls  npon  the  property.  Bank  €f  Commerce  y.  ISTew 
Fork  CUy,  2  Black,  620 ;  Bank  Tax  Caee,  2  Wall.  200.  It  is 
not  a  tax  upon  property  situated  in  Connecticut.  1.  The  money 
lent  by  the  plaintiff  in  error  belongs  to  his  debtor.  BaUway 
Company  y.  Jaekeonj  7  Wall.  268.  See  42  Conn.  488.  2.  The 
bonds  haye  always  been  in  Illinois,  and  cannot  be  taxed  by  Con- 
necticnt.  Hoyt  y.  Commieeionere^  28  N.  T.  224 ;  StaU  Tax  m 
Foreign-kdd  Bonde^  eupra.  8.  The  debts  eyidenced  by  the 
bonds  are  not  yaluable  independent  of  the  debtor's  property, 
which  can  be  taxed  only  in  Illinois,  where  it  is  situated. 
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4.  The  rl^to  of  the  phintiff  in  error,  eridenoed  bj  Iiis  bondsy 
ate  protooted  only  by  Illinois,  and  Imooo  oannot  be  tend  by 
Conneetioat  Jlafpam  r.  MerahmU$' N0L  Bank,  1^ 
CMin  T.  Matt,  21  Yt.  128;  Fiiher  y.  Qmmi$9um9n  of  Bm$k 
Co.,  19  Kan.  414;  Bridget  t.  Ma^or,  88  Gte.  118;  P$6fU  r. 
€hitdnur,61  Barb.  (N.  T.)  862;  Famer  r.  OUikwm 48  Ala. 
178.  It  really  CaUa  on  aeta  of  bnsineas  performed  and  te  be 
performed  in  Illinola,  of  whioh  the  bonda  are  the  reeoid  and 
the  erideneai  Wolaey'a  Politieal  Seienoe,  toL  i  p.  75.  Thoae 
acta  of  business  baye  an  exdasiTe  titei  for  taxation  in  lUinoia, 
whose  jurisdiction  alone  protects  them. 

IV.  They-'nie  repognant  to  the  exolnsiTe  sovereignty  of 
Illinois  o?er  property  and  acts  of  bosiness  wiihin  her  bordem, 
and  hence  are  void  onder  the  prorisioiis  of  the  Constitation  of 
the  United  States.  1.  The  laws  of  Conneotioat  should  not 
be  aUowed  to  affscV  property  and  bosiness  whose  iitu9  k  in 
Illinois..  The  powiBT  of  Illinois  to  tax  money  within -her  Vmita, 
or  an  act  of  loaning  and  borrowing  money  tlierei  most,  nnder 
oar  form  of  goremmenti  ezdnde  the  power  of  another  State 
"from.tazing  Illinois  money,  or  an  act  of  loaning  and  borrowing 
in  IlIin<Hs.,  Mager  y.  CMma  H  al.,  8  How.  490 ;  Story's  CoadL 
of  Laws,  p.  267 ;  Tke  Appolm,  9  WhmL  ZIO ;  OgdMy.Smm- 
don,  12  id.  218;  Eerw^  t.  LocomaUve  Wario,  98  U.  S.  664; 
Pmn^er  t.  JBTaf,  96  id.  72i2;  GuOkmdor  t.  BSnoeU,  86  N.  T. 
667 ;  Lamb  t.  Bowmr,  7  Bias.  816 ;  Beomaaeo  r.  Mutual  Bam. 
Life  £U.  Co.,  7  Ins.  L.  Jw  927;  Baldmm  t.  Mah,  1  WaH  228; 
Groom  T.  (MINIS,  8  Cliff.  '494;  JTArog  t.  Koiehua^  ll.  fiow. 
78 ;  WkUoomb  r.  Phmnix  Ao.  Oo.,S  Iqs.  L«  J.  624.  2.  No  ex- 
press proyision  of  the  United  States  CSonstitation  is  necsssaiy, 
if  its  spirit  sustains  a  prohibition  upon  the  interference  of  one 
State  with  the  sovereignty  of  another.  Ward  r.  Marflamd^ 
12  Wall.  427;  MoOuOaughy.  MarjfUmd,  4  Wheat.  416;  Orm^ 
doll  Y. Statoqf  Nopada,QWoil.K;  Paooougor  Tax <7asfS,7  How. 
288;  Wootam  t.  OUy  rf  CKarUiUm,  2  Pet  462.  8.  The  tax  laws 
of  Illinois  are,  and  those  of  Conneotioat  are  not,  a  part  of  the 
contracts  CTidenced  by  plabtiff  s  bonds.  •  Taxation  of  them  by 

•  •   •     •       ^       •  ■'  ^  SF 

Oonnecticat  lays  a  greater  harden  npon  the  contraiCts  than  Illi« 
nois  haa  declared  they  shall  bear.  The  statntes  in  qoeatkin 
faU  to  glTS  •^fall  faith  and  credit'*  to  the  ««pablic  acta**  of 
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Illinois.    Const.  U.  S.,  art  4,  seot  1 ;  Xdwardi  r.  Kearey^  96 
U.  S.  695;  Walker  r.  WhiUhead,  16  Wall.  814. 

y .  They  impair  tbe  obligation  of  ihe  plaintiffs  contract,  and 
deprive  him  of  a  portion  of  its  fruits.  Snch  an  impairment  is 
forbidden  by.the  Constitution  of  the  United  States.  Walker  t. 
WMUhead,  16  Wall.  814;  Planten'  Bank  y.  aharpy  6  How.  801. 

VI.  They  deprive  the  plaintiff  in  error  of  his  property  with- 
oat  due  process  of  law.  Fourteenth  Amendment,  Const.  U.  S. 
1.  The  advertisement  of  sale  by  the  defendant  in  error  of  pkin- 
tiffs  land  is  the  first  step  of  a  **  taking  '*  of  his  land.  2.  Such 
advertisement  'was  without  **  due  process  of  law,"  because  the 
statutes  conferring  the  power  to  advertise  being  unconstitu- 
tional conferred  no  jurisdiction  upon  any  person  to  tax  or 
to  sell  the  land.  There  can  be  no  **  due  process  of  law,*'  even 
in  attempted  taxation,  without  jurisdiction  of  the  subject  of 
taxation,  and  such  jurisdiction  does  not  exist  in  the  absence  of 
protection  of  that  subject  by  the  taxing  power.  United  Statee 
y.  Biee,  4  Wheat.  246 ;  Wiek$  v.  IHnyee,  7  Cranch,  481 ;  St. 
Louie  V.  Ferry  Co.,  11  Wall.  480 ;  State'  Tax  on  ForeignrhM 
Bondij  eupra  ;  Tappan  v.  Merehante*  Bank^  19  id.  490 ;  Bail' 
road  Taa^  18  id.  229 ;  Loan  Annoeiation  v.  Topeka^  20  id.  ^fiS. 
An  arbitrary  execution  on  a  subject  not  within  the  jurisdiction 
of  a  State  is  not  taxation  but  confiscation. 

VII.  They  violate  sect.  %  art.  4,  of  the  Constitution  of  the 
United  States,  which  declares  -that  ^  the  citizens  of  each  State 
shall  be  entitled  to  all  privileges  and  immunities  of  citizens  in 
the  several  States."  See  art.  4  of  Articles  of  Confederation ; 
Slaughter^Houee  Caeet^  16  Wall.  75.  The  business  6t  loaning 
money  is  thus  guaranteed  to  a  citizen  of  another  State  upon 
the  same  footing  as  to  taxation  with  the  citizens  of  the  State 
within  which  the  business  is  carried  on.  Corfield  v.  CorzeU^  4 
Wash.  871 ;  Paul  v.  Virginia,  8  Wall.  168 ;  WUliame  v.  Bruffy, 
96  U.  S.  176 ;  Ward  v.  Maryland,  12  Wall.  480 ;  BradweU  v. 
StaUy  16  id.  180 ;  Orandall  v.  State  of  Nevada,  6  id.  86. 

Mr.  Morrie  W.  Seymour,  contra. 

Mr.  Justicb  Hablak,  after  stating  the  case,  delivered  the 
opinion  of  tiie  court 
We  will  not  foltow  the  inteiesting  argument  of  counsel  by 


in 
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entering  npon  an  extended  diaonsaion  of  f&e  {Hrineiples  upon 
which  the  power  of  taxation  rests  under  onr  syatem  of  consti- 
todonal  government.  Nor  is  it  at  all  necessary  that  we  should 
now  attempt  to  state  all  limitations  which  exist  upon  the 
exercise  of  that  power,  whether  they  arise  from  the  essential 
principles  of  free  goremment  or  from  express  constitutional 
proyidons.  We  restrict  our  remarks  to  a  sinj^  questiout  the 
precise  import  of  which  will  appear  from  the  preceding  state- 
ment of  the  more  important  facts  of  this  case. 

In  MeOuUoek  t.  State  qf  MaryUmd  (4  Wheat.  488),  iUa 
court  considered  very  fully  the  nature  and  extent  of  the  origi- 
nal right  of  taxation  which  remained  with  the  States  after  tiie 
adoption  of  the  Federal  Constitution.  It  was  there  said  **  that 
the  power  of  taxing  the  people  and  their  property  is  essential 
to  the  Tery  existence  of  government,  and  may  be  legitimately 
exercised  on  the  objects  to  which  it  is  applicable  to  the  utmost 
extent  to  which  tiie  government  may  choose  to  cany  it.'* 
Tracing  the  right  of  taxation  to  the  source  from  which  it  waa 
derived,  the  court  further  said :  ^  It  is  obvious  that  it  is  an 
incident  of  sovereignty,  and  is  coextensive  with  that  to  which 
it  is  an  incident.  All  subjects  over  which  the  sovereign  power 
of  a  State  extends  are  objects  of  taxation,  but  those  over  which 
it  does  not  extend  are,  upon  the  soundest  principles,  exempt 
from  taxation.*' 

^  Hiis  vital  power,*'  said  this  -court  in  Providence  Bamk  v. 
BUlinge  (4  Pet.  568),  **  may  be  abused ;  but  the  Constitution 
of  the  United  States  was  not  intended  to  furnish  the  corrective 
for  every  abuse  of  ipower  which  may  be  committed  by  the  State 
governments.  The  interest,  wisdom,  and  justice  of  the  repre- 
smtative  body,  and  its  relations  with  its  constituents,  furnish 
the  only  security,  when  there  is  no  express  contract,  against 
unjust  and  excesttve  taxation,  as  well  as  against  unwise  legis- 
lation.** 

In  St.  Leme  v.  2%s  Ferry  Cempany  (11  Wall.  428),  and  in 
StQiU  Tax  m  Foreiffi(^held  Bonds  (15  id.  800),  the  language  of 
the  court  was  equal^  emphatic. 

In  tiie  last-named  case  we  said  that,  ^  unless  restrained  by 
provirions  of  the  Federal  Constitution,  the  power  of  the  State 
as  to  the  mode,  form,  and  extent  of  taxation  is  unlimited, 
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wbore  &m  tob^Mti  to  wbieh  it  spplm  loe  within  Ii«r  fmik^ 
dietiim.'' 

We  perotiTB  no  rMMon  to  modify  tlie  principles  taoonnced 
in  these  oases  or  to  qnestion  their  soondness.  They  are  funda- 
mental and  Tital  in  the  kelatkms  which,  under  the  Constitation, 
eodst  between  the  United  States  and  the  several  States.  Upon 
their  strict  obsenrance  dependsv  in  no  small  degree,  the  harmo- 
nions  and  snccessfal  woildng  of  oor  complex  system  of  govern- 
metnti  Federal  and  State.  It  may,  therefore,  be  regarded  as  the 
established  doctrine  of  this  court,  that  so  lonjs  as  the  State,  by 
its  laws,  prescribing  the  mode  and  subjects  of  -taxation,  does 
not  entrench  upon  the  le^pltimato  authority  of  the  Union,  or 
Tidato  any  rij^t  recognized,  or  secured,  by  the  Constitution  of, 
the  United  States^  this  court,  as  between  the  State  and  its 
citisen,  can  afford  him  no  relief  against  State  taxation,  howr 
ever  unjust,  opprsssiYc,  or  onerous. 

Plainly,  therefim^r  out  only  duty  is  jbo  inquire  whether  the 
Constitution  prohibiti  a  State  from  taxing,  in  the  hands  of  one 
of  its  resident  citisens,  a  debt  held  by  him  upon  a  resident 
of  another  Stete,  and  eridenced  by  tiie  bond  of  the  debtor, 
secured  by  deed  of  trust  or  mortgage  upon  real  estate  situated 
in  the  State  in  wluoh  the  debtor  resides. 

The  question  does  not  seem  to  us  to  be  very  di£Scult  ot 
solution.  The  creditor,  it  is  conceded,  is  a  permanent  resident 
within  the  jurisdiction  of  the  Stoto  imposing  the  tax.  The 
debt  is  property  in  his  hands  constituting  a  portion  of  his 
wealth,  from  which  he  is  under  the  highest  obligation,  in 
common  with  his  fellow-citizens  of  the  same  State,  to  con- 
tribute for  the  support  of*  the  goyemment  whose  protection  he 
enjoys. 

That  debt,  although  a  species  of  intangible  property,  may, 
for  purposes' of  taxation,  if  not  for  all  others,  be  regarded  as 
situated  at  the  domicile  of  the  creditor.  It  is  none  the  less 
property  because  its  dmount  and  matority  are  set  forth  in  a 
bond.  That  bond,  wherever  actually  held  or  deposited,  is 
only  eyidence  of  the  debt,  and  if  destroyed,  the  debt  —  the 
rij^t  to  demand  payment  of  the  money  loaned,  with  the  stipu- 
lated interest — remains.  Nor  is  the  debt,  for  the  pnrpoees  of 
taxation,  affected  by  the  fact  that  it  is  secured  by  mortgage 
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upon  real  estate  ritaated  in  lUinoia.  The  mortgage  is  but  a 
seoarity  for  tlie  debt,  and,  as  held  in  Siaie  Tax  on  Fore^fn- 
held  Bandi  (mtpra)^  the  right  of  the  creditor  **  to  proceed  against 
fhe  property  mortgaged,  upon  a  gi^en  contingency,  to  enforce 
by  ita.sale  the  payment  of  his  demand,  .  •  has  no  locality  ini* 
dependent  of  the  party  in  whom  it  resides.  It  may  ondonbt- 
edly  be  taxed  by  tiie  State  when  held  by  a  resident  therein,'* 
6bc.  Cwlej  on  Taacation,  15,  68, 184,  270.  The  debt,  then, 
haTing  its  iitui  at  the  creditor's  residence,  both  he  and  it  aie, 
for  the  purposes  of  taxation,  within  the  jurisdiction  of  the 
State.  It  isi  consequently,  for  the  State  to  determine,  con- 
sistentiiy  with  its  own  fandamental  law,  whether  such  property 
owned  by  one  of  its  residents  shall  contribute,  by  way  of  taxa- 
tion, to  maintain  its  government.  Its  discretion  in  that  regard 
cannot  be  supervised  or  controlled  by  any  department  of  the. 
Federal  goTemment,  for  the  reason,  too  obvious  to  require 
argument  in  its  support,  that  such  taxation  violates  no  provi- 
sion  of  tiie  Federal  Constitution.  Manifestiy  it  dcies  not,  as  is 
supposed  by  counsel,  interfere  in  any  true  sense  with  the  ezer- 
cIbc  by  Congress  of  tiie  power  to  regulate  commerce  among  the 
sevend  States.  Saihan  v.  XoiMuma,  8  How.  78;  Cooley  on 
Taxation,  62.  Nor  does  it,  as  is  further  supposed,  abridge  the 
privileges  or  immunities  of  citisens  of  the  United  States,  or 
deprive  the  citisen  of  life,  liberty,  or  property  without  due 
process  of  law,  or  violate  the  constitutional  guaranty,  that  the 
citizens  of  each  State  shall  be  entitied  to  all  privileges  of 
citisens  in  the  several  States. 

Whether  the  State  of  Connecticut  shall  measurs  the  con- 
tribution which  persons  resident  within  its  jurisdiction  shall 
make  by  way  of  taxes,  in  retnm  for  the  protection  it  affords 
them,  by  the  value  of  the  credits,  choses  in  action,  bonds,  or 
stocks*  which  they  may  own  (other  than  such  as  are  exempted 
or  protected  from  taxation  under  the  Constitution  and  laws 
of  the  United  States),  is  a  matter  which  concerns  only  the 
people  of  that  State,  with  which  the  Federal  government  can- 
not rightly  interfere. 
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Pabish  v.  United  States. 

1.  The  Mti  of  the  Awlttuit  Sxageon-QtiaenX,  ftppointed  under  tlie  ad  ctf  CkmgrMt 
and  located  at  St  Lovia,  are  tlie  acts  of  the  8argeon*GeiMTal,  and  h«?e  tha 
•ame  ralldi^  nntil  oonntermanded  or  rerofced. 

%  Where  partlce  in  the  effort  to  f ullQ  an  order  for  a  large  amount  of  See  for 
the  nee  of  the  foremment,  which  bj  tlieir  contract  tfa^  were  bonnd  to 
fnmieh,  pnrehaeed  ioe  which  was  loet  hj  the  nupmtim  id  the  order  of  tte 
Aeiiitant  Snrgeon-Generalhxhit  niperior  oOeer,  tfaqr  are  entitled  to  reoorer 
the  eoet  of  the  ice  lo  loet  and  the  ezpenee  of  the  care  and  attempt  to  pre> 
It 


Appeal  from  the  Court  of  Olaims. 

The  facts  are  stated  in  the  opinion  of  the  eonrt. 

1&.  John  B.  Sanborn  and  Mr.  Ralph  P.  Lowo  for  the  appel- 
lant. 

The  SoUeitoT'Generalf  eontra. 

Mb.  JusnOB  Miller  delivered  the  opinion  of  the  court. 

This  action  was  commenced  in  the  Court  of  Claims,  under  an 
act  of  Congress  specially  authorizing  it,  approved  May  81, 1872. 

There  is  nothing  in  the  act  which  furnishes  any  rule  for  its 
decision,  though  some  of  its  provisions  are  emphasized  in  the 
argument  of  counsel.  The  action  was  brought  on  the  following 
contract :  — 

^Article  of  agreement  made  this  fifth  day  of  March,  1868^  be» 
tween  Henry  Johnson,  medical  store-keeper,  United  States  army, 
and  acting  medical  purveyor,  Washington,  D.  C,  on  the  one  part, 
and  Joseph  W.  Parish  and  William  L.  Ease,  comprising  the  firm  of 
Joseph  W.  Parish  3b  Co.,  of  the  city  of  St.  Louis,  State  of  Missouri, 
of  the  other  part,  witnesseth :  — 

'*That  the  said  Henry  Johnson,  medical  store-keeper  United 
States  army,  for  and  on  behalf  of  the  United  States  of  America^ 
and  the  said  Joseph  W.  Parish  and  William  L.  Hase,  oomprimng 
the  firm  of  J.  W.  Parish  A  Co.,  for  themselves,  their  heirs,  executors, 
and  administrators,  have  mutually  agreed,  and  by  these  presents  do 
mutually  covenant  and  agree,  to  and  with  each  other,  in  the  manner 
following,  viz. :  — 

**Firstj  That  said  J.  W.  Parish  3b  Co.  shall  deliver  at  Memphis, 
Tennessee ;  Nashville,  Tennessee ;  St.  Louis,  Missouri ;  and  Cairo, 
niinoisi  the  whole  amount  of  ioe  required  to  be  consumed  at  each 
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reipecttve  point  and  vicdnity  during  the  remainder  of  the  year  1868. 
loe  to  be  in  quality  A  No.  1,  and  delivered  at  two  thoniand  (2,000) 
pounds  to  the  ton. 

**  Seeondi  That  for  each  and  every  ton  of  ioe  delivered  at  Nash* 
ville,  Tennessee;  and  accepted  by  the  medical  officer  in  charge, 
the  said  J.  W.  Parish  A  Co.  shall  receive  the  sum  of  twenty-five 
dollars  (826). 

^  l%irdi  That  for  each  and  every  ton  of  ice  delivered  at  St. 
Lonisy  Missoari,  and  accepted  by  the  medical  officer  in  charge,  the 
said  J.  W.  Parish  A  Ck>.  shall  receive  the  snm  of  sixteen  dollars 
(816). 

**  ^mtnhf  That  for  each  and  every  ton  of  ioe  delivered  at  GainH 
Illinois,  and  accepted  by  the  medical  officer  in  chai^,  the  said 
J.  W.  Parish  A  Co.  shall  receive  the  sum  of  twenty  dollars  (820). 

**JFifthf  That  for  each  and  every  ton  of  ice  delivered  at  Mem- 
phis, Tennessee,  and  accepted  by  the  medical  officer  in  charge, 
the  said  J.  W.  Parish  A  Co.  shall  receive  the  sum  of  twenty  dollars 
(820). 

**  Sixihy  All  the  ice  delivered  under  this  contract  to  be  subjected 
to  the  inspection  and  approval  of  the  medical  officer  in  chaige  of 
the  post  where  it  is  delivered,  and  such  as  does  not  conform  to  tfaie 
specifications  set  forth  in  tbh  contract  shall  be  rejected. 

*^  Seventh^  That  payments  shall  be  made  from  time  to  time  on 
receipted  bills  of  lading  and  duplicate  accounts  certified  to  by  the 
medical  officer  in  charge  of  the  post  where  it  is  delivered. 

**  Mghth^  No  member  of  Congress  shall  be  admitted  to  any  share 
herein  or  any  benefit  to  arise  therefrom. 

^Ninih^  It  is  further  agreed  that  the  said  J.  W.  Parish  A  Co. 
will  allow  three  (8)  working  days  for  discharging  each  cargo  at 
dther  one  of  the  points  before  mentioned;  after  that  time  de- 
murrage to  be  allowed  by  the  said  Henry  Johnson,  medical  store- 
keeper, United  States  army,  as  per  charter-party  or  bill  of  lading 
of  the  vesseL 

*^  In  witness  whereof,  the  undersigned  have  hereunto  placed  their 
hands  and  seals  the  day  and  date  above  written. 

[sxAuJ  ^  Henry  Johkbok, 

"i/erf.  SUfrt4sffptr  U.  S.  A.  Acting  Mtd.  Pwm^. 

"J.  !Y.  Parish  A  Co." 

Under  this  contract,  there  was  delivered  and  paid  for  by  the 
government,  at  the  stipulated  prices,  12,768  tons  of  ice,  about 
which  there  is  no  dispute. 
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The  oontroyersy  grows  oat  of  the  following  eorrespondence 
and  the  acts  of  parties  under  it : — 

**AssiBTAVT  Sitbobok-Gxhsbal's  Qfhob, 

^  St.  Louis,  MissovBit  Maroh  26, 1868. 

« Messrs.  J.  W.  Pabish  A  Co.: 

^  Gbntlbmbv, — I  mm  instmoted  by  the  Assistsnt  Surgeon-Gen* 
end  to  direct  that  the  ioe  whioh  yon  have  agreed  to  ddirer  at  the 
pobts  designated  in  ypor  contract  shall  be  distributed  in  the  fot 

yia.:— 


«AtStLoais 6,000  tons, 

« At  Cairo    • 6,000  tmis, 

« At  Memphis •  10,000  tons, 

«« At  Nashville 10,000  tons, 

making  the  totid  of  80,000  whidi  yon  have  contracted  to  deliver. 

The  ice  to  be  delivered  at  Nashville  and  Mempliis  is  for  the  vse  of 

the  sick  of  the  armies  in  the  field,  and  should  be  fhmished  without 

delay. 

'^Yery  respectfully,  your  ob*t  servant, 

^  By  order  of  the  Asnstant  Surgeon-General ; 

(Sig.)  "JosBPH  B.  Bbowx, 

A  copy  of  this  order  being  received  at  the  Sargeon-General's 
ofBoe,  tiie  foUowing  telegram  and  letter  were  sent  to  Assistant 
Sorgeon-General  Wood :  — - 

^  SuBOBoir-GBnBAL*s  OinoB, 
«  Maroh  81, 1868. 

M  Parish  A  Co.  have  not  contracted  for  80,000  tons  of  ice.  Sus- 
pend the  order  yon  gave  him. 

(Sig.)  ^  W.  A  Hjlkmohd,  Surgeon 'Qeneral 

«CoLR.C.  Wood, 

^  Am/L  Svgtm-Gmmni  U.  8.  Armff,  Si.  Lmdt," 

^  Svbobok-Gbitbbal's  OvFioa, 

**  Wjlshikotok,  D.  C  Maroh  81, 1868. 

«  Sib,— Your  communication  of  the  25th  instant  to  J.  W.  Parish 
A  Co.,  in  regard  to  the  quantities  of  ice  to  be  delivered  at  the  di& 
ftrent  points  for  which  they  contract,  forwarded  to  this  office  for 
the  information  of  the  Surgeon-General,  has  been  received. 

*'I  am  instructed  to  inform  you  that  the  contract  with  Parish  ft 
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06.  was  made  fi»r  iiicli  qaanUties  as  miffiit  be  needed ;  aad  diattbe 
ioe  should  be  ordered  from  them,  from  time  to  time^  to  difSnepI 
|K>ints»  in  .lots  of  a  few  hundred  tons,  as  needed. 

^  Very  respectfnlly,  year  obedient  senrant, 

**  C.  B.  Aldxx^  Jjuistani  Surgeon,  U:  A  JL 
««Col.RO.WooD» 

^  ▲aazsTAVT  SuaaxoH-GsnsAL^B  QvvxoBi 
^  St.  Louis,  MissourIi  Maroh  81, 1888. 
«  To  J.  W.  Paubh  a  Co.  (Care  C.  H.  Wiokxb  A  Co.), 

«  Chicago,  lU. : 
^  I  am  instmcted  by.  tiie  Snrgeon-General  to  suspend  the  order  I 
hare  giyen  you  till  further  instructions  are  given  from  him. 

(Sig.)  <«  R.  C.  Wood,  AmL  Surgeon- Om^eroL^ 

m 

In  the  finding  of  facts  by  the  Court  of  Claims,  it  is  said  that 
it  does  not  appear  that  this  last  despatch  was  receiTed  by  the 
claimants,  though  they  had  knowledge  of  the  notice  by  oiml 
information  from  the  Assistant  Surgeon-Oeneral  at  St.  Louis,  on 
the  second  day  of  ApriL 

The  sixth  fiiiding  of  facf  bylthi  Court  of  Claims,  which  is 
also  important,  is  thus  stated :  — 

^  Prior  tp  the  delivery  to  the  said  Parish  of  JxMeph  B. 
Brown's  letter  of  March  25, 1868,  set  forth  in  finding  V,  the 
said  Parish  had  purchased  for  delivery  under  the  contract  sned 
on  8,100  tons  of  ice ;  and  after  the  delivery  of  said  letter  to 
him,  he  set  about  purchasing  ice  for  delivery  in  pursuance  of 
said  letter ;  and  thereafter,  imd  before  he  was,  on  the  second 
day  of  April,  1868,  apprised  of  the  aforesaid  order  of  Surgeon- 
General  Hammond,  of  March  81,  he  had  purchased  or  con- 
tracted for  the  purchase  of  28,000  tons  of  ice.'* 

If  we  add  to  this  that  10,000  tons  of  this  latter  purchase 
was  made  at  Lake  Pepin,  on  the  upper  Mississippi  River, 
which  was  stored  there  at  the  time  and  which  became  a  total 
loss,  and  that  the  order  of  the  Suigeon-General  euepending  the 
order  of  the  Assistant  Surgeon-Greneral  remained  in  that  condi- 
tion and  has  never  been  revoked  or  modified,  we  have  the  main 
elements  on  which  the  case  was  decided  in  the  court  below  by 
dismissing  the  claimants'  petition. 

The  petitioners  claim  to  recover  the  contract  price  of  the 


.604  Parish  v.  Unitbd  Stath.  [Sop.  Ot 

entire  80,000  tons,  after  dedaeting  what  they  hare  been  paid 
and  the  reasonable  cost  of  delivering  the  ioe  not  receiyed  by 
the  goyemment. 

The  opinion  of  the  Court  of  Claims  found  in  the  reoord 
bases  the  dismissal  of  the  petition  on  the  g^and  that  the  Assist- 
ant Sargeon-General,  in  making  the  order  on  claimantp  fpr  the 
80,000  tons  of  ice,  was  acting  so  wholly  without  authority,  that 
Parish  &  Co.  had  no  right  to  treat  it  as  of  any  yalidity  or  as 
one  which  they  were  bound  to  regard*  In  the  aignment  of 
the  case  before  us,  the  counsel  for  goyemment  abandons  this 
yiew  of  the  matter,  and,  we  think,  yery  properly.  We  appre- 
hend if  the  case  were  reyersed,  and  tiie  United  Slates  were 
suing  for  damages  incurred  by  a  refusal  of  the  contractors  to 
conform  to  this  order,  the  amount  specified  being  needed  and 
not  forthcoming,  there  would  be  no  question  of  the  validity 
of  the  notioe  of  the  Assistant  Surgeon-GeneraL 

The  office  of  Surgeon-Oeneral  is  one  of  the  distinct  4>r  separ 
rate  bureaus  of  the  administratiye  senrioe  of  the  War  Deput* 
ment.  It  has  been  found,  in  regard  to  many  of  these  bureaus, 
and  even  to  the  heads  of  departments,  that  it  is  impossible  for 
a  single  individual  to  perform  in  person  all  the  duties  imposed 
on  him  by  his  office.  Hence  statutes  have  been  made  creating 
the  office  of  assistant  secretaries  for  all  the  heads  of  depart* 
ments. 

It  would  be  a  very  singular  doctrine,  and  subversive  of  the 
purposes  for  which  these  latter  offices  were  created,  if  their 
acts  are  to  be  held  of  no  force  until  ratified  by  the  principal 
secretary  or  head  of  department.  It  was  to  relieve  tiie  over* 
burden^  principal  of  some  pai-t  of  those  duties  that  the  office 
of  assistant  was  created.  In  the  immense  increase  of  business 
in  the  office  of  Surgeou-General  during  the  war,  similar  relief 
was  found  necessary,  and  the  office  of  Assistant  Surgeon-Oeneral 
was  created. 

For  the  very  reason  that  the  prompt  exercise  of  the  powers 
of  the  bureau  was  esbential  in  the  field  of  operations  of  the 
army,  the  assistant  in  this  case  was  located  at  St  Louis,  oyer  a 
thousand  miles  from  the  city  of  Washington.  He  xras  ap- 
pointed for  the  purpose  of  exercising,  at  that  place,  the  func- 
tions of  the  office  of  Surgeon-General.     He  was  by  law  the 
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AMutaat  Stugeon-Oeiienl.  If  no  Tirtae  attached  to  li!s  aoti 
until  approved  by  the  Snxgecm-General  in  Washington,  any 
inferior  elerk  woold  have  answered  the  porpose  as  well.  It  is 
not  intended  -to  deny  that  he  was  snbordinate  to  the  chief  of 
his  burean ;  obnid  be  ordered  to  do  or  not  to  do  particular 
things ;  and  when  an  order  made  by  him  was  disapproved,  it 
might  be  revoked  by  that  officer.  But  until  so  revoked  or 
disapproved  it  was  valid,  and  parties  required  to  act  under  it 
had  a  right  to  rely  on  it. 

The  order  of  the  26th  of  March,  made  within  twenty  days 
after  the  cantract  was  signed,  was  an  unequivocal  demand, 
under  that  instrument,  that  the  amount  of  80,000  tons,  part  of 
an  unlimited  quantity  which  might  have  been  required  of  the 
eontraotor,  should  be  delivered  as  therein  directed.  No  one 
fttmiliar  with  the  climate  and  the  sources  of  supply  could 
doubt  that,  to  enable  him  to  fulfil  thisdemand,  made  at  that 
season,' required  promptitude  and  diligence  in  securing  the  ice. 
If  claimants  had  fiuled  to  have  the  amount  thus  demanded 
ready  for  use  when  required,  the  officers  of  the  govemmenl 
would  have  procured  it  at  any  price  in  the  market,  a  price 
which  would  have  been  enormously  enhanced  by  this  very 
demand,  and  the  claimants  would  have  been  liable  for  the  dif* 
ference  between  what  the  government  paid  under  these  sir* 
cumstancee  and  the  price  fixed  in  the  agreement.  They  wen 
tiierefoie  under  an  imperative  necessity  to  prepare  to  fulfil  this 
requirement. 

Impelled  by  this  necessity,  the  Court  of  Claims  finds  that 
between  the  time  th^  received  the  order  and  the  second  day 
of  AjHdl,  when  they  first  learned  of  its  suspension  by  the  Snr- 
geon-Oeneral,  they  purchased  over  28,000  tons  of  ice.  lliey 
were  then  informed,  not  that  tiie  order  was  revoked,  but  that 
it  was  suspended.  It  never  was  revoked.  It  remained  sus- 
pended until  the  time  during  which  the  entire  delivery  was  to 
be  made  was  passed ;  and  during  tiiat  time  10,000  tons  of  the 
ice  melted  away  at  Lake  Pepin,  and  was  a  total  loss.  As  we 
have  already  stated,  12,768  tons  were  delivered  and  paid  for ; 
10,000  tons  perished  by  melting.  What  became  of  the  7,282 
tons,  neither  received  by  the  government  nor  lost  at  Lake 
Pepin,  is  not  disclosed  by  the  record,  nor  whether  claimants 
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made  by  selliDg  it  to  aihen  or  lott  by  it,  in  Uiat  or  any  other 
way. 

What  are  the  rights  of  the  partiee  under  theee  oiroomatancet? 

If  elaimanti  intended  to  treat  the  matter  as  a  completed 
contract  to  deliver  S^OOO  tons  at  St.  Lonis,  5«000  at  Cairo, 
10,000  at  Memphis,  and  10,000  at  NashyiUe,  after  the  order  of 
Brown,  and  to  hold  the  gOTcmment  to  the  contraet  price  for 
all  those  amounts,  they  shoold  have  delivered,  or  tenderedt 
or  oflhred  to  deliver,  and  demanded  payment. 

If  the  order  had  been  revoked  instsad  oj  suspended,  and 
they  intended  to  deny  the  right  of  the'  government  to  revoke 
it,  they  must  dearly  have  offered  a  delivery  to  make  the  gov- 
ernment liable.  HbA  they  ofEsred  to  deliver,  and  been  in  con- 
dition  to  deliver,  or,  to  use  the  old  forms  of  declaration,  if 
they  had  shown  that  they  Were  ready  and  willing  to  deliver 
after  such  revocation,  it  would  still  remain  a  question  as  to  the 
measure  of  damages,  or  rather,  whether  the  government  did 
not  have  a  right  to  countermand  the  order  and  pay  for  what 
it  actually  received,  and  the  necessary  loss  of  daimanto  from 
the  change  of  the  order. 

In  point  of  fact,  the  order  was  never  revoked  but  suspended^ 
so  that  the  daimants  could  not  tell  whether  it  would  be  re- 
voked or  revived,  and  they  never  made,  or  offered  to  make, 
delivery  of  the  amount  demanded  by  that  order.  The  govern- 
ment did  require,  accept,  and  pay  for  part  of  it.  The  balance 
was  never  delivered  or  tendered. 

Without  elaborating  the  matter,  we  are  of  opinion  that,  as 
the  claimants  neither  ddivered  or  offered  to  deliver  the  re- 
mainder, they  cannot  recover  either  the  contract  price  or  the 
profito  they  might  have  made  if  they  had  done  so.  And  as  the 
government  left  the  demand  suspended,  so  that  while  claim- 
ante  were  compelled  to  purchase  under  the  original  order,  and 
could  not  safely  dispose  of  it  while  it  remained  unrevoked, 
they  are  entitled  to  recover  what  they  paid  for  the  ice  that 
was  lost,  and  what  expense  they  were  at  in  making  the  pur- 
chase and  in  keeping  it  until  it  was  lost.  So  if  they  lost 
any  thing  on  the  other  ice  not  purchased  at  Lake  Pepin,  but 
purchased  before  they  learned  of  the  order  of  suspension,  they 
should  recover  that. 
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BtdkUjf  T.  UniUd  StaUi  (19  Wall.  87)  is  an  analogous 
ease.  Bolkley  had  eontraoted  to  do  all  the  transportation  of 
snpplies  from  Fort  Leayenworth  to  army  posts  farther  west 
whioh  might  be  required  of  him  by  the  goyemment  He  was 
notified  that  U00,000  pounds  woald  be  needed,  and  made 
large  preparations  to  meet  this  requirement.  The  United 
States  did  not  need  half  this  amonnti  and  the  freight  was  not 
delivered  to  him.  He  claimed  the  profits  which  he  would  haye 
made  by  the  terms  of  the  contract  if  the  freight  had  been  de» 
liyered  and  carried.  This  court  said  he  could  not  recoyer 
profits,  but  that,  ^  in  making  ready  to  meet  the  requirements 
of  the  notice,  he  was  subjected  to  the  loss  of  time,  to  trouble 
and  expense.    Hb  is  entitled  to  be  paid  accordingly.'* 

We  think  the  case  before  us  comes  within  that  principle. 
Claimants  are  entitled  to  the  expenses  and  losses  incident  to 
the  preparation  to  meet  the  demand  of  the  notice  senred  on 
them.  The  cost  of  the  ice  purchased  at  Lake  Pepin  and  lost, 
the  expense  bestowed  upon  its  care,  and  the  time  and  expense 
of  making  that  purchase,  and  any  sum  actually  lost  in  regard 
to  the  other  7,282  tons  of  ice  purchased  to  enable  them  to 
meet  that  requirement,  must  form  the  measure  of  plaintiffs* 
recoyery.  Because  these  are  not  found  by  the  Court  of  Claims, 
the  judgment  of  that  court  will  be  reyersed  and  the  case  re- 
manded, that  their  damages  may  be  ascertained  and  judgment 
rendered  accordingly ;  and  it  is 
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Unixbd  Statbb  v.  Bowbk. 

1.  The  BeTlted  Statatet  of  the  United  States  muit  be  accepted  at  the  law  oa  the 
•objeoti  which  thcj  embrace  at  it  ezleted  oo  the  flnt  daj  cf  December, 
1878.  When  their  meaninf  is  plaio,  the  court  caonot  recur  to  the  original 
•tatntes  to  see  if  errors  were  committed  in  reTisinf  them,  but  it  maj  do 
eo  when  Deces8ar7  to  construe  donbtf  vl  langnage  osed  in  the  revision. 

%  8eet.i820of  theBerieed  Statutes  admits  of  no  other  reasonable  constraotfton 
than  that  onlj  the  InTaUd  pensioners  who  had  Ml  contributed  to  the  f node 
of  the  Soldiers'  Home  were  bound  to  surrender  to  it  th^  pensions  while 
recelTinf  its  benefits.  ^  There  is  no  oecasioe,  therefore,  to  look  at  the  pre- 
eziiting  law  on  the  subject 

Appeal  from  the  Coart  of  Claims. 

Charles  Bowen  filed  in  the  ooart  below  bis  petition  allq^iag 
that  the  United  States  tmlawfally  withheld  from  him  9270, 
being  the  amount  due  him  from  Sept.  18,  1876,  when  he  was 
admitted  as  an  inmate  of  the  ^*  Soldiers'  Home,''  to  Dec  4, 
1877,  upon  his  pension  theretofore  granted,  by  reason  of  a 
wound  received  by  him  in  the  military  service  of  the  United 
States. 

That  court  found  the  following  facts :  — 

1.  The  claimant  was  a  private  in  Company  B,  Third  fig- 
ment United  States  Infantry,  from  the  9th  of  March,  1861,  to 
the  9th  of  March,  1864,  and  during  that  time,  under  the  pro- 
visions of  sect.  7  of  the  act  of  March  8,  1859  (11  Stat.  484), 
there  was  deducted  from  his  pay  the  sum  of  94.57. 

2.  An  invalid  pension  was  granted  to  him  March  18,  1865, 
at  f8  per  month,  commencing  March  9,  1864,  by  certificate 
No.  89,050 ;  the  monthly  rate  of  such  pension  was  increased 
from  98  to  $15,  Jan.  21,  1867,  to  commerce  June  6,  1866; 
and  from  $15  to  $18,  July  8, 1876,  to  commence  June  4, 1872. 

8.  On  the  18th  of  September,  1876,  he  was  admitted  as  an 
inmate  of  the  Soldiers'  Home,  and  his  pension  from  that  date 
to  the  4th  of  December,  1877,  to  wit,  the  sum  of  $264.60,  whb 
regularly  paid  to  the  treasurer  of  that  institution. 

The  court  found  as  a  conclusion  of  law  that  the  claimant 
should  recover  the  sum  of  $264.60.  Judgment  in  his  &vor 
having  been  rendered  therefor,  the  United  States  appealed. 
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The  fifth  aedaon  of  fhe  aot  entitled  **  An  Act  to  fonnd  a 
military  aeylom  for  the  relief  and  support  of  inTalid  and  dis- 
abled aoldien  of  the  army  of  the  Ui^ted  States,**  approTed 
March  8, 1851  (9  Stat  595),  provides  **  that  any  pensioner  on 
account  of  wounds  or  disability  incurred  in  the  military  serriee, 
although  he  may  not  haye  contributed  to  the  funds  of  the 
institution,  shall  be  entitled  to  all  the  benefits  herein  pvorided, 
upon  transferring  his  pension  to  said  asylum  for  and  during 
the  period  that  he  may  voluntarily  continue  to  receive  such 
benefits.** 

The  act  of  March  8, 1869,  making  appropriations  for  the 
support  of  the  army  for  the  year  ending  June  80, 1860  (11 
id.  481),  changes  the  name  of  the  inslijtution  to  **  Soldiers' 
Home,?  and  the  sixth  section  declares  that  ^  all  pensioners,  on 
account  of  vrocmds  or  disability  incurred  in  the  military  ser- 
vice, shall  transfer  and  surrender  their  pensions  to  the  institu- 
tion, for  and  during  the  time  they  may  remain  therein,  and 
voluntarily  continue  to  receive  its  benefits.'* 

Sect  4820  of.  the  Revised  Statutes  provides  that  «'the  fact 
that  one  to  whom  a  pension  has  been  granted  for  wounds  or 
disability  received  in  the  military  service,  has  not  contributed 
to  the  funds  of  the  Soldiers'  Home,  shall  not  preclude  him 
from  admission  thereto ;  but  all  such  pensioners  shall  surrender 
their  pensions  to  the  Soldiers'  Home  during  the  time  they 
remain  therein  and  voluntarily  receive  its  benefits." 

The  Attorney 'General  for  the  United  States. 

The  whole  controversy  arises  from  interpolating  in  the 
Revised  Statutes  ^^such*'  between  **all'*  and  *^  pensioners,'* 
wliere  the  latter  words  occur  in  the  sixth  section  of  the  aot  of 
March  8,  1859;  and  its  determination  depends  upon  the  an* 
swer  to  the  inquiry,  Did  the  revision  of  the  statutes  repeal  the 
law  requiring  an  inmate  of  the  Soldiers'  Home,  who  had  con- 
tributed twelve  and  a  half  cents  per  month  during  his  service, 
to  tranaferhis  pension  to  the  institution,  or  did  Congress  merely 
intend  to  incorporate  in  them  the  then  existing  law? 

The  appellee  contends  that  *^such*'  works  so  manifest  a 
change  in  the  antecedent  law,  that  the  declared  intent  of  the 
revision,  namely,  to  **  revise  and  consolidate  the  statutes  in 
force  on  the  1st  of  December,  1878,"  is  not  to  be  regarded. 
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ind  tiiat  it  is  not  of  any  importance  wliat  had  bean  the  settled 
law  by  clear  eaqpressicns  in  the  statutes  for  fourteen  preTions 
years*  The  appdlant  sabmits  that  these  considerations,  to- 
gether with  the  otherwise  rigid  adherence  in  the  chapter  of  the 
Bevised  Statates  entitled  the  "« Soldiers*  Home/*  to  the  lan- 
guage, chronology,  and  provisions  of  the  antecedent  law,  de- 
monstrate that  the  xmsers  only  attempted  to  collate^  and  that 
Congress  did  not  mean  to  change,  the  law  as  it  stood  at  that 
date. 

Spencer,  J.,  in  Ta]f^  r.  IManejf^  8  Cai.  (N.  Y.)  Cas.  149, 
discussing  the  revision  of  1801,  lays  down  the  following  rule: 
**  Wlmre  the  law  antecedently  to  the  revision  was  settled,  either 
by  clear  expressions  in  the  statutes,  or  adjudications  on  them, 
the  mere  change  of  phraseology  shall  not  be  deemed  or  con* 
strued  a  change  of  the  law,  unless  such  phraseology  evidently 
purports  an  intention  in  the  Isjg^slature  to  work  a  change.** 

This  rule  was  approved  and  adopted  by  Kent,  himself  one 
of  the  revisers  of  1801,  in  Talt€i*$  Oa$§  (4  Johns.  (N.  T.)  817, 
869) ;  and  it  has  received  the  indorsement  of  mil  the  courts 
which  have  considered  the  question.  Burhham  v.  S^eV€n$^  88 
K.  H.  247 ;  A$h  r.  A$h,  9  Ohio  St.  888 ;  Conger  v.  Barker,  11 
id.  1 ;  OroeweU  v.  Orane,  7  Barb.  (N.  T.)  191 ;  JBnnU  v.  Crump, 
6  Tex.  84;  Domtniek  v.  Miehad,  4Sandf.  (N.  T.)  874;  Good- 
dl  V.  Jaekeim,  20  Johns.  (N.  T.)  722 ;  Theriat  v.  EaH,  2  Hill 
(N.  T.)/  880 ;  Hoffman  v.  DelihanJby,  18  Abb.  (N.  T.)  Pr.  888 ; 
In  re  Brown,  21  Wend.  (N.  Y.)  816 ;  Allen  v.  Eameey,  6  Mete 
(Mass.)  685. 

It  was  competent,  therefore,  for  the  appellant  to  examine  the 
prior  statutes,  to  determine  whether  a  radical  change  in  them  was 
intended  by  Congress  by  the  insertion  of  the  word  in  question. 

Jfr.  Matt.  B.  Carpenter,  contra* 

The  chapter  of  the  Revised  Statutes,  entitled  '«The  Soldiers* 
Home,**  in  which  sect.  4820  is  found,  was  evidently  intended 
as  the  only  provbion  to  rqpilate  and  govern  that  institution, 
and  to  repeal  all  existing  laws  relating  thereto.  Covering  their 
whole  subject,  and  embradng  all  that  was  intended  to  be  pre- 
served of  them,  it  becomes  a  complete  law  in  itself  providing 
every  thing  necessary  to  the  perfect  management  and 
pline  of  the  **  Soldiers*  Home.**    Such  is  the  natural  ii 
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hma  its  g«Mnl  ohametor  and  partiealar  prorisioBti  and  it 
hmwm  no  room  for  doabt  at  to  tlio  intention  of  iti  framers.  It 
therefore  repeab  all  former  statutes  on  the  same  sabjeot  .  XttU 
T.  Pofff^  1  Piok.  (Mass.)  46;  Smith,  Comm.  on  Stat.  Constr^ 
sects.  785,  786 ;  Baueietmlt  r.  Mart,  18  Blatch.  62 ;  MohuB  t. 
Ftfti,  11  La.  Ann.  446 ;  UnU$d  StaUi  t.  Hmmmond,  2  WmSm^ 
208$  J^M T.  Smart,  1  Tenn. 44. 

Thftt  seotion  is  expressed  in  dear,  eoneise,  and  intelligible 
langoage,  leaving  nothing  for  interpretation  or  eonjeoture,  and 
the  oonstmetion  for  which  the  appellee  contends  has  been  vni* 
f ormly  giTcn  to  it .  by  the  Commissioner  of  Pensions,  who  is 
ohaiged  with  the  duty  of  ezecnting  its  provisions.  His  inter* 
pretation,  to  nse  the  language  of  the  court  in  Ufiited  Stat§$ 
V.  Moore  (96  U.  S.  760),  is  ''entitiied  to  the  most  respectful 
consideration,  and  ought  not  to  be  overruled  without  the  meet 
cogent  reasons.^ 

It  is  unnecessary,  however,  to  contend  that  the  prior  statutes 
are  repealed  by  implication,  for  sect.  6606  repeals  them  Itt 
express  terms.  It  declares,  that  ^  all  acts  of  Congress  passed 
prior  to  said  first  day  of  December,  one  thousand  eight  hun- 
dred and  seventy-three,  any  portion  of  which  is  embraced  in 
any  section  of  said  revision,  are  hereby  repealed,  and  the  sec* 
tions  applicable  thereto  shall  be  in  force  in  lieu  thereof.** 


Mb.' JxTsnoB  Miller  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  Court  of  Claims 
lu  bvor  of  appellee  for  $264.60,  for  pension  money  withheld 
by  the  govemment. 

The  action  of  the  government  officers  in  that  respect  was 
founded  on  their  ojnnion  that  Bowen,  who  was  cared  for  in 
the  Soldiers'  Home,  belonged  to  the  dass  who,  by  sect.  4820 
of  the  revision,  surrendered  their  pensions  while  inmates  of 
the  home.  That  section  enacts  that  *<the  fact  that  one  to 
whom  a  pension  has  been  granted  for  wounds  or  disability 
received  in  the  military  service  has  not  contributed  to  the 
funds  of  the  Soldiers'  Home,  shall  not  preclude  him  from 
admission  thereto.  But  all  such  pensioners  shall  surrender 
fJieir  pensions  to  the  Soldiers'  Home  during  the  time  they 
remain  there  and  voluntarily  receive  its  benefits." 
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Bowen  was  the  recipient  of  an  inTBUd  penaoa  bnt  he  had 
ooniribated  to  the  funds  of  the  Soldiers*  Home,  and  the  single 
question  in  the  ease  is  whether  that  fact  withdraws  him  from 
the  clause  which  requires  pensioners  to  surrender  their  pen- 
sions  to  the  home  while  inmates  of  it* 

If  the  qualifying  word  9ueh  is  restricted  to  pensioners  de- 
scribed in  the  sentence  which  immediately  precedes  it,  then 
Bowen  does  not  belong  to  that  dassi  and  is  not  bound  to  sur- 
render his  pension.  There  is  no  other  class  of  pensionen 
described  in  that  section  to  whom  the  word  9ueh  can  refer  than 

• 

those  who  haye  not  contributed  to  the  funds  of  the  home,  and 
Bowen  does  not  belong  to  that  daas.  The  history  of  the 
institution  affords  good  reason  for  that  interpretation.  The 
Soldiers*  Home  was  bought  and  built,  and  is  supported  now 
▼ery  laigely,  by  money  deducted  from  the  monthly  pay  of  the 
soldiers  of  the  regular  army.  But  there  is  a  daas  of  persons 
who  haTe  receiyed  wounds  in  the  military  sernce,  or  incurred 
ill  health  while  in  such  serriee,  from  whose  pay  no  deducticm 
was  made  as  a  contribution  to  the  home,  who  received  pen- 
saons  as  inyalids,  and,  by  yirtue  of  this  section,  are  entitled  to 
be  cared  for  at  that  place.  There  is  la  manifest  propriety  in 
a  rule  which  requires  of  this  class  thal^  when  supported  one  of 
the  fund  to  which  they  did  not  contribute,  their  pensions 
should  go  to  increase  that  fund ;  while  those  who  have  been 
giring  of  their  monthly  pay  for  years  should  reoriye  its 
benefits  when  they  come  to  need  them,  without  giving  also 
the  pension  which  is  the  bounty  of  a  grateful  government 
There  is  no  antecedent  use  of  the  word  ^*  pensioners  '*  in  the 
chapter  of  which  sect.  4820  is  a  part,  and  which  embraces 
the  IqpLsIation  of  Congress  concerning  the  Soldiers*  Home, 
to  which  the  word  meh  can  refer,  but  the  immediately  pre- 
ceding sentence  in  the  same  section.  If  the  construction 
claimed  by  counsel  for  the  government  be  correct,  that  word 
is  useless,  for  it  would  express  the  idea  with  precision  by 
reading,  **  But  all  pensioners  shall  surrender  their  pensions  to 
the  Soldiers*  Home  during  the  time  they  remain  therein  and 
voluntarily  receive  its  benefits.**  The  question,  therefore,  is 
whether  we  shall  read  the  section  **all  pensioners**  or  «*all  iudk 
pensioners.** 
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The  word,  howereri  at  there  need,  has  an  appropriate  refeiv 
enee  to  the  daes  of  pensioners  who  have  not  oontribnted  to 
the  fonda  of  the  institatkm,  and  no  soond  canon  of  oonatmo* 
tion  will  authorize  ns  to  disregard  it,  when  to  do  so  changes 
very  materially  the  meaning  of  the  section. 

It  is  urged  in  opposition  to  this  Tiew  that  as  the  law  stood 
prior  to  the  revision,  as  shown  by  the  act  of  March  8, 1869 
(11  Stat.  481),  aU  invalid  pensioners  who  aocepted  the  bene- 
fit of  the  home  were  bound  to  surrender  to  its  use  their  pen- 
sions while  there;  and  it  must  be  conceded  that  such  was 
the  law. 

But,  as  the  reyision  embraces  that  act  as  well  as  all  others 
on  the  subject,  it  is,  by  the  express  language  of  the  repealing 
clause,  sect.  6696,  no  longer  in  force.  Counsel  for  gorem- 
ment,  admitting  that  it  is  no  longer  in  force,  independently  of 
the  secticm  of  the  revision  which  we  are  called  on  to  construe, 
insist  that  a  resort  may  be  had  to  the  law  which  was  the  sub- 
ject of  revision,  to  interpret  any  thing  left  in  doubt  by  the  J*n- 
guage  of  the  revisers. 

This  principle  is  undoubtedly  sound ;  and,  where  there  is  a 
substantial  doubt  as  to  the  meaning  of  the  language  used  in 
the  revision,  the  old  law  is  a  valuable  source  of  information. 
The  Revised  Statutes  must  be  treated  as  the  legislative  decla- 
ration of  the  statute  law  on  the  subjects  which  they  embrace 
on  the  first  day  of  December,  1878.  When  the  meaning  ia 
plain,  the  courts  cannot  look  to  the  statutes  which  have  been 
revised  to  see  if  Congress  erred  in  that  revision,  but  may 
do  so  when  necessary  to  construe  doubtful  language  used  in 
expressing  the  meaning  of  Congress.  Jf,  then,  in  the  case 
before  us,  the  language  of  sect.  4820  was  ftdrly  susceptible 
of  the  construction  claimed  by  the  government,  as  well  as  of 
the  opposite  one,  the  argument  from  the  proviyon  of  the  stat- 
ute as  it  stood  before  the  revision  would  be  conclusive.  But, 
for  the  reasons  already  given,  we  are  of  opinion  that  the  rea- 
sonable foroe  of  the  language  used  in  that  section,  taken  in 
connection  with  the  whole  of  the  chapter  devoted  to  that  sub- 
ject, and  the  accepted  canons  of  interpretation,  leave  room 
for  no  other  construction  than  that  only  invalid  pensioners 
who  had  not  contributed  to  the  funds  of  the  Soldiers*  Home 
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were  bound  to  parehaM  its  benefits  by  tamndering  to  it  tiieir 
pensions. 

As  tfaOsConrt  of  daims  aeted  on  this  oonsferactaoii,  its  jnd^ 
mentis 
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L  Where  no  eontdtiitioiud  reetrietioii  Is  Impoted,  the  oorpoimte  eitotwce  tad 
powfft  of  oowntlet,  oltiM,aiid  towne  are  rabjeel  to  the  IcgliUtiTo  oontral  of 
tht  State  oPMtliic  then. 

li  Where  e  mimiolpal  ooiporetioa  It  legiekted  out  of  eiietenee  and  ite  twrftot/ 
■imexed  to  other  ooiporetloiM^  the  latter,  anlete  the  leglelatiire  otherwiee 
proTldeiy  heoome  entitled  to  aUite  property  and  Immnnltlee,  and  Mrerally 
liable  for  a  proportionate  ihaie  of  all  Iti  then  ealMletInf  legal  debts,  and 
Teeted  with  Its  poiver  to  lalee  rsTenne  wherewith  to  poj  them  bj  lerylne' 
taxes  npon  the  property  transfsrred  and  the  persons  rssldlng  thereon. 

8L  Tlie  remedj  of  the  ersdltors  of  the  extlngnlshed  oorporatlon  le  In  equity 
against  the  corporations  swroeedhig  to  lie  properliy  and  powers. 

Apfbal  from  the  Cironit  Court  of  the  United  States  for 
the  Eastern  District  of  Wisconsin. 

In  1878,  Charles  Beckwith  filed  his  bill  in  the  coort  below, 
against  the  town  of  Mount  Pleasant,  the  town^of  Caledonia, 
and  the  city  of  Racine,  in  Racine  County,  Wisconsin,  to  en* 
force  the  payment  of  certain  bonds  issued  in  the  year  1868,  by 
the  town  of  Racine  in  said  county,  in  payment  of  stock  for 
which  it  subscribed  in  the  Racine,  Janesyille,  and  Missiwippi 
Railroad  Company. 

The  legislature  of  the  Territory  of  Wisconsin,  by  an  act  ap- 
proved Jan.  2, 1888,  among  other  things,  establiBhed  the  towns 
of  Racine  and  Mount  Pleasant,  and  defined  their  boundaries ; 
and  by  an  act  approved  Feb.  7, 1842,  created  and  established 
the  town  of  Caledonia,  and  defined  its  boundaries  and  those  of 
Radne  and  Mount  Pleasant* 

The  legislature  of  the  State  of  Wisconsin,  by  an  act  approyed 
Aug.  8, 1848,  incorporated  the  city  of  Racine  and  defined  its 
boundaries. 

By  an  act  approved  April  2, 1868,  the  town  of  Racine  was 
authorised  and  empowered  to  subscribe  to  the  capital  stock  of 
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the  Baoine,  Jaoeiville,  and  Miniaaippi  Rulroad  Company,  to 
the  amoant  of  $50,000,  and  to  pay  therefor  in  the  bonds  of  tiie 
town,  payable  within  twenty  years,  in  the  manner  prescribed  by 
said  act ;  and  on  or  abont  Dee.  6, 1868,  it  subscribed  for  and 
took  f50,000  dollars  of  said  stock,  and  issued  its  bonds  accord- 
ingly. 

In  1856,  thd  legislature  changed  tiie  boundaries  of  the  towns  of 
Mount  Pleasant  and  Racine,  and,  in  1857,  changed  and  defined 
those  of  the  towns  of  Racine,  Caledonia,  and  Mount  Pleasant. 

The  board  of  superriiors  of  Racine  County,  Dec.  2,  1859, 
changed  the  name  of  the  town  of  Racine  to  Qrwell. 

The  legislature,  by  an  act  approved  March  80,  1860,  Tr- 
eated Orwell,  and  attached  its  territory  to  Caledonia  and 
Mount  Pleasant,  and,  by  an  act  approved  March  17,  1871« 
took  from  the  latter  a  portion  of  such  territory  and  added  it 
to  the  city  of  Racine. 

On  March  80,  1860,  the  value  of  property  of  individuak 
within  the  jurisdiction  of  the  town  of  Orwell  was:-— 

Real  estate $606,024.06 

Personal  property 87,925.00 


There  came  within  the  jurisdioticm  of  the  town  of  Caledonia 
of  this  property :  — - 

Real  estate  of  the  value  of $208,112.00 

PerBonal  property  of  the  value  of  •    •    •      16,167.00 

And  within  the  jurisdiction  of  Mount  Pleasant :  -— 


Real  estate  of  the  vslue  of   •    •    .    .    •  $807,912.06 
Personslproperty  ofthe  valneof  •    •    •    .22,767.00 

In  1874,  the  ralue  of  property  in  the  town  of  Caledonia, 
which  was  on  that  part  of  its  territory  attached  in  1860,  was:- 

Real  estate $826»688.41 

Personslproperty 8^898.00 

And  the  value  of  property  vrithin  Mount  Pleasant  on  thai 
part  of  its  territory  attached  in  1860  from  Orwell  was:* 

Real  esUte •    •    •    •  $877,610.00 

Personslproperty 86,470.00 
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And  widiin  the  limits  of  the  dly  of  Radne  on  that  part  of  iti 
territory  attached  in  1871 :  — 

Real  estate $125,528.00 

Personal  property    • 0,885.00 

Neither  Mount  Pleasant  nor  Caledonia  by  any  corporate  act 
moTcd  the  legisUtore  of  Wiaoonsin  for  the  passage  of  any 
of  the  laws  changing  any  of  the  territorial  boondaries  above 
specified  or  referred  to. 

The  defendants  filed  separate  general  demorrers  to  the  bill, 
which  were  OTermled*    They  then  answered. 

There  was*  evidence  tending  to  show  that  the  stodc  of  the 
Racine,  Janesville,  and  Mississippi  Railroad  Company  was 
worth  from  fifty  to  seventy-five  per  cent  of  its  par  value  from 
1858  to  1856,  the  date  of  the  last  transaction  in  stock  proven, 
and  that  no  records  of  the  town  of  Orwell  ever  came  to  the 
possession  of  either  the  town  of  Mount  Pleasant  or  the  town 
of  Caledonia. 

Upon  hearing,  the  court  below,  April  18, 1876,  entered  the 
following  decree :  — 

^  This  cause  came  on  to  be  heard  on  the  twelfth  day  of  May, 
A.D.  1876,  upon  the  pleadings  and  proofs  reported  by  the  mas* 
ter,  and,  having  been  argued  by  oounsel,  the  court  took  the 
same  under  advisement;  and  a  further  computation  of  the 
amount  due  to  this  date  upon  the  bonds  described  in  the  com- 
.plainant's  bill  and  exhibited  in  the  proofs  having  been  di- 
rected and  made  and  filed  by  the  master,  bearing  date  the 
eighteenth  day  of  April,  1876 ;  an4  it  satisfactorily  appearing 
to  the  court  that  the  town  of  Racine,  a  municipal  corporation 
in  the  county  of  Racine,  in  said  Eastern  District  of  Wisconsin, 
and  then  having  within  its  boundaries  and  municipal  jurisdic- 
tion the  territorial  area  described  in  the  complainant's  bill,  —  on 
or  about  the  sixth  day  of  December,  1853,  made,  executed,  a^d 
delivered  the  bonds  described  in  his  bill  upon  the  considera* 
tiou,  under  the  authority,  and  in  the  manner  in  said  bill  set 
forth ;  that  the  said  town  of  Racine  continued  in  existence  as 
such  municipal  corporation,  and  by  the  same  name  and  with 
the  changes  in  its  territorial  boundaries  set  forth  in  the  com* 
plainant's  bilU  until  on  or  about  the  second  day  of  November, 
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1859,  when  the  oounty  board  of  Biipemson  of  Racine  Connty, 
irithin  which  county  said  town  of  Racme  was  located,  by  a 
resolution  of  said  board,  changed  the  name  of  said  town  from 
« The  Town  of  Racine  *  to  •  The  Town  of  Orwell,'  and  that 
the  township  and  mnnicipal  corporation  theretofore  known 
at  the  town  of  Racine  remained  in  eziBtence  in  and  by  the 
name  of  the  town  of  Orwell,  and  with  the  same  territorial 
limits  which  the  town  of  Racine  had  prior  to  soch  change  of 
name,  until  on  or  about  the  thirtieth  day  of  March,  1880, 
when  the  legislature  of  the  State  of  Wisconsin,  by  an  act 
approved  March  80,  1860,  vacated  and  extinguished  the  cor- 
poration and  body  politic  known  as  the  town  of  Orwell,  in 
the  county  of  Racine,  and  declared  that  said  corporation 
should  thereafter  have  no  existence  as  a  body  politic  and 
corporate.  That  in  and  by  the  same  act  of  the  legislature  of 
said  State,  the  whole  territory  of  said  town  of  Orwell,  formerly 
known  as  tlie  town  of  Radne*  was  attached  to  the  defend- 
ants, the  town  of  Mount  Pleasant  and  the  town  of  Caledonia, 
in  the  proportions  and  by  the  boundary  lines  in  said  act  named, 
and  that  no  provision  was  made  in  or  by  said  act  for  the  pay- 
ment of  the  corporate  debts  of  said  township  and  body  politic 
theretofore  known  by  the  names  of  the  town  of  Racine  and 
the  town  of  Orwell.  And  it  further  appearing  to  the  court 
that,  on  or  about  the  seventeenth  day  of  March,  1871,  by  an 
act  of  the  legislature  of  Wisconsin,  approved  March  17,  and 
published  March  18,  1871,  a  portion  of  the  lands  and  terri- 
tory which  had  been  within  the  town  of  Orwell  at  the  time 
it  was  vacated,  and  which,  by  the  act  vacating  Orwell,  was 
attached  to  Mount  Pleasant,  was  detached  from  the  town  of 
Mount  Pleasant  and  attached  to  the  defendant,  the  city  of 
Racine,  and  in  and  by  said  act  it  was  provided  that  the  de- 
fendant, the  city  of  Racine,  should  assume  and  pay  so  much 
of  the  municipal  indebtedness  of  the  former  town  of  Racine,  if 
any,  as  the  lands  described  in  tbe  addition  to  said  city  might 
be  or  become  legally  chargeable  with  and  liable  to  pay. 

**  And  it  further  appearing  that  the  complainant,  at  the  time 
of  filing  hb  said  bill,  was  and  now  is  the  owner  in  good  faith 
and  for  value  of  the  bonds  in  the  bill  mentioned,  and  upon 
which  there  is  due  at  this  date  the  sum  of  $28,080.20. 


618  MouMT  Plbaaamt  v.  Bbckwivh.  [Sop.  Ot 

**Now,  at  the  Jaanary  Term  of  this  oonrt,  to  wit,  on  the 
eighteenth  da^  of  AprU,  1876,  the  court  being  sufficiently 
adyiBed,  ^d  being  of  the  ojunion  that  the  monioipal  indebt- 
edness of;  said  town  of  Racine,  otherwise  known  as  the  town 
of  Orwdi,  was  not  extinj^oidied  by  said  act  of  the  legislatnie, 
yacating  and  disorganizing  said  township,  and  distribotiiig  its 
ter^Kory  to  other  townships^  and  monioipal  corporations,  and 
thtit  an  equitable  liability  for  such  indebtedness  accrued  against 
the  defendants,  to  which  such  territory  was  distributed,  in  the 
proportion  which  the  taxable  properly  received  by  each  and 
the  Taluation  thereof  bore  to  the  whole  taxable  property  and 
the  whole  debt  of  such  Tscated  town. 

**Now,  therefore,  it  is  consider^  adjudged,  and  decreed 
that  the  master's  report  of  the  amount  due  on  the  bonds  set 
forth  in  complainant's  bill,  and  of  the  respectiTe  proportioos 
and  Ysluations  of  the  taxable  property  recelTed  by  each  of  the 
defendants  from  said  town  of  Orwdl,  or  which  belonged  to 
said  town  immediately  prior  to  the  Tacation  thereof  be  and 
the  same  is  adopted,  ratified,  and  confirmed. 

^*  And  it  is  further  adjudged  and  decreed  that  the  complain- 
ant, Charles  Beckwith,  do  haye  and  recoTer  of  and  from  the 
defendants,  the  town  of  Mount  Pleasant,  the  town  of  Caledo- 
nia, and  the  city  of  Racine,  the  sum  of  928,080.20,  hereby 
adjudged  due  to  him  from  them  for  principal  and  interest 
upon  the  bonds  described  in  the  complainant's  bill,  and  which 
sum  it  is  adjudged  the  complainant  have  and  recoyer  from 
the  defendants  severally,  and  that  the  defendants  seyerally  pay 
the  same  in  the  proportions  and  respective  amounts  following, 
to  wit:  — 

**  That  the  complainant,  Charles  Beckwith,  have  and  recover 
of  and  from  the  defendant,  the  town  of  Caledonia,  the  sum  of 
99,281.50,  and  interest  thereon  from  this  date ;  and  also  the 
further  sum  of  958.87,  being  one-third  of  complainant's  costs 
and  disbursements  of  the  action,  as  taxed,  and  hereby  ad- 
judged to  the  complainant. 

**That  the  oomplainant,  Charles  Beckwith,  have  and  re- 
cover of  and  from  the  defendant,  the  town  of  Mount  Pleasant, 
the  sum  of  910,742.70,  and  interest  from  this  date;  and  also 
the  further  sum  of  958.87,  being  one-third  of  complainant's 
costs,  as  taxed. 
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**And  that  the  oomplainant,  Cliarles  Beokwitli,  hkTB  and 
reeoTer  of  and  from  the  defendant,  the  eitj  of  Raoine,  tb^  eom 
of  #8,066,  and  interest  thereon  from  thia  date ;  and  also  the 
farther  Bum  of  $68.86,  being  one-third  of  oomplainant*8  coetii 
taxed  and  adjudged  to  him  as  aforesaid. 

**And  it  is  farther  adjudged  that  the  complainant  have 
execation  against  said  defendants  seTerally,  to  oolleet  said 
several  sums  decreed  to  be  paid  by  each,  in  the  manner  pro- 
vided  by  law.*' 

From  this  decree  the  town  of  Mount  Pleasant  and  the  town 
of  Caledonia  appealed  to  this  court. 

Mr.  L.  &  Dixon  and  16*.  John  T.  FUh  fi>r  the  appellants. 

The  court  below  erred,  «- 

1.  In  holding  the  appellants  liable  to  pay  the  debt  of  the 
town  of  Racine  (or  Orwell),  incurred  in  the  purchase  of  stock 
in  a  railroad  company,  or  that  such  debt. became  that  of  the 
appellants,  to  be  enforced  against  them  upon  any  ground  or 
in  any  form  of  proceeding.  HampMhire  ▼•  Franklin^  16  Mass. 
76 ;  Barklejf  y.  Levee  Comfni»$ioner$t  1  Woods,  254 ;  Qirard  r. 
Philadelphia,  7  WaU.  1;  AtUne  ▼.  Randolph,  81  Vt.  226; 
Laramie  County  y.  Albany  Qmnty  et  al.,  92  U.  S.  807 ;  Tnm 
qf  Depere  y.  BeUevue,  81  Wis.  120 ;  MUwaukee  y.  MUwmtkee^ 
12  id.  102;  Haebruek  v.  MUwwiUcee,  18  id.  87-48;  MUU  y. 
OharUmy  29  id.  418;  State  ex  rel.  MeOwrdjfT.  Tappan,  Town 
Clerk,  id.  664 ;  People  y.  BateheUor,  68  N.  T.  128 ;  Eorton  y. 
Toum  qf  Thompeon,  71  id.  618 ;  People  y.  Mayor,  61  HI.  17 
SL  Louie  y.  Bueeell,  9  Mo.  608 ;  1  Dillon,  Municipal  Corpo- 
rations, c.  4,  sect.  48 ;  Cooley,  Const.  Lim.,  marginal  p.  281 
(4th  ed.  284). 

2.  In  holding  that  the  property  of  indiyiduals  within  the 
jurisdiction  of  the  town  of  Bacine  (or  Orwell)  was  the  primary 
fund  upon  which  the  complainant  had  the  right  to  rely  for  the 
payment  of  his  debt ;  that  the  transfer  of  such  property  to  the 
jurisdiction  of  the  appellants  transferred  to  them  the  liability 
to  pay  the  claims  of  creditors  of  that  town,  and  that  such  lia- 
bility was  that  of  indiyidual  debtors  and  not  that  of  trustees. 
Barkley  y.  Levee  Commieeiomre  et  oZ.,  98  U.  S.  268 ;  Beee  y. 
City  of  WaUrtotm,  19  Wall.  107 ;  ffeine  y.  Z%e  Levee  Commie^ 
eionern,  id.  656. 
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8.  In  holding  that  the  power  of  taxation  conferred  upon  the 
town  of  Racine  by  act  of  1868  was  by  the  act  of  1860  trant* 
ferred  to  the  appeUante,  to  be  ezerciaed  by  them  severally  upon 
all  the  taxable  property  within  their  jurisdiction*  Sowemeyer 
y.  Iowa  Cimntjfi  8  WalL  2d4;  Mumnia  ▼•  The  Potomac  Conh 
panjf,  8  Pet  281 ;  Baaroad  Company  ▼.  Mame^  96  U.  S.  499 ; 
Railroad  Company  ▼.  StaU  of  Georgia^  98  id.  869 ;  Miller  ▼. 
The  State^  15  Wall.  478;  Attorney-General  y.  BaUroad  Cowr 
panie$,  85  Wis.  425  ;  Barkley  ▼.  Levee  Commiieionere^  1  Woods, 
264;  8.  c.  98  U.  S.  258;  Brovgkton  ▼.  Peneaeola,  id.  266; 
MUner*$  AdmmUtrator$  t.  City  of  Pen$aeola^  2  Woods,  682 ; 
Bee$  y.  Watertoumj  eupra ;  Seine  y.  The  Levee  Commieeioner$^ 
eupra ;  1  Dillon,  Municipal  Corporations,  sect.  116,  and  cases 
cited  in  note. 

4.  In  holding  that  it  had  jurisdiction  in  equity,  or  that  the 
appellants  were  in  equity  and  good  conscience  liable  to  pay  the 
oomplainant^s  claim  against  that  town.  Seine  y.  The  Levee 
Oommieeioner$j  eupra. 

Mr,  WiUiam  P.  Lynde^  contra. 

Mb.  Justiob  Clifford  deliyered  the  <^inion  of  the  court. 

Explicit  authority  from  the  legislature  was  giyen  to  the 
supervisors  of  the  town  of  Racine  to  subscribe  for  the  stock  of 
Ae  railroad  company  mentioned  in  the  act  conferring  the 
power,  to  an  amount  not  exceeding  950,000,  provided  a  major* 
ity  of  the  legal  yoters  of  the  municipality,  at  a  meeting  of  the 
town  duly  called  and  held  for  the  purpose,  shall  vote  in  favor 
of  making  the  proposed  subscription.  Sess.  Laws  Wis.  (1858) 
p.  11. 

Pursuant  to  that  authority,  the  proper  officers  of  the  town, 
on  the  6  th  of  December,  1858,  subscribed  for  the  capital  stock 
of  the  railroad  company  to  the  amount  of  $50,000,  and  issued 
one  hundred  bonds  of  the  corporation,  each  in  the  sum  of  $500, 
in  payment  of  the  subscription  for  the  stock,  the  bonds  being 
made  payable  in  twenty  years  from  date,  with  coupons  attached 
for  annual  interest  at  the  rate  of  seven  per  cent.  Twenty  of 
those  bonds  with  their  coupons  are  now  held  by  the  complain* 
ant,  numbered  from  seyenty  to  eighty-nine,  inclusive,  and  of 
which  he  became  the  lawful  holder  within-  one  mcmth  subse- 
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qnent  to  their  diite, — all  of  which,  as  he  aUeges,  remain  wholly 
unpaid,  principal  and  intereet. 

Variotis  facte  and  ciroumstances  are  alleged  in  the  bill  of 
complaint  of  an  equitable  natore,  and  which  the  complainant 
inaiflto  are  of  a  character  to  show  that  he  has  no  remedy  at  law, 
and  which  tend  strongly  to  show  that  he  is  entitled  to  relief  in 
equity.  Appended  to  those  seyeral  allegations  is  the  prayer  of 
the  complainant,  that  the  three  respondente  may  answer  the 
matters  charged,  and  that  the  court  will  ascertain  the  respectiTe 
liabilities  of  the  respondents  to  the  complainant,  and  decree  the 
amount  due  to  him  from  each  of  the  respondent  municipalities, 
and  for  general  relief. 

Service  was  made,  and  the  respective  respondente  appeared 
and  separatdy  demurred  to  the  bill  of  complaint.  Hearing 
was  had,  and  the  court  overruled  the  several  demurrers  tod 
directed  that  the  respondente  should  answer  the  matters  chai|;ed 
in  the  bill  of  cconplaint  by  a  given  day.  Sepantte  answers 
were  accordingly  filed  by  the  respective  respondents,  ho  objec- 
tion being  made  that  they  were  not  filed  in  time. 

Sufficient  appears  to  show  that  on  the  2d  of  January,  1888, 
the  town  of  Racine  and  the  town  of  Mount  Pleasant  were  by 
the  same  act  created  municipal  corporations,  with  boundaries 
as  set  forth  in  the  bill  of  complaint.  Private  Laws  Wis, 
(1888)168. 

Four  years  later,  the  town  of  Caledonia  was  incorporated, 
her  territory  being  taken  from  the  two  towns  before  mentioned, 
without  any  provision  being  made  that  the  new  town  should 
bear  any  portion  of  the  indebtedness  of  either  of  the  old  towns. 
Id.  (1842)  10. 

Both  parties  concur  in  these  propositions,  and  it  appears  that 
the  city  of  Radne,  which  is  a  distinct  municipality  from  the 
town  by  the  same  name,  was  incorporated  by  the  act  of  the  8th 
of  August,  1848,  with  boundaries  as  correctly  set  forth'^in  the 
transcript.    Id.  (1848)  80. 

Subsequent  changes,  if  any,  made  in  the  boundaries  of  these 
municipalities,  not  herein  made  the  subject  of  comment,  are 
regarded  as  immaterial  in  the  present  investigation. 

Additional  territory  was  subsequently  taken  from  the  town 
of  Racine  and  was  annexed  to  the  city  of  Racine,  and  by  a  still 
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later  act  another  fraetion  of  her  territory  wae  aunezed  to  tha 
town  of  Mount  Pleaiant,  neither  act  containing  any  rggnlationi 
at  to  existing  indebtedneae.    Id.  (1866)  148-416. 

Prior  to  that,  to  wit,  on  the  6th  of  March  in  the  Bame  year, 
the  Iq^ialature  of  the  State,  by  an  act  of  that  date,  annexed  a 
much  larger  tract,  taken  from  the  towns  of  Badne  and  If  6q]||; 
Pleasant,  to  the  city  of  Racine,  as  described  in  the  record ;  bat 
the  Supreme  Coart  of  the  State  decided  that  a  certain  featore 
of  the  act  was  nnoonstitational  and  Toid.  Slau$(m  t.  2%s  Oitif 
qf  JZoana,  18  Wis.  890. 

In  conseqaence  of  that  decisbn,  the  towns  fiom  which  the 
territory  annexed  was  taken  continaed  to  exercise  jurisdiction 
orer  it  for  the  period  of  fifteen  years  longer,  until  a  portion  of 
the  same  territory  then  constitating  a  part  of  the  town  of 
Moont  Pleasant  was  again  annexed  to  the  dtj  of  Racine,  on 
the  condition  that  the  city  **  shall  assume  and  pay  so  much  of 
the  municipal  indebtedness  of  the  town  as  the  lands  described 
in  the  first  section  of  that  act  may  be  or  become  legally 
chaxgeable  with  and  liable  to  pay.*'  Private  Laws  Wis.  (1871) 
728. 

Throughout  these  seyeral  changes,  except  the  lest,  the  annex- 
ation in  eyery  instance  was  made  without  any  r^pilation  that 
the  town  to  which  the  territory  was  annexed  should  pay  any 
portion  of  the  indebtedness  of  the  town  from  which  the  terri* 
tory  annexed  was  taken.  Still  not  satisfied,  the  legislature,  by 
the.  act  of  the  28d  of  February,  1867,  rearranged  the  boun- 
daries of  each  of  the  three  towns,  as  therein  is  fully  set  forth 
and  described.    Id.  (1857)  108. 

Two  years  later,  the  county  supenrisors  changed  the  name  of 
the  town  of  Racine  to  Orwell ;  but  the  prior  name  will  be  used 
throughout  in  this  opinion,  as  less  likely  to  produce  confusion 
in  the  statement  of  facts.  From  the  time  the  legislature  re- 
arranged the  boundaries  of  the  three  towns  they  remained 
without  alteration  until,  the  legislature,  March  80, 1860,  by  a 
public  act,  vacated  and  extinguished  the  corporation  and  body 
politic  known  as  the  -town  of  Radne,  then  called  Orwell,  and 
enacted  that  thereafter  it  should  have  no  existence  as  a  body 
politic  and  corporate.    Sess.  Laws  Wis.  (1860)  p.  218. 

Sect.  2  of  the  act  also  provided  that  all  that  part  of  the  terri- 
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tory  of  ths  town  lying  north  of  fhe  dcMribed  line  should  bo 
annexed  to  and  heteafler  form  a  part  of  the  town  of  Caledonia, 
and  that  all  that  part  of  the  territory  lying  aouth  of  thai  line 
ehoold  beoome  and  eontinae  to  be  a  part  of  Meant  Pleasant. 

Each  of  the  respondent  towns  refer  in  their  answer  to  the 
legislation  of  the  State  in  respect  to  their  incorporation  and 
boundaries,  which  need  not  be  rqprodnoed,  as  they  are  accurately 
set  forth  in  the  preceding  statement. 

Two  of  the  respondents,  to  wit,  the  town  of  Mount  Pleasant 
and  the  town  of  Caledonia,  deny  in  their  answers  that  any 
statute  of  the  State  has  eret  been  passed  which  would  authorise 
the  muoicipal  authorities  of  those  towns  to  levy  and  collect  a 
tax  to  pay  either  the  principal  or  interest  of  the  bonds  described 
in  the  bill  of  complaint,  and  allege  that  the  corporate  author- 
ittes  of  those  towns  have  never  assumed  or  undertsken  any  trust 
or  duty  in  the  premises,  or  haye  ever,  in  any  way,  recognised 
the  acts  of  the  town  which  issued  the  bonds  or  the  yalidity  of 
the  same.  Nor  does  the  answer  of  the  other  respondnit,  to 
wit,  the  city  of  Racine,  differ  very  materially  from  those  filed 
by  the  two  towns  first  named,  except  that  the  {deader  avers 
that  the  city  was  only  made  liable  for  such  portion  of  the  in* 
debtedness  of  the  old  town  as  is  described  in  the  act  enliwging 
the  limito  of  the  respondent  dty,  and  pleads  as  a  separate  de- 
fence that  the  complainant  has  an  adequate  remedy  at  law. 

Replications  were  filed  by  the  complainant,  and  the  parties 
entered  into  a  stipulation  that  the  proofs  should  be  taken  by 
the  master,  and  that  they  mij^t  be  read  and  used  at  the  flntd 
bearing  as  the  evidence  in  the  case,  subject  to  legal  objection. 
Proofo  were  accordingly  taken  by  the  master,  and  he  reported 
the  depositions  of  the  witnesses  examined,  with  an  agreed  stete* 
ment  of  facts.  Argumento  of  counsel  followed,  and  the  Circuit 
Court  entered  a  decree  in  bvor  pf  the  complainant  against 
each  respondent. 

Two  of  the  towns,  to  wit.  Mount  Pleasant  and  Caledonia, 
appealed  to  this  court,  and  assign  for  error  the  following  causes : 
1.  That  the  Circuit  Court  erred  in  holding  that  the  appellanto 
are  liable  to  pay  the  debt  of  the  town  of  Racine  incurred  in 
the  purchase  of  stock  in  the  aforesaid  railroad  company,  or 
that  the  debt  of  that  town  became  the  debt  of  the  appel- 
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latitat  to  be  enfoioed  againit  them  in  any  fonn  of  pTooeediiqf. 
2*  That  the  Circuit  Court  erred  in  holding  that  the  property  of 
the  indinduala  within  the  jurisdiction  of  that  town  constitttted 
the  primary  fund  to  which  Ihe  complainant  had  the  right  to 
look  for  the  payment  of  his  debt,  and  that  the  transfer  of  their 
'property  to  the  jurisdiction  of  the  appellants  rendered  them 
liable  to  pay  the  debts  due  to  the  creditors  of  the  town  whose 
powers  and  jurisdiction  terminated  by  the  transfer.  8.  That 
the  Circuit  Court  erred  in  holding  that  the  power  of  taxation 
preriously  Tested  in  the  town  which  issued  the  bonds  in  question 
was,  by  tiie  act  annexing  its  territory  to  the  appellant  towns, 
transferred  to  the  appellants  to  be  severally  exerdsed  by  tham 
upon  all  the  taxable  property  within  their  respective  jurisdic- 
tions. 4.  That  the  Circuit  Court  erred  in  holding  that  it 
had  jurisdiction  in  equity  of  the  case,  or  that  the  appellants 
are  in  equity  and  good  conscience  liable  to  pay  the  claim  of  the 
complainant  sgainst  the  town  whose  territory  was  annexed  to 
the  appellant  corporations. 

Counties,  cities,  and  towns  are  municipal  corporations  cre- 
ated by  the  authority  of  the  legislature,  and  they  derive  all 
their  powers  from  the  source  of  their  creation,  except  where 
the  Constitution  of  the  State  otherwise  provides.  They  have 
no  inherent  jurisdiction  to  make  laws  or  to  adopt  governmental 
regulations,  nor  can  they  exercise  any  other  powers  in  that  re- 
gard than  such  as  are  expressly  or  impliedly  derived  from  their 
charters  or  other  statutes  of  the  State. 

Corporations  of  the  kind  are  composed  of  all  the  inhabitants 
of  the  territory  included  within  the  political  organization,  each 
individual  being  entitled  to  participate  in  its  proceedings ;  but 
the  powers  of  the  organization  may  be  modified  or  taken  away 
at  the  mere  will  of  the  legislature,  according  to  its  own  views 
of  public  convenience,  and  without  any  necessity  for  the  con- 
sent of  those  composing  the  body  politic  Corporate  rights 
and  privileges  are  usually  possessed  by  such  municipalities ; 
and  it  is  equally  true  that  they  are  subject  to  certain  legal 
obligations  and  duties,  which  may  be  increased  or  diminished 
at  the  pleasure  of  the  legislature,  from  which  all  their  powers 
are  derived. 

Institutions  of  the  kind,  whether  called  cities,  towns,  m 
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ooimtiesv  ue  fhe  anxOiaries  6f  the  State  in  the  importaiit 
bnsinew  of  mmiicipal  role;  bat  they  cannot  haye  the  least 
pretension  to  enstain  their  priYileges  or  their  existence  npott 
any  thing  like  a  contract  between  themselTes  and  the  lq;isla* 
tare  of  the  State,  becanse  there  is  not  and  cannot  be  any  reci- 
procity of  stipulation  between  the  parties,  and  for  the  forttier 
reason  that  their  objects  and  duties  are  utterly  incompatibto 
with  CTery  thing  partaking  of  the  nature  of  compact. 

Instead  of  that,  the  constant  practice  is  to  divide  large  mu- 
nicipalities and  to  consolidate  small  ones,  or  set  off  portions  of 
territory  from  one  and  annex  it  to  another,  to  meet  the  wishes 
of  the  residents  or  to  promote  the  public  interests  as  under- 
stood by  the  legislature,  —  it  being  everywhere  understood  that 
the  legislature  possesses  the  power  to  make  such  altexationf 
and  to  apportion  the  common  property  and  burdens  as  to  them 
may  seem  just  and  equitable. 

Alterations  of  the  kind  are  often  required  to  promote  the 
public  interests  or  the  conyenience  and  necessities  of  the  inhab* 
itants }  and  the  public  history  shows  that  it  has  been  the  con- 
stant usage  in  the  States  to  enlarge  or  diminish  the  power  of 
towns,*  to  divide  their  territory  by  set-off  and  annexation,  and 
to  make  new  towns  whenever  the  legislature  deems  it  just  and 
proper  that  each  a  change  should  be  made.  \>ld  towns  may  be 
divided  and  new  ones  incorporated  out  of  parts  of  the  territory 
of  those  previously  organized ;  and  in  enacting  such  regulations 
the  legislature  may  apportion  the  common  property  and  the 
common  burdens,  and  may,  as  between  the  parties  in  interest, 
settle  all  the  terms,  and  conditions  of  the  division  of  their  ter- 
ritory, or  the  alteration  of  the  boundaries,  as  fixed  by  any 
prior  law. 

State  legislation  may  regulate  the  subject ;  but  if  the  legis- 
lature omits  to  do  so«  the  presumption,  as  between  the  parties, 
is  that  they  did  not  consider  that  any  regulation  was  necessary. 
Where  none  is  made,  in  case  of  division  the  old  corporation 
owns  all  the  public  property  within  her  new  limits,  and  is 
responsible  for  all  the  debts  of  the  corporation  contracted 
before  the  act  of  separation  was  passed.  Debts  previously 
contracted  must  be  paid  entirely  by  the  old  corporation,  noi 
has  the  new  municipality  any  claim  to  any  portion  of  the  pub 
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Uo  pvopertji  except  wliat  fialls  within  her  boimdarieB,  and  to 
that  the  old  corporation  has  no  claim  whatever.  LaramU 
County  y.  Alhany  Chmty^ 92  n,S.807;  BruM t.  Nmf  OmUt^ 
8  N.  H.  621. 

Apply  these  principles  to  the  admitted  &ct8  of  the  case,  and 
it  iB  clear  that  vmsj  one  of  the  described  changes  made  in  ilie 
limits  and  boondaries  of  the  respondeat  mnnicipalities  become 
wholly  immaterial  in  this  inyestigation,  except  the  last  two»  as 
hereafter  more  folly  explained. 

Before  the  passsge  of  those  two  acts,  the  claim  of  the  com- 
plainant against  the  town  of  Racine  was,  beyond  all  qnestioQ, 
valid  and  collectible.  Nobody  controyerto  that  proposition, 
and.  it  is  clear  that  no  defence  to  the  acti<m  coold  have  been 
sosteined  for  a  moment.  By  the  act  of  March  80,  I860,  the 
legislators  of  the  Steto  vacated  and  extingnished  the  corponip 
tion  and  body  politic  formerly  known  as  Bacine,  then  called 
Orwell,  and  annexed  the  whole  area  of  the  territory  indoded 
in  the  monicipality  to  the  two  adjacent  towns  of  Moont  Pleas- 
ant  and  Caledonia,  in  the  proportions  and  by  the  boondary 
lines  described  in  the  second  section  of  the  legislatiye  act. 
Had  legislation  stopped  there,  it  is  clear  that  the  city  of  Badne 
would  not  have  been  liable  for  any  portion  of  the  debt  of  the 
extinguished  monicipal  corporation ;  bot.it  did  not  stop  there, 
as  appears  by  what  follows. 

Prior  to  the  passage  of  that  act,  the  old  town  of  Bacine  was 
the  sole  obligor  in  the  bonds  held  by  the  complainant;  and 
there  certeinly  is  nothing  in  the  provisions  of  that  act  which 
tends  in  the  least  degree  to  create  any  liability  on  the  part  of 
any  other  municipality  for  the  indebtedness  of  that  town,  ex- 
cept the  towns  of  Mount  Pleasant  and  Caledonia.  Nothing 
had  previously  occurred  to  create  any  liability  on  the  part  of 
the  city  of  Racine  to  pay  any  proportion  of  the  debto  of  the 
old  town  of  Bacine,  which  issued  the  bonds  described  in  the 
bill  of  complaint. 

.  Until  the  passage  of  the  act  of  the  17th  of  March,  1871, 
the  rights  of  all  parties  remained  unchanged.  By  that  act 
a  portion  of  the  territory  formerly  belonging  to  the  old  town 
of  Bacine  was  set  off  from  the  town  of  Mount  Pleasant  and 
was  annexed  to  the  city  of  Racine.     Appended  to  that  act 
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and  a  part  of  it|  waa  tlia  prorision  tliat  the  ettf  to  wUeb  the 
deaeribed  territory  waa  aaiMzad  **  shall  aanuna  and  pay  ao 
niiioh  of  the  indebtadaeM  of  the  town  of  Baema  aa  the  knda 
deeeribed  in  the  flxat  aeetion  of  the  aet  may  be  or  beootne 
legally  ehaigeable  with  and  liable  to  pay.**  PriTato  Lawa 
Wis.  (1871)  728. 

Enough  appaara  in  that  proriakm  of  diieet  legislation  to 
show  that  the  oity  of  Racine  was  thereby  made  liable  for  the 
debts  of  t^  eztingiiished  town  of  Raeine  in  the  proportioti 
therein  desoribed  i  siid  the  eiear.)|aferenoe  from  the  proTision 
is  that  the  town  of  Monnt  Pleaaanti  prior  to  the  passage  of 
that  aet,  was  liable  for  the  debts  of  that  old  mnnicipality  in 
proportion  to  the  whole  extent  of  the  territory  annexed  to  her 
by  the  prior  aet  which  extingnished  the  old  mnnidpal  corporar. 
tion.  None,  it  is  presamed,  will  deny  the  liability  of  the  city 
of  Racine  for  those  debts  in  the  proportion  desoribed  in  the 
.aet  creating  the  liability,  and  hence  it  is  that  the  corporato 
aothorities  of  the  city  aoqnieaeed  in  the  Seeree  of  the  Qreotl 
Court  withoot  appeaL 

Parties  who  do  not  af^ieal  from  the  final  deciee  of  the  CIr- 
coit  Oonrt  cannot  be  heard  in  oppositioii  to  the  same  when  the 
case  is  regularly  brought  here  by  other  proper  psirtiea.  They 
may  be  heard  in  support  of  the  decree  and  in  opposition  to 
CTery  assignment  of  error,  but  they  cannot  be  heard  to  show 
that  the  decree  bdiow  was  erroneous.  Tk$  Supkm  Margtm^ 
M  U.  8.  699. 

Concede  that,  and  it  foDows  that  the  only  question  open  in 
the  case  for  examination  is  whether  the  other  two  respondent 
municipal  corporations  are  liable  to  any  extent  for  the  debts 
of  the .  extingnished  municipality,  portions  of  whose  territory 
were  transfeired  by  the  legislatore  into  their  respectiTe  juris- 
dictions.  We  say,  liable  to  any  extent,  because  the  question 
of  amount  was  submitted  to  the  master,  and  the  record  shows 
that  neither  of  the  appellants  excepted  to  the  master's  report. 
Oardcn  T.  Xemt,  2  Sum.  148 ;  MeMdten  t.  Perm,  18  How. 
607.  Nor  do  either  of  the  assignmento  of  error  allege  that  the 
master  committed  any  error  in  that  regard.  Btvdtett  r.  Brodkettf 
8  id.  691. 

Viewed  in  that  light,  as  ^e  case  should  be,  it  is  clear  that 
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if  the  appellantB  are  liable  at  all  they  are  liable  for  the  reepeo- 
tive  amoantB  specified  in  the  decree.  Harding  t.  Handgy  11 
Wheat.  108 ;  Story  t.  LMmg^Um,  18  Pet  869. 

Where  one  town  is  by  a  legislatiTe  act  nieiged  in  two  others, 
it  would  doubtless  be  competent  for  the  legislature  to  rege- 
late the  rights,  duties,  and  obligations  of  the  two  towns  whose 
limito  are  tjbus  enlarged ;  but  if  that  is  not  done,  that  it  must 
follow  that  the  two  towns  succeed  to  all  the  public  property 
and  immunities  of  the  extinguished  municipality.  Morgan  t. 
BeMty  City  and  Town,  7  Wall.  618,  617. 

It  is  not  the  case  where  the  lepslature  creates  a  new  town 
out  of  a  part  of  the  territory  of  an  (dd  one,  without  making 
provision  for  the  payment  of  the  debts  antecedently  contracted, 
as  in  that  case  it  is  settled  law  that-  the  old  corporation  retains 
all  the  public  property  not  included  within  the  limits  of  the 
new  municipality,  and  is  liable  for  all  the  debts  contracted  by 
her  before  the  act  of  separation  was  passed.  Ttmm  of  Depert 
and  OikerM  y.  Town  of  BeUevue  and  OtAsrt,  81  Wis.  120, 125. 

Instead  of  that,  it  is  the  case  where  the  charter  of  one  corpo- 
ration is  vacated  and  rendered  null,  the  whole  of  its  territory 
being  annexed  to  two  others.  In  such  a  case,  if  no  legislative 
arrangements  are  made,  the  effect  of  the  annulment  and  an- 
nexation  will  be  that  the  two  enlarged  corporations  will  be 
entitied  to  all  the  public  property  and  immunities  of  the  one 
that  ceases  to  exist,  and  that  they  will  become  liable  for  all  the 
l^al  debts  contracted  by  her  prior  to  the  time  when  the  an- 
nexation is  carried  into  operation. 

Speaking  to  the  same  point,  the  Supreme  Court  of  Missouri 
held  that  where  one  corporation  goes  entirely  out  of  existence 
by  being  annexed  to  or  merged  in  another,  if  no  arrangements 
are  made  respecting  the  property  and  liabilities  of  the  corpora- 
tior  that  ceases  to  exist,  the  subsisting  corporation  will  be 
entitled  to  all  the  pn#perty  and  be  answerable  for  all  thn 
liabilities.     Tymp9on  v.  Abbott,  61  Mo.  176, 177. 

Grant  that,  and  it  follows  that  when  the  corp-^ration  first 
named  ceases  to  exist  there  is  then  no  power  left  to  control  in 
its  behalf  any  of  its  funds,  or  to  pay  off  any  of  its  indebtedness; 
Its  property  passes  into  the  hands  of  its  successor,  and  when 
the  benefits  are  taken  the  burdens  are  assumed,  the  rule  being 
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that  tbe  saeoeaaor  who  takes  the  benefits  must  take  the  same 
eum  anere^  and  that  the  saooessor  town  is  thereby  estopped  to 
deny  that  she  is  liable  to  respond  for  the  attendant  burdens. 
Swam  r.  Seammu^  9  Wall.  264,  274;  Pidcard  r.  Sear$^  6  Ad. 
&  EIL  474. 

Powers  of  a  de£tned  charaoter  are  nsnally  granted  to  a  mu- 
nicipal corporation,  bat  that  does  not  prevent  the  legislatore 
from  exercising  unlimited  control  oyer  their  charters.  It  still 
has  authority  to  amend  their  charters,  enlarge  or  diminish  their 
powers,  extend  or  limit  their  boundaries,  consolidate  two  or 
more  into  one,  oyerrule  their  legislatiye  action  wheneyer  it  is 
deemed  unwise,  impolitic,  or  unjust,  and  eyen  abolish  them 
altogether,  in  the  legislatiye  discretion,  and  substitute  in  their 
phoe  those  which  are  different.  Gooley,  Const  Lim.  (4th  ed.) 
282. 

Municipal  corporations,  says  Mr.  Justice  Field,  so  far  as  they 
are  inrested  with  subordinate  legislative  powers  for  local  pur- 
poses, are  mere  instrumentalities  of  the  State  for  the  conTenient 
administration  of  their  affairs;  but  when  authorized  to  take 
stock  in  a  jnulroad  company,  and  issue  their  obligations  in 
payment  of  the  stock,  they  are  to  that  extent  to  be  deemed 
private  corporations,  and  their  obligations  are  secured  by  all 
the  guaranties  which  protect  the  engagements  of  private  indi- 
viduals.   Braughtan  v.  PemafiolOi  98  U.  S.  266,  269. 

Modifications  of  their  boundaries  may  be  made,  or  their 
names  may  be  changed,  or  one  may  be  merged  in  another,  or 
it  may  be  divided  and  the  moities  of  their  territory  .may  be 
annexed  to  others ;  but^in  all  these  cases,  if  the  extinguished 
municipality  owes  outstanding  debts,  it  will  be  presumed  in 
every  such  case  that  the  legislature  intended  that  the  liabilities 
as  well  as  the  rights  of  property  of  the  corporation  which 
thereby  ceases  to  exist  shall  accompany  the  territory  and 
property  into  the  jurisdiction  to  which  the  territory  is  annexed. 
Oolehe»ter  v.  Seaber,  8  Burr.  1866. 

Neither  argument  nor  authority  is  necessary  to  prove  that  a 
State  legialatuie  cannot  pass  a  valid  law  impuring  the  obliga- 
tions of  a  contract,  as  that  general  proposition  is  universally 
admitted.    Contracts  under  the  Constitution  are  as  sacred  as 

the  Constitution  that  protects  them  from  infraction,  and  yet 
▼OL.S.  84 
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the  def  enoe  in  this  OMe«  if  smtained,  will  establish  the  propo- 
sitioD  that  the  effeofe  of  State  legislation  may  be  snoh  as  to 
deprire  a  party  of  aU  means  of  sustaining  an  aetioQ  of  any 
kind  for  thdr  enforoement.  CsmSi  doubtless,  may  arise  when 
the  party  cannot  oollect  what  is  due  nnder  the  oontnct;  but 
he  ought  always  to  be  able  by  some  proper  action  to  reduce 
his  contract  to  judgment. 

Sappoae  it  be  admitted  that  the  act  of  the  State  I^gidatnre 
annulling  the  charter  of  the  municipality  indebted  to  the  com* 
pbdnant,  without  making  any  provision  for  the  payment  of  out- 
standing indebtedness,  was  unconstitutional  and  void,  still  it 
must  be  admitted  that  the  very  act  which  annulled  that  charter 
annexed  all  the  territory  and  property  of  the  municipality  to 
the  two  appellant  towns,  and  that  th^  acquired  with  that  the 
same  power  of  taxation  over  the  residents  and  their  estates 
that  they  preyiously  possessed  over  the  estates  of  the  inhabi- 
tents  resident  within  their  limits  before  their  boundaries  were 
enlarged. 

Extinguished  municipal  corporations  neither  own  property, 
nor  have  they  any  power  to  levy  taxes  to  pay  debts.  What- 
ever power  the  extinguished  municipality  had  to  levy  taxes 
when  the  act  passed  annulling  her  charter  terminated, .  and 
from  the  moment  the  annexation  of  her  territory  was  made  to 
the  appellant  towns,  the  power  to  tax  the  property  transferred, 
and  the  inhabitants  residing  on  it,  became  vested  in  the  proper 
authorities  of  the  towns  to  which  the  territory  and  jurisdiction 
were  by  that  act  transferred ;  from  which  it  follows  that  for  all 
practical  purposes  the  complainant  was  left  without  judi<nal 
remedy  to  enforce  the  collection  of  the  bonds  or  to  recover 
judgment  for  the  amounts  they  represent. 

When  the  appellant  towns  accepted  the  annexati<m,  ih«r 
authorities  knew,  or  ought  to  have  known,  that  the  extinguiBhed 
municipality  owed  debts,  and  that  the  act  efiEecting  the  an- 
nexation made  no  provision  for  their  paym^it.  They  had  no 
right  to  assume  that  the  annulment  of  tiie  charter  of  the  old 
town  would  have  the  effect  to  discfaaige  its  indebtedness,  or  to 
impair  the  obligation  of  the  contract  held  by  its  creditors  to 
'enforce  the  same  against  those  holding  the  territory  and  juris- 
diction by  the  authority  from  the  legislature  and  the  public 
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prop«rt]r  and  tlie  poww  of  taxation  prerionsly  held  and 
joyed  by  the  extiogniahed  munidpalifcy. 

Exprefli  profiaion^waa  made  by  the  aet  annnlling  the  charter 
of  the  debtor  manidpality  for  annexing  its  territory  to  the 
appellant  towns ;  and,  when  the  annexation  became  complete, 
the.  power  of  taxation  preyionsly  Tested  in  the  inhabitants  of 
the  annexed  territory  as  a  separate  mnnidpality  ceased  to  ex* 
ist,  whether  to  pay  debts  or  for  any  other  purpose,  —  the  rea* 
son  being  that  tiie  power,  so  far  as  respected  its  fatore  exercise, 
was  transferred  witii  the  territory  and  the  jorisdiotion  over  its 
inhabitants  to  the  appeUant  towns,  as  enlarged  by  the  annexed 
territory ;  from  which  it  follows,  unless  it  be  held  that  the 
extinguishment  of  the  debtor  municipality  diaoharged  its  debts 
without  payment,  which  the  Constitution  forbids,  that  the 
appellant  towns  assumed  each  a  proportionate  share  of  the  out- 
standing obligations  of  the  debtor  town  when  they  acquired 
the  territory,  public  property,  and  municipal  jurisdiction  over 
erery  thing  belonging  to  the  extinguished  municipality. 

Corporations  of  a  municipal  character,  such  as  towns,  are 
usually  organiasd  in  this  country  by  special  acts  or  pursuant  to 
some  gen^orid  State  law ;  and  it  is  clear  that  their  powers  and 
duties  diiler  in  some  important  particulars  from  the  towns 
which  existed  in  the  parent  country  before  the  Berolution, 
where  they  were  created  by  qwcial  charters  from  the  crown^ 
and  acquired  many  of  their  privileges  by  prescription,  without 
any  aid  from  Parliament.  Corporate  franchises  of  the  kind 
granted  during  that  period  partook  much  more  largely  of  the 
nature  of  priTate  corporations  than  do  the  municipalities  cre- 
ated in  this  country,  and  known  as  towns,  cities  and  counties. 
Power  exists  here  in  the  legislature,  not  only  to  fix  the  bounda- 
ries of  such  a  munidpality  when  incorporated,  but  to  enlarge 
or  diminish  the  same  subsequentiy,  without  the  consent  of  the 
residents,  by  annexation  or  set-off,  unless  restrained  by  the 
Constitution,  even  against  the  remonstrance  of  every  property 
holder  and  voter  within  the  limits  of  the  original  municipality. 

Property  set  off  or  annexed  may  be  benefited  or  burdened  by 
the  change,  and  the  liability  of  the  residents  to  taxation  may 
be  increased  or  diminished;  but  the  question,  in  every  case,  is 
entirely  within  the  control  of  the  legislature,  and,  if  no  pro- 
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Tision  18  made,  every  one  must  sabmit  io  the  will  of  the  Stale, 
as  expressed  throngli  the  legislative  department.  InconTe- 
nienoe  will  be  suffered  by  SMoe,  while  others  will  be  greatly 
benefited  in  that  regard  by  the  ehange.  Nor  is  it  any  objeo- 
tion  to  the  exercise  of  the  power  that  the  property  annexed  or 
set  off  will  be  snbjeoted  to  increased  taxation,  or  that  the  town 
from  which  it  is  taken  or  to  which  it  is  annexed  will  be  bene- 
fited or  prejudiced,  nnless  the  Constitntion  prohibits  the  change, 
since  it  is  a  matter,  in  the  absence  of  constitational  restric- 
tion, which  belongs  wholly  to  the  legislature  to  determine. 
Courts  everywhere  in  tUs  country  hold  that,  in  the  division 
of  towns,  the  legislature  may  apportion  the  burdens  between 
the  two,  and  may  determine  the  proportion  to  be  borne  by 
each.  8%a  v.  Tke  Village  of  Coming,  16  N.  T..297;  Majfor  v. 
St4ae^  $x  rd.  qfthe  Board  of  Polioe  qf  BuUimare^  IS  Md.  876; 
Oi^  of  Otney  v.  Harveg^  60  111.  468 ;  Borough  qf  LunmoriM 
4pPm2,  62  Pa.  St.  874. 

Public  property  and  the  subordinate  rights  of  a  municipal 
corporation  are  within  the  control  of  the  legislature ;  and  it  is 
held  to  be  settled  law  that,  where  two  separate  towns  are  cre- 
ated out  of  one,  each,  in  the  absence  of  any  stetutory  regula* 
tion,  is  entitled  to  hold  in  severalty  the  public  property  of  the 
old  corporation  which  falls  within  its  limits.  JStorih  Hemp^ 
$ted  V.  ffempBtod,  2  Wend.  <N.  T.)  109 ;  The  Hartford  Bridge 
Company  v.  Ea$t  Eartford,  16  Conn.  149,  171. 

Elztensive  powers  in  that  regard  are  doubtless  possessed  by 
the  legislature;  but  the  Constitution  provides  that  no  State 
shall  pass  any  *^law  impairing  the  obligation  of  contracts,*' 
from  which  it  follows  that  the  legislature,  in  the  exercise  of  any 
such  power,  cannot  pass  any  valid  law  impairing  the  right  of 
existing  creditQrs  of  the  old  municipality.  1  Dillon,  Municipal 
Corp.  (2d  ed.)f  sect.  41 ;  Van  Hoffman  v.  City  of  Qniney,  4  Wall. 
586,  664 ;  Lee  County  v.  Bogere,  7  id.  181, 184 ;  BtuU  v.  Ciiy 
of  Museatine,  8  id.  675,  688;  Furman  v.  Nichol,  id.  44,  62. 

Where  a  municipal  corporation  has  the  power  to  contract  a 
debt,  it  has,  says  Dixon,  C.  J.,  by  necessary  implication,  au- 
thority to  resort  to  the  usual  mode  of  raising  money  to  pay  it, 
which  undoubtedly  is  tezation.  State,  ex  rel.  Haehrouck,  v.  The 
City  qf  MUtvankee,  25  Wis.  122, 138. 
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Whttnerer  the  charter  of  a  oity,  at  the  'time  of  the  ioBiie  of 
bonda,  made  it  the  duty  of  the  oitjr  anih^tiea  to  levy  and  oolr 
leet  the  amoimt»  when  reduced  to  judgment,  like  other  city 
chavgea,  the  aame  court  held  th»t  a  subsequent  act  of  the  legis- 
lature prohibiting  the  city  from  levying  such  a  tax  would  be 
repugnant  to  the  Constitution*  8(miUr  t.  The  CUy  <ff  Maduorn^ 
16  id.  80. 

State  control  over  the  division  of  the  territory  of  the  State 
into  cities,  towns,  and  districts,  unless  restricted  by  some  con- 
stitutional limitation,  \m  supreme,  but  the  same  court  admits 
that  it  cannot  be  exercised  to  annul  another  regulation  of  the 
Constitution.  Chandler  v.  Boeton,  112  Mass.  200 ;  6  Cush. 
(Mass.)  680. 

Cities  or  towns,  whenever  they  engage  in  transactions  not 
public  in  their  nature,  act  under  the  same  pecuniisry  responsi- 
bility  as  individuals,  and  are  as  much  bound  by  their  engage- 
ments as  are  private  persons,  nor  is  it  in  the  power  of  the 
legislalure  to  authorize  them  to  violate  tileir  contracts.  The 
Weetem  Saving  Fund  Soeietjf  v.  The  XJUjf  qf  Philadelphia,  81 
Pa.  St.  176, 185. 

Text-writers  concede  almost  unlimited  power  to  the  State 
legislatures  in  respect  to  the  division  of  towns  and  the  alteni- 
tion  of  their  boundaries,  but  they  all  agree  that  in  the  exercise 
of  these  powers  they  cannot  defeat  the  rights  of  creditors  nor 
impair  the  obligation  of  a  valid  contract.  1  Dillon,  Municipal 
Corp.,  sect.  128 ;  Blanchard  v.  BieeeU,  11  Ohio  St  96 ;  Laneing 
V.  Cimntff  Treaeurer,  1  DVL  622,  628. 

Concessions  of  power  to  municipal  corporations  are  of  high 
importance ;  but  they  are  not  contracts,  and  consequently  are 
subject  to  legislative  control  without  limitation,  unless  the  leg- 
islature oversteps  the  limits  of  the  Constitation.  Laytan  v. 
New  Orleane,  12  La.  Ann.  616. 

Bonds  having  been  issued  and  used  by  a  city  for  purchasing 
land  for  a  park,  which  was  pledged  for- the  payment  of  the 
bonds,  held,  that  a  subsequent  act  of  the  legislature  authoriz- 
ing a  sale  of  a  portion  of  the  park,,  free  of  all  liens  existing  by 
virtue  of  the  original  act,  was  in  violation  of  the  Federal  Con- 
stitution, as  impairing  the  obligation  of  contracts.  Brooklyn 
Park  Com.\.  Armetrong,  45  N.  Y.  284,  247. 
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LttWB  passed  byaState  impairing  the  obligati<m  of  a  omtraet 
aid  void,  aod  if  a  State  oannot  pass  such  a  law,  it  follows  tbat 
no  agency  can  do  so  which  acts  under  the  State  with  delegated 
anthority*  Cooley,  Const  Lim.  (4th  ed.)  241 ;  AngeU  &  Ames 
on  Corp.  (9th  ed.),  sects.  882,  888. 

Municipal  debts  cannot  be  paid  by  an  act  of  the  legidatnre 
annulling  the  charter  of  the  nwnidpality,  and,  if  not,  then  Ae 
creditors  of  such  a  political  dirision  must  haTe  some  remedy 
aftw  the  annulment  takes  place.  Without  officers,  or  the 
power  of  decting  such  agents,  a  municipal  corporation,  if  it 
can  be  so  called,  would  be  an  entity  very  difficult  to  be  sub- 
jected to  judicial  process  or  to  legal  responsibility ;  but  when 
the  entity  itself  is  extinguished,  and  the  inhabitants  with  its 
territory  and  other  property  are  transferred  to  other  muniei- 
(lalities,  the  suggestion  that  creditors  may  pursue  thdbr  remedy 
against  the  original  contracting  party  is  littie  less  than  ■% 
mockery.  Public  property,  with  the  inhabitants  and  their 
estates,  and  the  power  of  taxation,  having  been  transferred  by 
the  authority  of  the  legislature  to  the  appellants,  the  principles 
of  equity  and  good  conscience  require  that  inasmuch  as  tiiey 
are,  and  haye  been  for  nearly  twenty  years,  in  the  enjoyment 
of  the  benefits  resulting  from  the  annexation,  they  shall  in 
due  proportions  also  bear  the  burdens.  New  (Meam  t.  dori, 
86  U.  S.  644,  664. 

Equitable  rules  of  decision  are  suffidentiy  comprehensive  in 
their  reach  to  do  justice  between  parties  litigant,  and  to  over- 
come every  difficulty  which  can  be  suggested  in  this  case. 
States  are  divided  and  subdivided  into  such  municipalities, 
called  counties,  dties,  towns,  and  school  districts,  and  the 
legislature  of  every  State  is  required  every  year  to  pass  laws 
modifying  their  charters  and  enlarging  or  diminishing  their 
boundaries..  Nor  are  the  questions  presented  in  this  case  eith«;r 
new  in  pri|iciple  or  difficult  of  application.  New  forms  are 
given  to  such  charters  in  every  day*s  experience,  when  the 
limits  of  an  old  corporation  are  changed  by  annexation  of  new 
territory,  or  portions  of  the  territory  of  the  old  municipality 
are  set  oS.  and  annexed  to  another  town.  Both  corporations 
in  such  a  case  continue,  though  it  may  be  that  the  charters 
are  much  changed,  and  that  the  inhabitants  of  the  territory 
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aoDCKad  cr  Ml  off  ftdl  under  differant  cAMn  and  newindTeiy 
diTene  ngnktioas.  £ fdhvAA  t.  (%  rf  Amie,  7  Bian  142, 
149. 

PMoniaiy  Imrdens  maj  be  inerMsed  or  diminUied  bj  tiie 
ehftnge. ;  bat,  in  the  absence  of  exproae  prcnririons  vegakting 
the  enbjeet,  it  will  be  pTeemned  in  eTery  case  wbere  botb  mn- 
nicipalitiee.eie  continued,  that  the  oatrtanding  liabUities  of  the 
same  leinain  unaffected  by  each  legislation*  Unlike  that  in 
this  csae,  the  charter  of  the  old  town  was  vacated  and  annulled, 
from  which  it  follows  that  'the  same  prindplas  of  justice 
require  that  the  appellant  towns,  to  which  the  territory,  prop- 
erty, and  inhabitants  of  the  annulled  monicipality  were  an- 
nexed, shoold  become  liable  for  its  oatstanding  indebtedness. 

Bin.  JusTiOB  Miller,  with  whom  concnrred  !Mb.  Juitiob 
FiKLD  and  Mb.  ixnmxm  Bradlby,  dissenting. 

I  am  of  <qnnion  that  it  reqnires  legislation  to  make  a  legal 
obligation  against  the  new  town,  and  make  the  apportionment 
of  the  debt ;  and  I  dissent  on  that  ground  from  the  judgment 
and  opinion  of  the  court  in  this  case. 


Hon.— Jtfbinf  Phswf  t.  CWnti^  on  spposl  tnm,  tfis  Gtaeslt  Ceort  of  the 
Unitod  BtotM  for  Uis  BMtem  DIttrlot  of  WiMODdn,  wit  srgsed  el  Uis  aamt 
time  and  bj  tiie  Mine  oonniel  at  was  the  piseeding  eaae. 

Mb.  JuiTiCB  CunoBDyia  ddiTsring  tbe  npfadon  of  the  oovrt,  renaikstr  tfast 
it  emfaimoed  labetantial^  the  eamelaeti  at  that  eate,  and  mutt  be  dedded  in  the 
tame  wajr. 


i 
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Ukitbd  States  v.  -^Mubsat. 

L  Owing  to  the  ptftlal  tzhftuflion  of  the  ofiinopilatloii,  A.,  a  oioric  In  Uio  Tueao* 
my  Department^  was  gimnted  leave  of  abeenoe  witboot  pay  for  five  nentbe 
from  FeK  1,  1874.  Hie  peif onned  no  aenice  thereafter,  ffii  name  #ae 
oontfaraed  on  the  rolie  to  allow  hit  transfer  to  tome  other  bnrean,  ahonld  an 
opportoni^  offer.  He  was,  Jwie  80,  faiformed  hi  writing  bj  the  Seeretaiy 
of  the  lyeasuy  thai  hie  serrioes  had  tennlnated  Jaanaiy  8L  £r«M,  <hae 
he  has  no  claim  against  the  United  States  after  the  last«ientioned  date. " 

S.  The  Johit  resolution  approved  Jime  28, 1874  (18  Stot,  part  8,  p.  888),  proTidhig 
for  two  months'  paj  to  derks  and  employ^  of  the  ezecntlTe  departments 
at  Wasiiington,  applied  to  snoh  only  as  shoold  he  disohaiged  al  the  dose  of 
tiie  iboal  year  by  reason  of  the  ledootlone  made  aaoessaiy  by  tfie  legisla- 
tion of  that  session  of  Congress. 


AppbaIi  from  the  Court  of 

The  facts  are  stated  in  the  opinion  of  the  court. 

The  Solidtor-Generdl  for  the  United  States. 
Mr.  John  N.  Oliver^  contra. 


Mb.  Chdet  Justiob  Waitb  delivered  the  opinion  of  the 
Conrt. 

'  On  t)ie  8d  of  May,  1878,  Murray,  the  claimant,  was  appointed 
to  a  clerkship  of  class  1  in  the  Treasury  Department,  for  a 
probationary  term  of  three  months.  At  the  end  of  that 
period,  the  board  of  examiners  having  reported  favorably  on 
his  fitness  for  a  clerkship  of  .that  class,  he  was,  on  the  5th  of 
November,  reappointed,  and  assigned  to  duty  in  the  office  of 
the  Commissioner  of  Internal  Revenue  from  the  8d  of  that 
month.  / 

Owing  to  the  abolition  by  law  of  the  offices  of  assessor  and 
assistant  assessor  of  internal  revenue,  in  May,  1878,  a  large 
additional  amount  of  labor  was  thrown  on  tiie  office  of  the 
commissioner,  to  meet  which  more  clerical  force  became  neces- 
sary, and  was  employed  during  the  summer,  fall,  and*  winter 
following.  '  This  unusual  demand  upon  the  appropriation  for 
clerical  service  in  that  office  for  the  year  ending  June  80, 
1874,  caused  an  only  partial  exhaustion  of  that  appropriation, 
and  created  a  necessity  to  dispense  with  the  services  of  a 
number  of  the  clerks  employed  in  that  office  from  different 
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dates  in  JnxkUBXj  and  Febmary,  1874»  till  the  close  of  the  ili^ 
eal  year.  In  ooneeqaenoe  of  that  neoesdty,  leare  of  absence 
without  pay  was  giTcn  some  of  the  deiks  until  the  end  of  the 
year.  Murray* was  indoded  among  the  resti  and  his  leare 
dated  oa  the  1st  of  February.  Leare  of  absence  was  granted 
instead  of  an  absdate  dismissal  from  office,  as  a  faror  to  the 
clerks,  and  to  gire  them  an  opportunity  of  gettikig  a  transfer  to 
some  other  bureau,  if  opportunity  ofiEered.  The  order  of  leare 
was  aooompaBied  by  a  notice  that,  if  a  transfer  should  not  be 
effected,  dismissal  would  occur  at  the  end  of  the  year. 

On  the  2Sd  of  June,  1874,  Congress  passed  the  following 
joint  resolution :  «- 

**That  the  Secretary  of  the  Tressory  be,  and  he  is  hereby, 
authorised  to  pay,  when  discharged,  two  months'  pay  to  such  clerhs 
and  employes  of  the  execntiTe  departments  in  Washington,  D.  C^ 
as  shall  be  discharged  at  the  dose  of  the  present  fiscal  year  without 
fadt  on  thehr  part,  but  by  reason  of  the  reductions  made  necessary 
by  the  legislation  of  the  present  session  of  Ck>iigress :  JPropUhd, 
that  the  amount  paid  under  this  resolution  shall  be  deducted  from 
the  salary  of  any  person  receiring  the  same  who  sbdl  be  reajK- 
pointed  within  six  months  from  the  date  of  such  dischaqps." 

Murray  performed  no  serrice  after  the  date  of  his  furlough, 
and  at  the  end  of  the  fiscd  year  was  dismissed,  with  a  note 
from  the  Secretary  of  the  Treasury  as  follows:  — 

^  Sir, — The  necessity  for  your  services  fai  the  ofBce  of  the  Com- 
missioner of  Intemd  Rerenue  no  longer  existing,  they  terminated 
Jan.  81, 1874,  on  iHiioh  date  you  ceased  to  serre.* 

This  suit  was  brought  to  recover  pay  for  the  time  indnded 
in  the  furlough,  and  also  for  the  two  months  allowed  by  the 
joint  resolution  of  Congress.  The  Court  of  Claims  being 
divided  in  opinion,  gave  a  pro  forma  judgment  for  the  fuU 
amount  of  the  daim,  and  from  that  judgment  the  United  States 
appealed. 

To  our  minds  it  is  clear  the  judgment  bdow  was  wrong. 
While  under  the  regulations  of  the  department  an  employ^  is 
not  entitled  to  a  leave  of  absence  with  pay  for  more  than  thirty 
days  in  any  one  year,  there  is  nothing  to  prevent  the  Secretary 
from  putting  him  on  furlough  without  pay  at  any  time,  if  the 
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esigeiicieB  of  tbe  lorvioe  require  it.  He  mmj  be  flimniiewt 
abeolately,  and  it  is  diflbmlt  to  see  whji  if  this  cen  be  doiie» 
he  may  not  be  fnrlooghed  widioat  pay,  whioh  is  in  eieet  a 
partial  diiawissal  If  he  desires  to  be  friM  from  sU  obligations 
to  serta  in  the  fatnre,  he  may  resign ;  bat  if  he  permits  his 
name  to  eontmae  on  the  rolls,  it  most  be  on  each  tenns  as  are 
imposed  by  the  department.  In  this  case,  an  extraordinary 
demand  for  olerical  serrice  oaosed  an  early  partial  ezhaostion 
of  the  appropriation  for  the  year,  and  it  became  neoessaiy  to 
.dispense  with  a  part  of  the  force,  so  as  to  redace  the  expenses 
of  the  olfice.  Absolute  dismissala  were  not  made,  bat,  as  a 
favor  to  the  derks,  their  names  were  kept  <m  the  rolls  wlthont 
pay.  Murray  remonstrated  sgainst  what  was  done,  but  seems 
to  have  preferred  the  furlough  to  an  absolute  discharge.  Under 
these  circumstaaces,  lumng  rendered  no  sertice,  he  cannot 
claim  compensation. 

Neither  do  we  think  the  case  comes  within  the  provision  of 
the  joint  reeolution  of  Congress.  That  resoluti<m  contem* 
plated  the  extra  pay  only  when  discharges  occurred  in  conse- 
quence of  a  redaction  of  clerical  force  made  necessary  by  the 
legiBlation  of  that  session  of  Congress.  It  nowhere  appears 
that  Murray  was  discharged  on  any  such  account  On  the 
contrary,  tlM  fsir  inference  from  the  findings  below  is  that  he 
was  sppointed  originally  on  account  of  the  neoessaiy  temporary 
increase  of  force  brought  about  by  the  abolition  of  the  ofKces 
of  assessor  and  assistant  assessor,  under  a  law  of  the  previous 
session,  and  that  he  was  disuarged  because  the  additional 
labor  was  no  longer  required.  He  was  kept  on  furlough  in 
order  that  he  might,  if  possible,  effect  a  transfer  to  some  other 
branch  of  the  service.  This  clearly  implies  that  the  special 
work  to  which  he  had  been  assigned  was  finished.  At  any 
rate,  it  does  not  appear  affirmatively  or  by  any  fair  implication 
that  his  discharge  was  made  necessary  on  account  of  any  legis- 
lation which  was  had  at  the  session  of  Congress  at  which  the 
resolution  was  adopted. 

The  judgment  of  the  Court  of  Claims  is  reversed,  and  the 
cause  remanded  with  instructions  to  dismiss  the  petition. 

iSbordsTidL 
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Fmovlb  v.  Wb^tou 

L  TlM  piOTkloa  In  Met  ai9  of  the  Btftoed  StfttntM  of  tfit  United  Staler  iluil 
Btftte  ^F^**ffn  en  the  ■heiee  of  -unr  Bfttioiiftl  **inlrffw  iieocilitloii  ehell  aei 
be  et  e  greater  rate  than  le  ■imeeil  en  other  motmj^A  oapltal  hi  tfie  hands 
of  liiATidiial  dtiaene  of  tfie  State,  hae  reference  to  flie  entire  proceee  of 
aieeeementy  and  hMladee  the  talnatlon  of  tfie  eharee  ae  well  ae  tfie  lale  eC 
peroentane  oiargcd  theraen*  • 

t.  Tbeetatnteof  a  StaH,  theiefaffe,  whidi  eetohMehee  a  mode  of  piimmmi  hy 
which  eiich  eharee  ere  Talned  higher  in  proportion  to  their  real  Talne  than 
other  nonejed  oapita!,  ie  In  oonfiol  with  that  eeetion,  altliooi^  no  greater 
percentage  ie  latied  en  eoeh  Talnatkn  than  en  that  of  other  monejed 
capltaL. 

Sb  The  italntei  of  New  York  whioh  permit  a  par^  to  dednet  hie  JnH  d^bte 
the  Taloatlon  of  all  liie  pereonal  propertj,  except  eo  mnoh  thcieof  ae 
ebu  of  toch  eharee,  tax  them  at  a  greater  fale  than  othur  moneyed  oapital» 
and  are,  therefore,  Toid  ae  to  them. 

Erbob  to  the  Court  of  Appeals  ol.  ths  Stste  of  Now 
York. 
The  facta  are  stated  in  the  opnum  of  the  ooort. 

iff.  G$org0  F.  JBdmmdt  and  Mr.  HaUh$w  Mak  for  the 
plaintifl  in  error. 
Mir.  JZ.  W.  Pttkham^  wntra. 

Mb.  Justiob  Millbb  deliyered  the  opini<m  of  the  oonrt 
The  law  of  the  State  of  New  York  for  taxation  in  the  oounty 

of  Albany,  enacted  in  the  year  1860,  contained  the  foUowing 

section :  — 

^  Sbot.  9.  If  any  person  shall,  at  any  time  before  the  assessors 
shall  baye  completed  their  assessments*  make  affidsTit  that  the 
Talae  of  his  real  estate  does  not  exceed  a  certain  soniy  to  be  q>ed* 
fied  in  such  sAdavit,or  that  the  value  of  the  pereonal  estate  owned 
by  him,  after  deducting  bis  Just  debts,  and  his  property  inyested  in 
the  stock  of  any  corporation  or  association  liable  to  be  taxed  there* 
for,  does  not  exceed  a  certain  sum,  to  be  specifled  in  the  afltdayit,  it 
shall  be  the  duty  of  the  board  of  assessors  to  Tslue  such  real  or  per* 
sonal  estate,  or  both,  as  the  case  may  be,  at  the  sum  specLAed  fai  such 
afidayit,.  and  no  more.** 


i 
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In  the  jeftr  1866,  the  legiaktare  of  that  State  enacted. on 
this  subject  another  law,  the  first  section  of  which  reads  as 
follows :  — 

^  SnoT.  1.  No  tsx  shall  heresfter  be  sssessed  upon  the  capital  of 
any  bank  or  banking  sssociation  organiied  under  the  authority  of 
this  State  or  of  the  United  States ;  but  the  stockholders  in  such 
banks  and  banking  sssodations  shall  be  assessed  and  tsxed  on  the 
value  of  their  shares  of  stock  therein :  said  shares  shall  be  included 
in  the  valuation  of  the  personal  property  of  such  stockholder  in  the 
assessment  of  taxes  at  the  place,  town,  or  ward  where  such  bank  or 
banking  sssociation  is  located,  and  not  elBCwhere,  whether  the  said 
stockholder  reside  in  said  place,  town,  or  ward  or  not,  but  not  at  a 
greater  rate  than  is  assessed  upon  other  moneyed  capital  in  the 
hands  of  individuals  in  this  Stale.  And,  in  making  such  assess- 
ment,  there  shall  also  be  dedncUd  firom  the  value  of  such  shares 
such  sum  as  is  in  the  same  proportion  to  such  value  as  is  the  as- 
sessed value  of  the  real  estate  of  the  bank  or  banking  association, 
and  in  which  any  portion  of  their  capitsl  is  invested,  in  which  said 
shsres  are  held,  to  the  whole  amount  of  the  capital  stock  of  said 
bank  or  banking  association.  And  provided  ^arther^  that  nothing 
herein  contained  shall  be  held  or  construed  to  exempt  from  taxa- 
tion the  real  estate  held  or  owned  by  any  such  bank  'or  banking 
association ;  but  the  same  shall  be  subject  to  State,  county,  munici* 
pal,  and  other  taxation  to  the  same  extent  and  rate  and  in  the  same 
manner  as  other  real  estate  is  taxed.** 

William  J.  Weaver,  Edward  Brennan,  and  Robert  H.  Wdr, 
the  defendants  in  error,  constituting  the  board  of  assessors  of  the 
city  of  Albany  for  the  year  1875,  assessed  against  Chauncey 
P.  Williams,  the  relator,  the  sum  of  988,250,  for  taxation  on 
account  of  shares  owned  by  him  in  the  National  Albany  BSx- 
change  Bank,  organised  under  the  general  banking  act  of  Con- 
gress. He  appeared  before  this  board  in  due  time,  and  demanded 
the  reduction  of  this  sum  to  the  amount  of  one  dollar,  and 
accompanied  the  demand  with  this 


**CrrT  jLifD  CouiTTT  ov  Albany,  M..* 

^  I,  Chauncey  P.  Williams,  being  duly  sworn,  do  depose  and  say 
that  the  value  of  personal  estate  owned  by  me,  including  my  bank 
stock,  after  deducting  my  just  debts  and  my  pro|ierty  invested  in  the 
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■toflk  of  ocnrporatioiM  or  UBOoiatioiis  liable  to  be  taxed  therefor,  and 
my  iiiTeatmenta  in  tbe  obligationa  of  the  United  States,  does  not 
ezeeed  the  ram  of  one  dollar. 

"«  a  P.  WlLUAU. 

<*  Subscribed  and  sworn  before  me,  this  twenty-eighth  day  of  Sep- 
tember, 1876. 

*"  Jamxs  Mabxb,  Nakuy  PulUcP 

The  defendants  refosed  to  make  this  dednction ;  and,  nnder 
the  j^rocedare  in  the  courts  of  New  York,  which  allows  of  an 
amicable  suit  on  an  agreed  statement  of  facts,  the  case  finally 
came  to  the  Court  of  Appeals  of  that  State.  The  judgment 
there  being  in  favor  of  defendants,  the  People  of  the  State  of 
New  York,  on  the  relation  of  Williams,  bring  the  record  to  this 
court  by  writ  of  error.  Three  questions  were  raised  and  de- 
cided in  the  Supreme  Court,  and  its  judgment  was  afiBrmed  in 
the  Court  of  Appeals.    They  are  thus  stated  in  the  record :  — 

^  The  case  coming  on  for  argument  on  the  submission  thereof, 
after  hearing  Mr.  Hale,  of  counsel  for  relator,  and  Mr.  Peck- 
ham,  df  counsel  for  defendants,  the  court  decides :  — 

**  1st,  That  it  was  not  the  duty  of  the  defendants,  as  asses- 
sors of  the  dty  of  Albany,  to  comply  with  the  demand  made 
by  said  relator,  and  reduce  his  assessments  to  the  sum  of 
one  dollar,  and  answer  the  first  question  submitted  in  the 
negative. ' 

'« 2d,  That,  under  the  law  of  the  State  of  New  York,  re- 
ferred to  in  the  second  question,  and  passed  April  23, 1866,  the 
defendants,  as  such  assessors,  were  jVistified  in  refusing  to  re- 
duce the  relator's  assessment  on  his  shares  of  bank  stock  men- 
.tioned  in  said  submission  to  the  sum  of  one  dollar,  and  an- 
swers tbe  second  question  in  the  affirmatiye. 

^  8d,  That  the  said  law  of  the  State  of  New  York,  passed 
April  28, 1866,  is  not  in  violation  of  any  law  of  the  United 
States  relating  to  the  amount  of  taxes  on  shares  of  national 
bimking  associations,  and  answers  the  third  question  submitted 
in  the  negative. 

^  Judgment  is  therefore  ordered  for  the  defendants  against 
the  relator,  with  costs." 

Of  the  second  of  these  propositions  this  court  has  no  juris- 
diotion,  but  must  accept  the  decision  of  the  highest  court  of  the 
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State,  that  the  act  of  1866  took  the  money  iiiTeeted  in  bank 
shares  out  of  the  general  provision  of  the  law  of  1860,  which 
allowed  a  dednotion  of  the  debts  owing  by  the  shaxeholder  from 
the  value  of  the  personal  property  as  a  Imsis  for  laying  the  tax. 
In  that  respeoti  we  are  bound  by  the  deoiskm  of  the  Conrt  of 
Appeals  as  the  true  constnu^ion  of  the  State  statute.  The 
first  proposition  is  bat  the  necessary  result  of  the  case,  if  the 
other  two  are  decided  in  favor  of  defendants  by  that  court 
We  have  thus  left  for  our  consideration  the  third  proposi- 
tioUf  which,  being  decided  against  a  right  asserted  by  plaintiff 
under  the  act  of  Congress  establishing  the  national  banking 
system,  presents  a  question  reviewable  by  this  court  We  pro- 
ceed to  consider  it. 

The  Court  of  Appeals  delivered  no  formal  opnion  in  the 
present  case;  but,  in  the  entry  of  their  judgment,  which  is 
part  of  the  record,  they  say,  **This  judgment  is  upon  the 
authority  of  the  former  decision  of  this  court,  rendered  in  the 
case  of  1%$  People  r.  Dolan  and  Othere,  86  N.  T.  69.'' 

The  opinion  in  that  case  is  before  us.  It  decides  directly  the 
question  now  presented,  and,  if  sound,  justifies  the  judgment  of 
the  court  in  this  case.  We  have  given  it  the  careful  considera- 
tion which  the  high  character  of  the  court  demands  at  our 
hands.  The  question  arises  on  the  provision  of  the  national 
bank  law  concerning  taxation  of  the  shares  of  the  banks,  which 
is  thus  expressed  in  sect.  6219  of  the  Revised  Statutes,  in  force 
at  the  time  of  this  assessment :  — 

"NotbiDg  herein  shall  prevent  all  the  shares  in  any  association 
koiXk  being  included  in  the  valuation  of  personal  property  of  the 
owner  or  holder  of  such  shares,  in  niiossing  taxes  imposed  by  an* 
thority  of  tho  State  within  wbioh  the  association  is  located,  .  •  • 
subject  only  to  the  two  restrictions,  that  the  taxation  shall  not  be  at 
a  greater  rate  than  is  assessed  upon  other  money  capital  in  the  hands 
of  individual  citisens  of  such  State,  and  that  Uie  shares  of  any  na- 
tional banking  association  owned  by  non-residents  of  any  State 
shall  be  taxed  in  the  city  or  town  where  the  bank  is  located,  and 
not  elsewhere." 

It  cannot  be  disputed,  —  it  is  not  disputed  here,  —  nor  is  it 
denied  in  the  opinion  of  the  State  court,  that  the  effect  of  the 
State  law  is  to  permit  a  citizen  of  New  York,  who  has  money 
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capital  inTwted  otli«r»iie  lliaii  in  banks,  to  dadoet  tram  that 
capital  the  ram  of  all  his  debti,  leaTing  the  remainder  alone 
rabjeet  to  taTatJOBi  wldla  he  whoae  monej  is  inteeted  in  ahacea 
of  bank  aloeka  ean  make  no  raeh  dednotion.  Nor,  inaamneh 
aa  nearfy  all  the  banks  in  that  State  and  in  all  others  are  na* 
tional  banln,  can  it  be  denied  that  the  owner  of  snch  shaiea 
who  owea  debts  is  rabjeeted  to  a  heaTier  tax  on  aeooont  of  Aose 
shares  than  the  owner  of  moneyed  cq^tal  otherwise  inyested, 
who  also  is  in  debt,  beoanse  the  latter  can  diminish  the  amonnt 
of  his  tax  by  the  amount  of  his  indebtedness,  while  the  former 
cannot  That  this  works  a  discrimination  against  the  national 
bank  shares  as  sobjecta  of  taxation,  nn&Torable  to  the  owners 
of  such  shares,  is  also  free  bom  donbt.  The  qoestion  we  are 
called  to  decide  is,  whether  Congress,  in  passing  the  act  whidi 
inbjeeted  these  shares  to  taacation  by  the  State,  intended,  by 
the  Tcry  clause  which  was  designed  to  preyent  discrimination 
between  national  bank  shacee  and  other  moneyed  capital,  to 
authorize  such  a  resalk 

That  the  prorision  which  we  haTO  cited  was  necessary  to 
anthorise  the  States  to  impose  any  tax  whaterer  on  these  bank 
shares,  is  abondantiy  eatabHshed  by  the  caaea  of  MeOulUdk 
Y.  The  StaU  nf  MaryUmdy  4  Wheat  816 ;  (Mam  r.  Bmk  qf 
tiU  UmUed  Aotet,  9  id.  788;  Wutan  t.  The  Oitff  Chunea  ^ 
CharUtim,  2  Pet  449. 

As  Congress  was  conferring  a  power  on  the  States  wfaicii 
they  wonld  not  otherwise  haTC  had,  to  tax  these  shares,  it 
undertook  to  impose  a  restriction  on  the  exerdse  of  that 
power,  manif estiy  designed  to  prerent  taxation  which  should 
discriminate  against  this  dass  of  property  as  compared  with 
other  moneyed  capital.  In  permitting  the  States  to  tax  these 
shares,  it  was  foreseen — the  cases  we  haye  cited  from  our 
former  decisionB  showed  too  clearly — that  the  State  authori- 
ties might  be  disposed  to  tax  the  capital  inyested  in  these 
banks  oppresriyely. 

This  might  haye  been  preyented  by  fixing  a  precise  limit  in 
amount  But  Congress,  with  due  regard  to  the  dignity  of  the 
States,  and  with  a  desire  to  interfere  only  so  far  as  was  neces- 
sary to  protect  the  banks  from  any  thing  beyond  their  equal 
shwe  of  the  public  burdens,  said,  you  may  tax  the  real  estate 
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of  the  banks  w  other  real  estate  is  taxed,  and  yoa  may  tax  the 
shares  of  the  bank  as  the  personal  property  of  Hbe  owner  to 
the  same  extent  yon  tax  other  moneyed  capital  inTested  in 
your  State.  It  was  conoeived  that  by  this  qnalifioation  ci  the 
power  of  taxation  equality  would  be  secured  and  injustice 
prcTented. 

That  such  was  the  intent  of  Congrees  can  admit  of  no  doubt. 
Have  they  given  expression  to  that  intent  so  that  courts  can 
see  and  enforce  it,  or  have  they  expressed  themselyes  so  un- 
fortunately that  the  States  may,  by  a  narrow  interpretation  of 
the  act  of  Congress  and  by  skilfully  framed  statutes  of  their 
own,  exercise  the  power  thus  granted  so  as  not  only  to  reap 
its  full  benefit,  but  at  the  same  time  cause  the  burden  of  sup- 
porting the  State  government  to  fall  with  unequal  weight  on 
the  subject  of  taxation  thus  Surrendered  to  it  by  the  national 
government? 

The  argument  by  which  this  view  is  supported  ia  founded  on 
the  assumption  that  while  Congress  limited  the  State  authori- 
ties in  reference  to  the  ratio  or  percentage  levied  on  the  value 
of  these  shares,  which  could  not  be  greater  than  on  other 
moneyed  capital  invested  in  the  State,  it  left  the  matter  of  the 
relative  valuation  of  the  shares  and  of  other  moneyed  capital 
wholly  to  the  control  of  State  regulation.  The  State  can, 
therefore,  adopt  any  arbitrary  or  conventional  system  of  valua- 
tion as  a  basis  of  taxation,  however  unequally  or  unjustiy  it 
may  operate  and  however  it  may  discriminate  against  bank 
shares,  provided  the  percentage  of  the  tax  levied  in  this  valua- 
tion is  the  same  in  all  cases.  If,  for  instance,  the  tax  is  two 
per  cent  on  all  personal  property,  the  argument  is,  that  the 
act  of  Congress  is  not  violated  if  the  valuation  on  the  money 
of  the  citizen  invested  in  State  bonds  is,  by  statute,  one-half 
its  real  value,  and  that  on  bank  shares  is  its  full  value,  or,  as 
in  the  statute  of  the  State  now  under  consideration,  the  tax- 
payer is  allowed  an  exemption  from  taxation  in  whole  or  in 
part,  as  regards  his  State  bonds,  while  none  is  allowed  in  refer- 
ence to  bank  shares. 

**  Taxation  shall  not  be  at  a  greater  rate  than  is  assessed 
upon  other  moneyed  capital  in  the  hands  of  individuals.** 
Seizing  upon  the  word  ^^  rate  "  in  this  sentence  as  if  disconnected 
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from  the  word  ^  aaeenmenV*  and  oonstmiiig  it  to  mean  peroent- 
age  an  any  valuation  that  might  be  made,  the  Court  of  Appeals 
arrive  at  the  conclurion  that,  sinoe  that  percentage  is  the  same 
in  all  cases,  the  act  of  Congress  is  not  infringed.  If  this  phil- 
ological criticism  were  perfectly  just,  we  still  think  the  mani- 
fest purpose  of  Congress  in  passing  this  law  shonld  prevaiL 
We  have  already  shown  what  that  was*  But  the  criticism  is 
not  sound.  The  section  to  be  construed  begins  by  declaring 
that  these  shares  may  be  ^  included  in  the  valuation  of  the 
personal  property  of  the  owner,  in  assessing  taxes  imposed  by 
authority  of  the  State  within  which  the  association  is  located.'* 
This  valtuxtian,  then,  is  part  of  the  aM$e$9ment  of  taxes.  It  is  a 
necessary  part  of  every  assessment  of  taxes  which  is  governed 
by  a  ratio  or  percentage.  There  can  be  no  rate  or  percentage 
without  a  valuation.  This  taxation,  says  the  act,  shall  not  be 
at  a  greater  rate  than  is  assessed  on  other  moneyed  capital. 
What  is  it  that  shall  not  be  greater  ?  The  answer  is,  taxation. 
In  what  respect  shall  it  be  not  greater  than  the  rate  atuaed 
upon  other  capital?  We  see  that  Congress  had  in  its  mind 
an  oststsment,  a  rate  of  assessment,  and  a  valuation  ;  and,  taking 
all  these  together,  the  taxation  on  these  shares  was  not  to  be 
greater  than  on  other  moneyed  capital. 

*^  When  taxes  have  been  properly,  decided  upon,  an  assess 
ment  may  become  an  indispensable  proceeding  in  the  estahr 
lishment  of  any  individual  charge,  against  either  person  or 
property.  This  is  always  requisite  when  the  taxes  are  to  be 
levied  in  proportion  to  an  estimate  either  of  values,  of  benefits, 
or  the  results  of  business.*'  ^  An  assessment,  strictly  speak- 
ing, is  an  official  estimate  of  the  sums  which  are  to  constitute 
the  basis  of  an  apportionment  of  a  tax  between  the  individual 
subjects  of  taxation  within  the  district.  As  the  word  is  more 
commonly  employed,  an  assessment  consists  in  the  two  processes 
liiting  the  persons,  property,  &c.,  to  be  taxed,  and  of  estimat- 
ing the  sums  which  are  to  be  the  guide  in  an  apportionmtot 
of  the  tax  between  them.  .  •  .  Taxation  by  valuation  cannot  be 
apportioned  without  it.*'  Cooley,  Taxation,  258,  269 ;  Bur- 
roughs, Taxation,  p.  198,  sect.  94.  So,  also.  Judge  Bouvier 
defines  assessment  to  be  determining  the  value  of  a  man's 
property  or  occupation  for  the  purpose  of  levying  a  tax. 
VOLS.  86 
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JDetermininff  the  $hare  qf  a  tax  to  he  paid  hy  eoA  individual. 
Leyying  a  tax.  1  Boovier,  164.  These  definitions  show  that 
in  the  bat  use  of  the  hmgoage  employed  by  Congress  we  are 
justified  in  looking  to  the  rule  of  yaloation  adopted  by  the  State 
in  assesnng  taxes  on  these  shares,  as  well  as  to  the  uniformity 
of  per^raitage  to  ascertain  whether  the  congressional  restriction 
has^l^en  violated. 

|t  is  said,  howerer,  that  the  judgment  of  the  State  court  is 
supported  by  the  decision  of  this  court  in  People  t.  The  Commie' 
eionere^  4  Wall.  244.  The  specific  question  now  before  us  was 
not  involyed  in  that  case.  The  only  matter  before  the  court 
was  whether  the  holder  of  the  bank  shares  was  entitled  to  de- 
duct from  their  value  a  due  proportion  of  the  sum  which  the 
bank  had  invested  in  government  bonds.  This  was  decided  in 
the  negative,  and  it  is  all  that  was  decided,  or  could  be  decided. 
The  sentence  in  Mr.  Justice  Nelson's  opinion,  on  which  the 
argument  is  founded,  reads  thus :  **  The  answer  is,  that,  upon 
a  true  construction  of  this  clause  of  the  act,  the  meaning  and 
intent  of  the  law  makers  were  that  the  rate  of  taxation  of  the 
shares  should  be  the  same,  or  not  greater,  than  upon  the  mon* 
eyed  capital  of  the  individual  citizen  which  is  subject  or  liable 
to  taxation.  That  is,  no  greater  proportion  or  percentage  of 
tax  in  the  valuation  of  the  shares  should  be  levied  than  upon 
other  moneyed  taxable  capital  in  the  hands  of  the  citizens." 

If  we  give  to  the  phrase  *^  rate  of  taxation  *'  in  this  sentence 
no  more  than  its  proper  force,  and  if  we  observe  that  the 
learned  judge  speaks  of  the  proportion  or  percentage  in  the 
valuation,  not  on  it,  as  it  is  misquoted,  we  have  the  idea  which 
we  have  already  supposed  to  be  the  true  one  in  the  minds  of 
the  law  makers.  However  this  may  be,  we  feel  quite  sure  that 
the  question  of  limiting  the  effect  of  the  act  of  Congress  to  a 
discrimination  in  the  percentage  levied  as  a  tax,  without  re- 
gard to  equality  in  the  valuation  on  which  that  tax  was  levied, 
was  not  before  the  court,  and  was  not  intended  to  be  decided. 
And  in  our  view  8u«h  a  proposition  is  untenable. 

We  are,  therefore,  of  opinion  that  the  stetute  of  New  York, 
as  construed  by  the  Court  of  Appeals,  in  refusing  to  plaintiff 
the  same  deduction  for  debts  due  by  him,  from  the  valuation 
of  liis  shares  of  national  bank  stock,  that  it  allows  to  those 
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wh6  bttre  monejad  capital  otlierwiM  inTMtad,  it  in  ccmBiofe* 
witii  the  Mt  of  Gopgryi  and  the  judgment  of  thet  court  wiQ 
be  leTeraed  and  the  eaae  lenwmded  lor  farther  prbeeedingi  ia 
confonidty  to  this  opinioii. 


WiLLUXB  9.  WSATXB. 

n«  deeUon  of  iStm  Court  of  AppMk  of  iStm  Stfttt  of  How  ToA,  iSbtA,  io  tiio  at- 
•eneo  of  fimiid  or  intontloiuU  wmef,  tho  mmib&n  of  tho  booid  of  ■■■!>■■  rut 
for  tho  ol^  of  Alboay  oio  not  poroonally  Uablo  In  dunofii  to  a  por^  for 
•Of  error  fliej  oommit  in  ofloklly  Miiooing  Ui  abacoi  of  nottonri  bonk  otook, 
does  net  proeent  ft  Tiideml  qneetlon,  end  eeanot  be  roTltwed 


Bbbob  to  the  Conrt  of  Appeab  of  the  State  of  New  Toik. 
The  faoti  are  atated  in  the  Ofnnion  of  the  eo«rt. 

J6-.  &§orff€  F.  l!dmund$  and  Mr.  Matthew  Sale  for  the  plain- 
tiS  in  error* 
ISr.  R.  W.  PeMam^  eontra. 

Mb.  JxrenoB  MniTiint  dettTered  the  opinion  of  the  ooart. 

This  ioit,  though  between  WilUama,  the  relator  in  the  pre» 
ceding  case,  and  the  aame  defendanta  as  there,  and  coming 
before  us,  bj  writ  of  error  to  the  same  coorti  is  of  a  Tory  differ- 
ent character.  The  plaintiff  seeks  to  hold  the  defendants  indi- 
Tidoally  liable  for  the  sum  which  he  was  compelled  to  pay  as 
taxes  on  shares  of  national  bank  stock,  by  reason  of  the  wrong* 
fal  assessment  for  the  year  1874,  made  by  them  in  their  official 
character  as  the  board  of  assessors  for  the  city  of  Albany. 

The  errors  in  assessments  complained  of  are  numerous  and 
of  a  yaried  character,  most  of  them  having  mUtion  to  an  im- 
proper discrimination  to  the  prejudice  of  the  rights  of  the  plain- 
'tiff  and  his  assignors,  as  holders  of  such  shares. 

The  Court  of  Appeals,  in  its  opinion,  conceding  the  assess- 
ment to  be  in  many  respects  erroneous  and  to  the  prejudice  of 
plaintiff  holds  that,  in  the  absence  of  fraud  or  intentional 
wrong,  the  defendants  wAre  not  personally  liable  in  damages 
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lor  any  error  in  the  aasesBment.  Whether  that  court  decided 
that  question  con*eetly  or  not,  it  is  not  a  Federal  question,  but 
one  of  general  municipal  law,  to  be  governed  either  by  the 
common  law  or  the  statute  law  of  the  State*  In  either  case  it 
presents  no  question  on  which  this  court  is  authorized  to  re* 
Tiew  the  judgment  of  a  State  court. 

That  decision  is  also  conclnsiTe  of  the  whole  case.  If  the 
defendants,  in  assessing  property  for  taxation,  incur  no  personal 
liability  for  any  error  they  may  commit,  the  &ct  that  the  error 
consisted  in  a  misconstruction  of  an  act  of  Congress  can  make 
no  difference.  An  officer  whose  duty  personally,  as  tiie  Court 
of  Appeals  of  New  York  holds,  is  mainly  judicial,  is  no  more 
liable  for  a  mistaken  construction  of  an  act  of  Congress  than 
he  would  be  for  mistaking  the  common  law  or  a  State  statute. 

We  may  observe,  also,  that  the  Federal  right  mainly  relied 
on  here. as  having  been  violated,  namely,  the  right  to  have 
plaintiff's  indebtedness  deducted  from  the  valuation  of  his 
bank  shares,  was  not  raised,  because  he  did  not,  as  in  the 
previous  case,  make  the  necessary  affidavit  and  demand. 

On  the  whole,  there  is  no  error  which  this  court  can  review. 

Judgment  cffirmtd* 


Nbwtok  v.  Cohmibsiokebs. 

1.  B J  aa  act  of  the  legislature  of  Ohio,  passed  Feb.  16, 1846,  it  was  provided 
tfaat»  upon  the  falfllment  of  certain  tenns  and  conditions  by  the  propxieton 
or  citizens  of  the  town  of  Canileid,  in  Mahoning  County,  the  oonnty  seat 
should  be  "permanentlj  estaUished"  at  that  town.  Tliose  terms  and  con> 
ditions  liaring  been  complied  with,  the  county  seat  was  established  accord- 
ingly. On  April  9,  1874,  the  legislature  passed  an  act  proTiding  for  tne 
lemoTal  of  the  oooaty  seat  to  Youngstown.  Certain  dtisens  of  Canfleld 
thereupon  filed  their  bill  setting  forth  that  the  act  of  1846,  and  the  pro- 
ceedings thereunder,  constituted,  within  the  meaning  of  the  Constitntion,  an 
•ezecnted  contract  the  obligation  of  which  was  impaired  by  the  later  act, 
«nd  praying  for  a  perpetual  injunction  against  the  contemplated  remoraL 
Hdd,  1.  That  no  such  contract  existed.  2.  That  the  act  of  1846  was  a 
public  law  relating  to  a  public  subject  with  respect  to  which  the  legislature 
which  enacted  it  had  no  power  to  b^ud  a  subsequent  one.  8.  That  if  that 
act  and  tiie  proceedings  under  it  constituted  a  contract,  It  was  satisfied  on 
the  part  of  the  Btote  by  esuUishing  the  county  seat  at  Canfleld,  with  the 
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iBtiBttlMlfthtlMlAnaMiBtbCBii     4.  TlMtttlMNWMIIOttlpvUtlOBdMtte 

001111I7  Mti  •bouldnMBAiii  then  in  ptrpetoi^.  6.  Thai  the  pnetiieal  intar- 
prBtetion  of  the  phfiM  *  penii— litjy  6ttaUlihed»''  whkh  hM  IbMB  In  long 
mad  htqpmt  hm  hi  the  ttatutea  of  Ohio  with  VMpecito  lOBfuoty  leati  «ita^ 
liihad  otherwttt  than  ■  tempanaUij,  ia»  though  bj  no  mcaai  oondiiiiTe, 
entitiod  to  fowildwriUmi 
S.  In  the  inteipratatloD  of  ttatslet  liko  that  of  1840  Im^n),  the  mk  it  that» 
at  againtt  the  States  nothing  it  to  be  taiun  at  oonoeded  hnt  wliat  it  given 
in  ezprett  and  explicit  tennt^  or  b/.  an  impiieation  eqvaUj  dear. 

Ebbob  to  the  Supreme  Court  of  the  State  of  Ohio. 

The  cOntroyeray  relates  to  the  removal  of  a  coontj  seat  in 
Ohio  from  one.  town  to  another. 

The  case,  briefly  stated,  is  this :  On  Feb.  16,  1846,  the 
General  Assembly  of  that  State  passed  **  An  Act  to  create  the 
oouiity  of  Mahoning.**  The  first  section  creates  the  county  and 
defines  its  boundaries,  including  among  other  towns  Caa^ald 
and  Youngstown,  and  dedares  that  it  ^  shall  be  known  by  the 
name  of  Mahoning,  with  the  county  seat  at  CanfiekL** 

The  fifth  and  eighth  sections  are  as  follows :  — 

**  SxcT.  5.  That  the  Court  of  Common  Pleas  and  Supreme  Court 
of  said  county  shall  be  hojden  at  some  oonyenient  house  in  the  town 
of  Canfield  until  suitable  county  buildings  shall  be  erected.'* 

^  Sect.  8.  That  before  the  seat  of  justice  shall  be  considered  per- 
manently established  at  Canfield,  the  proprieiors  or  dticens  thereof 
shall  give  bond  with  good  and  sufficient  security,  payable  to  the 
commissioners  of  said  county,  hereafter  to  be  elected,  fi>r  .the  sum 
of  $5,000,  to  be  applied  in  erecting  public  buildings  for  said  county, 
and  that  the  citizens  of  Canfield  shall  also  donate  a  suitable  lot  of 
ground  on  which  to  erect  public  buildings." 

To  secure  the  permanent  establishment  of  the  county  seat 
at  Canfield,  numerous  citizens  of  that  town,  —  some  of  whom 
are  plaintifb  in  this  suit,  —  in  compliance  with  the  provisions 
of  said  sect.  8,  duly  executed  their  bond  for  $5,000,  which  was 
accepted  by  the  county  commissioners.  A  suitable  lot  of  ground 
on  which  to  erect  the  county  buildings  was  also,  by  their  pro- 
curement, conyeyed  to  the  county. 

Thereupon  said  citizens  erected  on  the  lot  a  commodious 
oonrt-house  suitable  for  the  transaction  of  the  public  busi- 
ness of  the  county,  at  a  cost  of  more  than  910,000,  which,  on 
June  29,  1848,  the  commissioners  accepted  in  behalf  of  the 
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ooonty,  in  loll  aatisfaetion  of  the  bondf  and  as  a  foil  oompli- 
anoe  with  said  sect.  8  ;  and  thenoeforwazd  the  oonrt-honse  was 
oaed  as  a  seat  of  jostioe,  and  Oanfield  oontinned  to  be  the 
county  seat  of  the  county. 

April  9,  1874,  the  Qeneral  Assembly  of  the  State  of  Ohio 
passed  the  following  act :  — 

"  Ap  Act  to  provide  ibr  the  remoyal  of  the  seat  of  jnstioe  of  Ma- 
honing Oonnty  from  tl^e  town  of  Oanfteld  to  the  city  of 
Yonngttown  hi  said  county. 

<(  Sect.  1.  Be  it  enacted  by  the  GeuAral  Assembly  of  the  State  of 
Ohio,  that  from  and  after  taldng  effect  of  thii  section  of  this  act  as 
hereafter  provided,  the  seat  of  Justice  in  the  county  of  Mahoning 
shall  be  removed  from  the  town  of  Oanfield,  and  shall  be  fixed, 
until  otherwiae  provided  by  law,  at  the  city  of  Toungstown,  in  ssid 
county. 

""SsoT.  S.  That  the  foregoing  section  of  this  act  shall  take  eflbd 
and  be  in  force  when  and  ao  soon  ss  the  same  shall  be  adopted  by 
a  majority  of  all  the  electors  of  said  Mahoning  Ooua^,  voting  at 
the  next  general  elecdon  after  the  passage  thereof  and  when  suits 
ble  buildings  shall  have  been  erected,  as  hereinafter  provided. 

^  SxoT.  8.  That  the  electors  of  said  Mahoning  Oounty,  at  the 
next  general  election  after  the  passage  of  this  act,  shall  indorae 
or  otherwise  place  on  their  tickets  either  the  words  *  for  removal ' 
or  *  against  removal;'  and  if  a  majority  of  all  the  electors  of  aaid 
Mahoning  County,  voting  at  aaid  election,  shall  vote  for  removaL 
the  first  section  of  this  act  shall  thereafter  be  considered  and  holden 
to  be  adopted  by  such  majority :  Provided,  that  all  tickets  upon 
which  the  words  'for  removal'  shall  not  be  indorsed  or  otherwise 
placed  shall  be  taken  and  considered  as  votes  *  against  removal ' 
as  ftilly  ss  though  the  words  *  against  removal '  were  indorsed  or 
otherwise  placed  thereon. 

^  Sbot.  4.  That  judges  and  clerks  of  election  in  the  several  town* 
ships,  wards,  and  voting  precincts  in  said  county  at  the  said  general 
election  shall  cause  all  votes  that  may  be  so  given  for  or  against 
removal  to  be  correctly  counted,  in  domg  which,  all  tickets  upon 
which  the  words  Mbr  removal'  are  not  indorsed  or  otherwise 
placed  shall  be  counted  as  votes  *  against  removsl,'  and  ahall 
enter  and  certify  in  their  respective  poll-books  of  said  general 
elecUon  the  number  of  votes  so  counted  for  ss  well  ss  against 
such  removal,  which  poll-books  shall  be  returned  and  opened  as 
required  by  the  act  regulating  said  general  election  and  Uie  open- 
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ing  of  the  retnnis  thereof;  and  the  oiBoen  opening  the  nme  dien, 
at  the  lune  time  they  make^  eertiiy,  and  sign  the  abttraeta  re* 
qnired  l^^  law,  abo  niake»  eertify,  and  sign  a  sepamte  abstraei  of 
all  Totei  so  retamed  for  or  against  removal,  showing  the  nnmber 
so  given  in  each  township,  end  the  footings  or  aggregate  nnmber 
given  in  all  the  townships,  whioh  abstract  shall  be  forthwith  de- 
posited in  the  clerk's  offlce  of  said  coonty,  and  be  by  him  forthwith 
recorded  in  the  jonmal  of  the  Oonrt  of  Common  Pleas  of  said 
coontj,  which  record,  or  a  duly  certified  copy  thereof  shall  be 
tsken  and  receiyed  as  evidence  for  all  pnrposes  as  the  resolt  of 
said  election. 

^  SscT.  5.  That  in  case  a  mifjority  of  the  doctors  of  said  county 
of  Mahoning  shall  vote  *  for  removal,'  aa  heretofore  provided,  Hkb 
seat  of  justice  and  county  seat  shall  be  deemed  and  taken  to  be 
removed  from  Oanfleld  in  said  eouniy  to  the  city  of  Toungstown 
in  said  county,  and  to  be  located  at  said  iAij  of  Toungrtown :  jRr» 
9idedy  Aofosoar,  that  nothing  in  the  act  shall  be  so  constmed  aa  to 
authorise  the  removal  of  said  seat  of  justice  to  the  city  of  Youngs* 
town,  until  the  dtLeens  of  the  dty  and  township  of  Toungstown^ 
and  of  snfloient  siae  and  suitably  located  to  accommodate  the 
court-house,  jail,  and  necessary  offices  for  said  county,  and  shaB 
have  erected  thereon,  or  shall  have  caused  to  have  erected  thereon, 
and  completed  thereon,  suitable  buildings  for  court-house,  jail,  and 
all  offices  and  rooms  necessary  for  the  transaction  of  all  the  public 
business  of  ssid  county,  at  a  cost  for  said  buildmgs  of  not  less  than 
$100,000,  and  to  the  satisfaction  and  acceptance  of  the  commission- 
ers of  said  county,  and  all  sudi  buildings  shall  be  folly  complete^ 
within  two  years  from  the  date  of  the  election  at  which  this  aoi 
diall  be  ratted,  and  said  commissioner  shall  not,  nor  diall  any 
other  authority  of  said  county,  levy  any  tax  on  the  taxable  prop- 
erty of  said  county  for  said  land  or  bidlding :  Pranidedf  that  the 
dtiaens  of  Toungstown  may,  within  sdd  two  years,  build  sdd 
public  buildingi^  and  tender  the  same  to  sdd  county  oommia- 
doners. 

^  Sbot.  6.  It  shall  be  the  duty  of  the  dieriffor  coroner,  as  the  case 
may  be,  to  cause  prodamation  to  be  made  to  the  qualified  doctors 
of  sdd  county  of  the  time  of  hdding  sdd  election,  in  the  same  man* 
ner  as  by  law  he  ii  required  to  do  in  other  dectionsi  notifying  sdd 
electors  to  vote  as  aforesdd  on  the  question  by  whioh  this  act  is 
submitted  to  them. 

^  SxoT.  7.  The  sections  of  this  act  subsequent  to. the  first  section 
shall  take  effect  and  be  in  force  fix>m  and  after  their  passage.** 
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At  the  next  general  election  a  majority  of  Totes  caat  in  the 
conntj  was  in  favor  of  the  removal. 

Thereupon  Newton,  and  a  number  of  other  citizens  of  the 
town  of  Canfield,  filed  their  petition  in  the  Court  of  Common 
Pleas  for  Mahoning  County  praying  for  an  injunction  restrain- 
ing the  board  of  county  commiBsioners  from  remoying  the 
couilty  seat  to  Yonngstown.  The  court  denied  the  injunction 
and  dismissed  the  petition.  That  decision  having  been  affirmed 
by  the  Supreme  Court  of  the  State,  the  petitioners  brought  the 
case  here. 

Mr.  Jamt%  A.  Qarfidd  for  the  plainti£Es  in  error. 

The  question  for  the  determination  of  the  court  in  this  case 
Ib  whether  the  act  of  the  General  Assembly  of  Ohio  of  Feb.  16, 
1846,  worked  a  contract  for  the  permanent  location  .of  tiie 
county  seat  at  Canfield.  Ohio  I^ft  Immtom^  and  TruH  Oo. 
y.  Debolt^  16  How.  416.  The  rule  that  legislative  grants  and 
contracts  are  to  be  construed  most  favorably  to  the  State  does 
not  tolerate  the  defeating  of  the  grant  or  contract  by  any  hyper- 
critical construction.  The  Binghamptan  Bridgt^  8  Wall.  61. 
Laws  which  amount  to  a  proposition  on  the  part  of  the  State 
become,  when  accepted  by  individuals,  binding  contracts. 
Cooley,  Const.  Liin.  284 ;  Woodruff  v.  Trapnall,  10  How.  190 ; 
StaU  Bank  of  Ohio  v.  Knoop,  16  id.  369 ;  Furman  v.  Niehol^ 
8  WaU.  44 ;  Nho  Jeney  v.  Yardy  95  U.  S.  104. 

The  strength  of  the  case  of  the  plaintiffs  in  error  lies  in  the 
fact  that  it  is  an  Bzception  to  the  general  policy  of  the  State  in 
relation  to  the  location  of  county  seats,  — a  privilege,  franchise, 
or  property  secured  to  them  by  a  positive  stipulation  for  a 
specified  consideration  paid  to  and  appropriated  by  the  State 
for  the  public  benefit.  Such,  then,  being  the  nature  of  the 
contract,  —  there  being  in  1846  no  limitation  on  the  power 
of  the  legislature  to.  make  it  except  what  is  claimed  to  be  im- 
plied as  necessary  to  the  preservation  of  the  government,  —  it 
cannot  be  excluded  from  the  protection  afforded  by  the  Consti- 
tution of  the  United  States  to  other  contracts  made  by  a  State 
with  its  citizen  .  DartmotUh  College  v.  Woodward^  4  Wheat. 
618 ;  Farrington  v.  Tenneeeee^  95  U.  S.  679 ;  New  Jereey  v. 
Yard^  eupra. 

That  the  eighth  section  of  the  act,  when  complied  with  by 
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the  citiim*  of  CSanfidd,  oonstitQted  a  eontraet  between  ihem 
and  the  State  for  the  permanent  location  or  eatabluhment  ol 
the  county  leat  at  that  placet  is  beyond  contvoyersy.  The 
contract  ariBCS  ont  of  the  yery  words  of  the  enactment,  and 
the  indncement  held  ont  to  the  citizena  was  to  make  the  loca> 
tion  permanent,  upon  the  perfonnanoe  by  them  of  the  specified 
conditions.    New  Jenejf  y.  Tord,  iupreu 

Pennanen<7  both  in  the  consideration  and  in  the  location 
of  the  county  seat  was  contemplated  and  stipulated  for  by  the 
parties.  CkMmi99ioner$  qf  Lueoi  OowUif  y.  Mant^  6  Ohio  St. 
496. 

The  power  of  the  legislature  to  make  the  contract'on  behalf 
of  the  State  cannot  be  denied.  Ohio  lAft  iMuraiMS  oful 
2Vtts<  Co.  y.  BtboUt^  mpra ;  SlafugUer-^Hou^o  Caie$,  16  Wall. 
86;  Mathenjf  y.  Golden^  6  Ohio  St  861;  JSiaU  Bank  qf  Ohio 
y.  Knoop^  wpra. 

The  case  of  Eaxt  Hartford  y.Sartford  Bridge  Oompaing  (10 
How.  611),  relied  on  by  the  defendants  in  error,  has  no  applicir 
tion  here.  There  the  question  turned  on  the  public  character 
of  the  parties  to  the  grant. 

Mr*  Thomae  W.'Sandereon  for  the  defendants  in  error. 

I.  If  the  act  of  February,  1846,  under  which  the  plaintiiBi 
assert  their  right,  did  in  terms  amount  to  or  express  a  contract 
or  a  grant,  as  they  claim,  then  to  that  extent  it  was  unconsti- 
tutional and  yoid  under  the  Constitution  of  the  State  of  Ohio 
in  force  at  the  time  of  its  enactment.  Constitution  o^  Ohio 
of  1802,  art  7,  sect  8. 

1.  The  Supreme  Court  of  Ohio  reoc^ize  the  right  to  remoye 
county  seats  as  one  conferred  by  the  Constitution  of  the  State. 
State  y.  Cfhoate,  11  Ohio,  612 ;  Comtnieeionere  qf  Putnam  County 
y.  Auditor^  ^0.,  1  Ohio  St.  824  }  OAio,  ex  ret  Bvane^  y.  Dudley^ 
id.  446. 

2.  The  legislature  of  Ohio  claimed  the  same  constitutional 
right  and  power,  and  continuously  exercised  it  from  the  organ- 
ization of  the  State  during  the  existence  of  the  Constitution  of 
1802.  9  Ohio  Local  Laws,  10;  8  Chase,  Stats.  2101 ;  22  Ohio 
Local  Laws,  44 ;  16  id.  98 ;  81  id.  199. 

8.  The  construction  of  the  Supreme  Court  and  of  the  Gen- 
eral Assembly  of  the  Sta^  as  to  the  existence  and  scope  <A 
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the  power  of  remoYing  aeato  of  justice,  will  not  be  xBTiewed 
here*  Penmjflvama  CoOegt  Oa$e$y  18  WalL  190;  Railroad 
Company  y.  Georgia^  98  U.  S.  869. 

4.  The  Oenend  Aasembly,  in  enacting  a  mere  local  law, 
could  not,  by  any  contract  or  grant  created  thereby  or  arising 
therefrom,  abrogate  or  repeal  the  constitotional  power  to  re- 
move seats  of  justice. 

5.  That  power,  existing  at  the  time  of  the  passage  of  the  act 
of  1846,  entered  into  and  became  a  part  of  any  contract  or 
grant  intended  to  arise  from  the  act;  and  all  parties  were 
bound  thereby.  Beer  Company  v.  Ma$9acku$0iU^  97  U.  S.  26 ; 
JPedk  T.  Weddell,  17  Ohio  St  276. 

6.  The  cases  decided  in  the  Supreme  Court  of  Ohio,  and  in 
this  court,  known  as  the  *^  Tax  Cases,"  do  not  conflict  with  the 
foregoing.  Matkeny  r.  Q-olden^  6  Ohio  St.  861 ;  Siate  Bank  qf 
Ohio  T.  Knoop,  16  How.  869 ;  Ghrden  t.  Tke  Appeal  Ta» 
Courts  8  id.  188 ;  Ohio  Life  Bieuranee  and  Tnut  Co.  y.  Deftott, 
16  id.  416 ;  New  Jereey  y.  Tard^  96  U.  S.  104 ;  FarringUm  y. 
Tenneeeee^  id.  679.  In  all  these  cases,  the  exemptions  or  par- 
tial exemptions  from  taxation  were,  by  statutes,  uniformly  held 
to  be  valid  and  authorized  by  the  State  Constitutions ;  whereas, 
in  the  case  at  bar,  it  is  claimed  that  whatever  characteristic  of 
immovability  was  attempted  to  be  impressed  upon  the  county 
seat  at  Canfield  was  unconstitntioual. 

7.  The  constitutional  power  of  removal  was  wholly  in- 
consistent with  that  of  rendering  a  county  seat  immovable. 
The  two  repugnant  powers  could  not  exist  in  the  same  consti- 
tution. 

n.  The  creation,  maintenance,  and  regulation  of  oonrts,  in* 
eluding  the  times  and  places  of  holding  them,  their  removal 
from  one  place  to  another,  to  answer  the  public  convenience 
or  necessities,  are  matters  connected  with  the  police  power 
of  the  State ;  and  she  cannot  divest  herself  of  the  right,  at 
any  time,  to  exercise  such  power. 

1.  What  is  the  extent  and  scope  of  the  police  power  of  the 
State?  Beer  Company  v.  MaeeaehueeUe^  eupra^  and  cases  there 
cited ;  FertUtMiny  Company  v.  ffyde  Park,  97  U.  S.  669. 

2.  .Courts,  and  the  power  to  establish  and  locate  them,  are 
necessary  adjuncts  to  an  unrestricted  exercise  of  thje  police 


OoL  1879.]  Niwioir  v.  Oomiobbioiiiu.  £66 

power  of  the  State,  and  the  power  to  create  and  maintain 
impliet  the  power  to  remore  thenu  The  Mme  may  be  Mid 
of  jails  and  other  prisons. 

8.  If  in  tiie  exercise  of  this  power  Talnable  rights  or  fran- 
chises which  hare*  been  conferred  by  yalid  enactment  are 
destroyed  or  divested,  no  compensation  can  be  claimed.  Sedg* 
wick,  Stat,  and  Const  Law,  688,  684;  2  Dillon,  Man.  Corp^ 
sects.  88,  466;  Boyd t.  Alabama,  94  U.  S.  646. 

in.  The  word  ^permanently,*'  as  nsed  in  the  eighth  sectaon 
of  the  act  of  Feb.  16, 1846,  had,  at  the  time  of  the  passage  of 
the  act,  a  well-defined  legislatiye  signification. 

1.  It  had  been  nsed  to  denote  the  manner  of  the  location  of 
more  than  thirty-fiye  county  seats  in  the  State  before  that 
time.    8  Chase,  Stats.  2100-2146. 

2.  Many  of  the  seats  of  jnstice  tiius  permimently  located,  by 
special  acts  of  the  General  Assembly,  were  snbseqnenily  re* 
mored  by  similar  special  enactments.  68  Ohio  Laws,  5%y  68 
id.  10;  6  Ohio  St.  490. 

IV.  Was  any  contract  or  grant  made  or  intended  by  the 
le^datore  of  1846,  by  the  terms  of  the  enactment  in  qnea- 
tkm? 

1.  The  mle  of  construction  to  be  adopted  in  order  to  con* 
stme  the  act  is  stated  in  OhairU%  Rher  Bridge  y.  Warrem 
Bridge,  11  Pet.  420 ;  Jeffere^m  Br^mdi  Bmkk  y.  SkMy,  1  Black, 
446 ;  Ohio  lAft  hmmmot  rndTr^t  Co.  y.  DMU,  16  How.  416; 
Tke  Binghamptm  Bridge,  8  Wall.  61 ;  FertOiMing  Campanffr. 
Eyde  Park,  97  U.  S.  669. 

2.  The  intent  of  the  General  Assembly  was  to  do,  by  the 
act  ot  Feb.  16, 1846,  the  same  thing  as  woold  haye  been  done 
onder  the  General  Statntes,  by  oommissioners.  1  Chase,  Stats. 
868 ;  2  id.  1080 ;  2  Swan  &  Critch.  Stats,  of  Ohio. 

y.  The  defendant  farther  claims  that  no  contract  or  grant 
was  created  by  the  act  of  1846,  for  the  reason  that  there  were 
no  persons,  party,  or  parties,  that  could  legally  accept  a  grant, 
or  become  a  party  or  parties  to  a  contract  of  the  kind  asserted. 
Jaek$<m,  ex  dem.  Cooper,  y.  Corg^  8  Johns.  886. 

YL  What  is  a  county?  C.  W.  j^  Z.  R.  B.  Co.  y.  CVmhsmw- 
eian^re,  fc,  1  Ohio  St.  77 ;  Commietumere  qf  SamtUon  CoulUg 
y.  iSghele,  7  id.  109;  MueUer  et  aL  y.  Commieeianare,  /«.» 
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10  id.  615;  BaaU  et  dL  ▼.  C(mm%M»Um^%,  #«.,  18  Ohio»  16; 
Changer  ▼.  P^M^  ^c^  26  Ark.  87 ;  McEim  y.  Oiam^ 
8  Blandf.  407 ;  St.  Lauii  v.  Atten,  18  Mo.  400 ;  Maryland  v. 
B.  f  0.  IL  IL  Oo^  8  How.  684 ;  Laramie  County  y.  Albany 
Oonntjf  et  al.,  92  U.  S.  807. 

YII.  The  contract  or  grant  claimed  by  pliuntiffs  fs  not  within 
the  protection  of  sect.  10  of  art.  1  of  the  ConstitatiQn  of  the 
United  States.  Dartmouth  College  Oa$e,  4  Wheat.  618 ;  jBa$t 
Sartford  v.  Hartford  Bridge  Co.,  10  How.  611 ;  Charle$  Biver 
Bridge  ▼.  Warren  Bridge,  11  Pet  647,  648;  BuOer  y.  Penn- 
eylvania,  10  How.  416 ;  Trwtee%,  ^e.  ▼.  Bider,  18  Conn.  87 ; 
The  Poople  ▼.  Roper,  86  N.  Y.  629;  BiUing$  ▼.  ffatt,  7  CaL  1 ; 
IHngman  v.  People^  61  111.  277 ;  Armetrong  ▼•  Oommioeienere^ 
^e.,  4  Blackf.  (Ind.)  208 ;  Alley  y.  Denean,  8  Tex.  297 ;  Adame 
T.  Logan,  11  111.  886 ;  HarrU  ▼.  Shaw,  18  id.  466 ;  Hambridc 
▼.  Houee,  17  Oa.  66 ;  Mueee  t.  Kearney,  81  Ark.  261 ;  PhOa^ 
delphia  v.  Fox,  64  Penn.  180 ;  Story,  Com.  Const,  secte.  1892, 
1898 ;  Cooley,  Const  Lim.  101,  208 ;  Ihetford  v.  Alamakee 
County,  4  Greene  (Iowa),  60 ;  Terrett  ▼.  Taylor-.  9  Cranch, 
61;  Attorney- Q-enerai  ▼.  Supervieore,  ^e.,  88  Mich.  289. 

Mb.  Justiob  Swaynb  delivered  the  opinion  of  the  court 

It  is  claimed  in  behalf  of  the  plaintiffiB  in  error  that  the  act 
of  the  16th  of  February,  1846,  and  what  was  done  under  it, 
c<m8tituted  an  executed  contract  which  is  binding  on  the 
State ;  and  that  the  act  of  April  9, 1874,  and  the  steps  taken 
pursuant  to  its  provisions,  impair  the  obligation  of  tiiat  con- 
tract, «nd  bring  the  case  within  the  contract  clause  bf  the 
Constitution  of  the  United  States.    Art.  1,  sect.  10. 

These  allegations  are  the  ground  of  our  jurisdiction.  They 
present  the  only  question  argued  before  us,  and  our  remaiks 
will  be  confined  to  that  subject 

The  case  may  be  properly  considered  under  two  aspects :  — 

Was  it  competent  for  the  State  to  enter  into  such  a  contract 
as  is  claimed  to  have  been  made  ? 

And  if  such  a  contract  were  made,  what  is  its  meaning  and 
effect? 

Undoubtedly,  there  are  cases  in  which  a  State  may,  as  it 
were,  lav  aside  its  sovereignty  and  contract  like  an  individ- 
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oal,  and  be  bound  aoootduigly.  OMmm  r.  SUsU  qfArhiMtUf 
16  How.  804 }  J>am$  r.  Qra^^  16  Wall.  208. 

The  oaees  in  whioh  each  oontraoti  have  been  sostained  and 
enforced  are  very  nnmerona.  Many  of  tbem  are  caaee  in  whieh 
the  qaestion  was  presented  whether  a  private  act  of  incorpora- 
tion, or  one  or  more  of  its  chuuee,  is  a  contract  within  the  mean- 
ing of  the  Constitatipn  of  the  United  States.  There  is  no  sooh 
restraint  apon  the  British  Parliament.  Hence  the  adjndicationa 
of  that  country  throw  bat  little  light  npon  the  snbject. 

The  Dartmo^Uik  OoUege  Ca$e  was  the  pioneer  in  this  field  of 
OUT  jurisprudence. 

The  principle  there  laid  down,  and  since  maintained  in  the 
cases  which  have  followed  and  been  controlled  by  it,  has  no 
application  where  the  statute  in  question  is  a  publie  Jotp  relat- 
ing to  a  public  miJgeet  within  the  domain  of  the  general  leg^sla- 
tive  power  of  tiie  State,  and  involring  the  puUie  rigkti  and 
pMio  welfare  of  the  entire  community  affected  by  it  The 
two  classes  of  cases  are  separated  by  a  broad  line  of  demaroa* 
tion.  The  distinction  was  forced  upon  the  attention  of  the 
court  by  the  argument  m  the  Dartimuih  Oolite  Oaee.  Mr* 
Chief  Justice  Marshall  said :  — 

^  That  anterior  to  the  formation  of  the  Constitution,  a  course 
of  legielation  had  prerailed  in  many,  if  not  in  all,  of  the  Statstf 
which  weakened  the  confidence  of  man  in  man,  and  embar* 
rassed  all  transactions  between  indiyiduals,  by  dispensing  with 
'a  faithful  performance  of  engagements.  To  correct  this  mia- 
chief  by  restraining  the  power  wbich  produced  it,  the  State 
leg^latures  were  forbidden  *to  pass  any  law  impairing  the 
obligation  of  contracts ; '  that  is,  of  contracts  respecting  prop- 
erty, under  which  some  individual  could  claim  a  right  to  some- 
thing beneficial  to  himself;  and  that  since  the  clause  in  the 
Constitution  must,  in  construction,  receive  some  limitation,  it 
may  be  confined,  and  ought  to  be  confined,  to  cases  of  this 
description, — to  cases  within  the  mischief  it  was  intended  to 
remedy. 

**The  general  correctness  of  these  observations  cannot  be 
controverted.  That  the  framers  of  the  Constitution  did  not 
intend  to  restrain  the  States  in  the  regulation  of  their  civil 
institutions,  adopted  for  internal  government,  and  that  the 
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instrament  tbey  have  giyen  ns  is  not  to  be  so  oonstmed,  may 
be  admitted.  The  proyinon  of  the  Constitation  neTer  baa 
been  mudentood  to  embrace  other  contracta  ibaa  tboae  wbieb 
respeet  property,  or  tome  object  of  Taliie,  and  oonfer  rigbti 
which  may  be  aaaerted  in  a  court  of  jnstioe.  It  never  has 
been  vnderatood  to  leatrict  the.  general  right  of  the  legislature 
to  legislate  on  the  subject  of  ditoroes.  •  •  •  If  the  act  of  inoop- 
poration  be  a  grant  of  political  power,  if  it  crsato  «  ciyil 
institution  to  be  employed  in  the  administration  of  the  goyem* 
ment,  or  if  the  funds  of  the  college  be  public  property,  or  if 
the  State  of  New  Hampshire,  as  a  goremment,  be  alone  in- 
terested in  its  transactims,  tiie  subject  is  one  in  which  the 
legislature  of  tiie  State  may  act  according  to  its  own  judgment, 
unrestrained  by  any  limitation  of  its  power  imposed  by  the 
Constitation  of  the  United  Stetes.'* 

The  judgment  of  the  court  in  that  case  proceeded  upon  the 
ground  that  the  college  was  ^  a  priTate  eleemosynary  institu- 
tion, endowed  with  a  capacity  to  take  property  for  purposes 
uneannecUd  nnth  the  government^  whose  funds  are  bestowed  by 
indiyiduals  on  the  faith  of  the  charter/' 

lo  the  later  case  of  JEaet  Hartford  y.  The  Sartford  Bridge 
Ocmpany  (10  How.  611),  tiiis  court  further  said :  ^  But  it  is  not 
found  necessary  for  us  to  decide  finally  on  this  first  and  most 
doubtful  question,  as  our  opinion  is  clearly  in  favor  of  the 
defendant  in  error  on  the  other  question ;  namely,  that  the 
parties  to  this  grant  did  not  by  their  charter  stand  in  the  attt> 
tude  towards  each  other  of  making  a  contract  by  it,  such  as  is 
contemplated  in  the  Constitution,  and  so  could  not  be  modified 
by  subsequent  l^islation.  The  legislature  was  acting  here  on 
the  one  part,  and  public  municipal  ^corporations  on  the  other. 
Tliey  were  acting,  too,  in  relation  to  a  public  otjfect^  being  vir- 
tually a  highway  across  the  river,  over  another  highway  up 
and  down  the  river.  From  this  stending  and  relation  of  these 
parties,  and  from  the  euijjeet'fMtter  of  their  action,  we  think 
that  the  doings  of  the  legislature  as  to  this  ferry  must  be  con- 
sidered rather  as  puhlie  lawe  than  as  eontracte.  They  related  to 
pxdlie  intere$t$.  They  changed  as  those  intereste  demanded. 
The  grantees  likewise,  the  towns  being  mere  organizations  for 
fublie  purpoeee^  were  liable  to  have  their  public  powers,  rights, 
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and  daties  modiJUd  or  aboUihed  at  any  moment  by  the  legiala- 
tare.  •  .  . 

^  It  is  hardly  poisible  to  ooneeiTe  the  groonds  on'  winch  a 
different  result  coold  be  yindioated,  without  destroying  all 
legblative  sorereighty,  and  cheeking  most  legidatiye  improve- 
ments and  amendments,  as  well  as  9up€rvmon  oper  iU  •uhardi- 
note  public  bodui.** 

ThQ  legislative  power  o|  a  State,  except  so  £ur  as  restrained 
by  its  own  constitution,  is  at  all  tiines  absolute  with  respect 
to  all  offices  within  its  reach.  It  may  at  pleasure  create  or 
abolish  them,  or  modify  their  duties.  It  may  also  shorten  or 
lengthen  the  term  of  service.  And  it  may  increase  or  diminish 
the  salary  or  change  the  mode  of  compensation.  BuiUr  §t  oZ. 
T.  Penn$iflvania^  10  How.  402. 

The  police  power  of  tibe  Stetes,  and  that  with  respect  to 
municipal  corporations,  and  to  many  otiber  things  that  might 
be  named,  are  of  the  same  absolute  character.  Codey,  Const. 
Lim.,  pp.  282,  842 ;  The  Bcgmf  t.  WOiaim,  4  Oill  ft  J. 
(Md.)  821. 

In  all  these  cases,,  there  can  be  no  contract  and  no  irrepeal- 
able  law,  because  they  are  **  governmental  subjects,**  and  hence 
w^^hin  the  category  before  stated. 

They  inyolve  pvblie  intereits^  and  legislatiye  acts  concerning 
trem  are  necessarily /mUirJoars.  Every  succeeding  legislatuxe 
possesses  the  same  jurisdiction  and  power  with  respect  to  them 
as  its  predecessors.  The  latter  have  the  same  power  of  repeal 
and  modification  which  the  former  had  of  enactment,  neither 
more  nor  less.  All  occupy,  in  this  respect,  a  footing  of  perfect 
equality.  This  must  necessarily  be  so  in  the  nature  of  things. 
It  IB  vital  to  the  public  welfare  that  each  one  should  be  able 
at  all  times  to  do  whatever  the  varying  circumstances  and  pres- 
ent exigencies  touching  the  subject  involved  may  require.  A 
different  resqlt  would  be  fraught  with  eviL 

All  these  considerations  apply  with  full  force  to  the  times 
and  places  of  holding  courts.  They  are  both  purely  public 
things,  and  the  laws  conceriiing  them  must  necessarily  be  of 
the  same  character. 

If  one-may  be  bargained  about,  so  may  the  other.  *  In  this 
respect  there  is  no  difference  in  principle  between  them. 
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The  same  reasonings  pvuhed  a  step  farther  in  the  same  diiee- 
tion,  would  involve  the  same  result  with  respect  to  the  seat  of 
government  of  a  State. 

If  a  State  capital  were  sought  to  be  removed  under  the  cir- 
cumstances of  this  case  with  respect  to  the  county  seat,- what- 
ever the  public  exigencies,  or  the  force  of  the  public  sentiment 
which  deinanded  it,  those  interested*  as  are  the  plaintifb  in 
error,  might,  according  to  their  argument,  effectually  forbid 
and  prevent  it;  and  this. result  could  be  brought  about  b^ 
means  of  a  bill  in  equity  and  a  perpetual  injunction. 

It  is  true  a  State  cannot  be  sued  without  its  consent^  but 
this  would  be  a  small  obstacle  in  the  way  of  the  assertion  of  so 
potent  a  right  Though  the  State  cannot  be  sued,  its  officers^ 
whose  acts  were  illegal  and  void,  may  be.  0$bofn  v.  Bank  of 
the  United  StaUi,  9  Wheat  788 ;  DavU  v.  Gray,  16  Wall.  208. 

A  proposition  leading  to  such  conjBequences  must  be  unsound. 
The  parent  and  the  offspring  are  alike.  ArniMtrang  v.  The  Cam- 
mis9toner$  (4  Blackf .  (Ind.)  208)  was,  in  some  of  its  features, 
not  unlike  the  case  before  us.  The  act  declared  that  ^  so  soon 
as  the  public  buildings  are  completed  in  the  manner  aforesaid, 
at  the  place  deeignated^  the  same  shall  he  far  ever  thereafter  the 
permanent  seat  of  justice  of  said  county  of  Dearborn."  Cer- 
tain private  individuals  there,  as  here,  had  stipulated  to  build 
a  court-house,  and  their  compliance  was  a  condition  precedent 
The  condition  had  been  performed.  It  was  held  that  ^^  the  act 
did  not  create  a  contract"  The  subject  was  fully  considered. 
It  was  held  further,  that  a  subsequent  legislature  might  compe- 
tently pass  an  act  for  the  removal  of  the  county  seat  so  estab- 
lished. In  that  case,  both  had  been  done  and  both  were 
sustained.  The  reasoning  of  the  court  was  substantially  the 
same  with  ours  touching  the  eighth  section  of  the  ietct  of  1846 
here  in  question.  Elwell  and  Others  v.  Tucker  (1  id.  286)  was 
also  a  case  arising  out  of  the  removal  of  a  county  seat.  The 
court  said,  '^  the  establishment  of  the  time  and  place  of  holding 
courts  is  a  matter  qf  general  legielationy  respecting  which  the 
act  of  one  session  of  the  GeneraJ  Assembly  cannot  be  binding 
on  another."  See  also  Adame  v.  IT^e  County  qf  Logan^  11 
HI.  836,  and  Baee  v.  Fanthrog^  11  Tex.  698.  They  are  to  the 
same  effect 
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Seocmdlyt  Bat  oonoediiig,  for  the  purpotes  of  this  opmioB« 
that  there  k  heio  a  eontract,  as  elaimed  bj'the  plaintilb  in 
error,  thea  the  question  arises,  What  is  the  oohtraot ;  or,  in 
other  words,  to  what  does  it  bind  the  State? 

The  roles  of  interpretation  touching  such  contracts  are  wdl 
settied  in  this  court  In  2Wdfc^  ▼.  Ferffuion  (22  WalL  627) 
we  said:  **But  the  contract  must  be  shown  to  exist.  There  is 
no  presumption  in  its  favor.  Every,  reasonable  doubt  should 
be  resolved  against  it.  Where  it  exists,  it  is  to  be  rigidly 
•scrutinised,  and  never  permitted  to  extend  either  in  eeope  or 
duration  beyond  what  the  terms  of  the  concession  dearbjr 
require.**  There  must  have  boMi  a  ddiberate  intention  clearly 
manifested  on  the  part  of  the  State  to  grant  what  is  claimed. 
Such  a  purpose  cannot  be  inferred  from  equivocal  language. 
Providence  Bank  v.  Bttlinffi,  4  Pet.  614;  CKbMn  v.  Oitjf  qf 
Sheboygan^  2  Black,  610. 

It  must  not  be  a  mere  gratuity.  There  must  be  a  sufficient 
oonsideration,  or,  no  matter  how  long  the  aUeged  right  has 
been  enjoyed,  it  miay  be  resumed  by  the  State  at  its  pleasure. 
Ohriet  Church  v.  Philadelphia,  24  How.  800.  No  grant  can 
be  raised  by  mere  inference  or  presumption,  and  the  right 
granted  must  be  clearly  defined.  Charlee  Biver  Bridge  v. 
Warren  Bridge,  11  Pet.  420. 

^The  rule  of  construction  in  this  class  of  cases  is  that  it 
shaU  be  most  strongly  against  the  corporation.  Bvery  reason- 
able doubt  is  to  be  resolved  adversely.  Nothing  is  to  be  taken 
as  conceded  but  what  is  given  in  unmistakabte  terms  or  by  an 
implication  equally  dear.  The  affirmative  must  be  shown. 
Silence  is  negation,  and  doubt  is  fatal  to  the  claim.  This  doc- 
trine is  vital  to  the  public  welfare.  It  is  axiomatic  in  tilie 
jurisprudence  of  this  court."  Fertilising  Company  v.  Hyde 
Park,  97  U.  S.  669. 

The  eighth  section  of  the  act  of  1846  declares,  **That  before 

the  seat  of  justice  shall  be  considered  permanentiy  established 

at  the  town  of  Canfield,  the  proprietors  or  citizens  thereof 

shall**  do  certain  things, — all  of  w^ich,  it  is  admitted,  were  done 

in  due  time.    This  is  the  whole  case  of  the  plaintifiEs  in  error. 

It  will  be  observed  that  there  is  nothing  said  about  the  county 

seat  remaining,  or  being  kept,  at  Canfield  for  ever,  or  for  any 
rox*.  X. 
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•pseiJUd  UnUf  or  «« peraumenfly.'*  At  morti  tbe  rtipnlation  k 
that  it  shall  be  camidend  tu  permanenUjf  €9iMi$kid  ihef 
when  the  condtti<mi  specified  are  f  alfiUecL  If  the  l^latave 
had  intended  to  assmne  an  obligation  that  it  shoold  be  h^ 
there  in  perpetoity,  it  is  to  be  presumed  it  woold  have  said  so. 
We  cannot — certainly  not  in  this  case — interpolate  into  the 
statute  a  thing  so  important,  which  it  does  not  contain.  The 
most  that  can  be  claimed  to  have  been  intended  by  the  State 
is,  that  when  the  conditions  prescribed  were  complied  with, 
the  county  seat  shduld  be  then  and  thereupon  ^  permanently 
established''  at  the  designated  place.  We  are,  therefore,  to 
consider  what  is  the  meaning  of  the  phrase  **  permanently 
established.**  Domicile  is  acquired  by  residence  and  the  out- 
mui  fnanendii  tiie  intent  to  remain.  A  permanent  reeidenee  is 
acquired  in  the  same  way.  In  neither  case  is  the  idea  involyed 
that  a  change  of  domicile  or  of  residence  may  Hot  thereafter 
be  made.  But  this  in  no  wise  affects  the  pre-eziBting  legal 
etatue  of  the  indiyidual  in  either  case  while  it  continues.  So 
the  county  seat  was  permanently  established  at  Canfield  when 
it  was  placed  there  with  the  intention  that  it  should  remain 
there.  This  &ct,  thus  complete,  was  in  no  wise  affected  by 
the  further  fact  th«kt  thirty  years  later  the.  State  changed  its 
mind  and  determined  to  remove,  and  did  remove,  the  same 
county  seat  to  another  locality.  It  fulfilled  at  the  outset  the 
entire  obligation  it  had  assumed.  It  did  not  stipulate  to  keep 
the  county  seat  at  Canfield  perpetually,  and  the  plaintiffs  in 
error  have  no  right  to  complain  that  it  was  not  done.  Keeping 
it  there  is  another  and  a  distinct  thing,  in  regard  to  which  the 
eighth  section  of  the  act  is  wholly  silent.  In  Mead  v.  Ballard 
(7  Wall.  290),  land  was  conveyed  on  the  9th  of  August,  1848, 
**  upon  the  express  understanding  and  condition"  that  a  certain 
institution  of  learning  then  incorporated  ^^  shall  be  perma- 
nently located  on  said  land,*'  between  the  date  of  the  deed  and 
the  same  day  in  the  succeeding  year.  The  trustees  passed  a 
resolution,  within  the  year,  locating  the  institution  on  the 
premises,  and  at  once  contracted  for  the  erection  of  the  neces- 
sary buildings.  The  buildings  were  completed,  and  the  institu- 
tion was  in  full  operation  by  November,  1849. 

In  the  year  1857  the  buildings  were  destroyed  by  ftre  and 
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were  not  rebuilt.  A  {Murt  of  the  land  was  sold  by  the  grantee. 
The  heir  of  the  grantor  sned  in  ejectment  to  recover  the  prem- 
iae&r  This  coort,  speaking  by  Mr.  Justice  Miller,  said :  **  It  is 
clear  to  us  •  •  .  that  when  the  trustees  passed  their  resolu- 
tion locating  the  buildings  on  the  land,  with  the  intention  that 
it  should  be  the  pennanent  place  of  conducting  the  business  of 
the  corporation,  they  had  permanently  located  the  institution, 
within  the  true  construction  of  the  contract.  Counsel  for  the 
plaintiff  attach  to  the  word  *  permanent '  a  meaning  inconsis- 
tent with  the  obyious  intent  of  the  parties, — that  the  condition 
was  one  which  might  be  fully  perfonned  within  a  year.  Such 
a  construction  is  something  more  than  a  condition  to  locate.  It 
ia  a  covenant  to  build  and  rebuild ;  a  covenant  against  removal 
at  any  time ;  a  covenant  to  keep  up  an  institution  of  learning 
on  that  land  for  ever,  or  for  a  Tery  indefinite  time.  This  oould 
not  have  been  the  intention  of  the  parties.'* 

In  Sarri%  v.  Shaw  (18  111.  463),  lan^  was  conveyed  on  con- 
dition that  the  county  seat  shoidd  be  ^ permanently  located** 
upon  it.  The  location,  jras  made  accordingly  with  tibat  intent, 
but  some  yean  later 'the  county  seat  was  removed.  The 
grantor  sued  to  recover  the  land.  Tlie  court  said  it  was  no 
part  of  the  contract  that  the  county  seat  should  nmamfw  ever 
on  the  premises;  that  the  grantor  must  be  presumed  to  have 
known  thai  the  Iflgislature  had  tlie  power  to  remove  it  at  plea- 
sure, and  that  he  must  be  neld  to  have  had  in  view  at  least 
the  probability  of  such  a  change  when  he  made  the  deed. 

There  is  no  point  arising  under  either  the  former  or  the 
present  Constitution  of  Ohio  which  in  our  judgment  requires 
any  remark. 

The  results  of  the  elaborate  research  of  one  of  the  counsel 
for  the  defendants  in  error  show  that  the  phrase  ^  permanently 
established  "  is  a  foitnula  in  long  and  frequent  use  in  Ohio, 
with  respect  to  county  seats  established  otherwise  than  tempo- 
rarily. Yet  it  is  believed  this  is  the  first  instance  in  the  juridical 
history  of  the  State  in  which  such  a  claim  as  is  here  made  has 
been  set  up. 

This  practical  interpretation  of  the  meaning  of  the  phrase, 
though  by  no  means  conclusive,  is  entitled  to  grave  and  respect 
ful  consideration. 

Judgment  ^miedL 


i 
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MxxKS  V.  Olfhxbtb. 

L  The  ttatiite  of  CaUf onia  whieli  proridet  that  no  actkm  for  the  reeurerj  ol 
leel  eitate  told  bj  order  ol  a  probate  court "  shall  be  mafatahied  bj  aaj 
heir  or  other  penon  clafnifag  mder  the  inteetete,"  valeoe  brought  wUhiii 
three  jearo  after  endi  eale^  appUee  to  the  admfailetmtor  who  made  the  eale 
as  well  as  to  the  heln. 

1.  When  bj  lapse  of  time  the  actioii  is  haired  against  hiniy  it  is  aleo  barred 
against  then^becanse  the  riglit  of  possession  is,  bj  tiie  law  of  California,  In 
him,  and  he  rsprsesnts  their  intersets. 

Ebbob  to  the  Ciromt  Court  of  tbe  United  States  for  the 
District  of  California. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  M<nitgom$ry  Blair  for  the  plaintiff  in  ernnr* 
Mr.  S.  M.  WUion^  eanira. 

Mb.  Jxtstiox  Milleb  delivered  the  opinion  of  the  court. 

This  action  was  brought,  Sept.  80,  1872,  by  Meeks  against 
Olpherts  and  others  to  recover  possession  of  a  bundred-vara 
lot  in  the  city  of  San  Francisco. 

On  a  stipulation  waiving  a  jury,  the  case  was  submitted  to 
the  court,  which,  on  its  findings  of  fact  incorporated  in  this 
record,  further  found  as  a  conclusion  of  law  that  the  plaintiff's 
action  was  barred  by  sect.  190  of  the  Probate  Act  of  California. 
Judgment  was  rendered  for  the  defendants.  Meeks  sued  out 
this  writ  of  error. 

The  material  facts  in  the  case  are  few  and  easily  under- 
stood. 

Greorge  Harlan  died  intestate  July  8, 18&0,  seised  of  the  tide 
to'  the  lot  in  question,  except  as  that  title  may  have  been  nom- 
inally in  the  United  States.  By  the  act  of  Congress  of  1864 
his  titie  was  confirmed,  and  it  inured  to  the  benefit  of  any  one 
rightfully  holding  under  him. 

On  the  19tii  of  August,  1850,  Henry  C.  Smith  was  duly 
appointed  administrator  of  Harlan's  estate,  and  haying  after- 
wards  resigned*  Benjamin  Aspinall  was  appointed  in  his  place, 
June  15, 1855. 

On  the  seventh  day  of  January,  1856,  Aspinall,  by  an  order 
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of  the  Piobafes  Court,  sold  the  lot  in  qaestion,  with  many  othenu^ 
Under  tUs  eele  the  defend^te,  or  those  nnder  whom  they 
daim,  entered  into  poMewion,  whieh  they  hmve  held  uninter- 
ruptedly to  the  present  time.  Aspinall  remained  administra- 
tor  until  May  12, 1864,  when  he  settled  up  his  aocounts  and 
was  discharged.  Joel  Harlan  and  Lueien  B.  Huff,  appointed 
in  his  plaoe,  are  now  administrator. 

On  the  6th  of  November,  1869,  an  order  of  distribution  of 
the  estate  was  made- in  the  Probate  Court,  by  whieh  tiiMot  in 
question  was  distributed  to  phintiff.  To  this  proceeding  no 
objection  ie  made  as  to  its  regularity. 

It  will  thus  be  seen  that  the  defendants  had  purchased  the 
I6t  in  controversy  at  a  sale  ordered  by  the  Probate  Court,  and 
had  paid  their  money  for  it,  and  boMi  in  the  peaceable  adverse 
possession  of  it  since  1866,  a  period  of  sixteen  years ;  and  the 
eourt  held  that,  whether  the  probate  sale  was  valid  so  as  to 
confer  titie  or  not,  the  Statute  of  Limitations  applicable  to  such 
eases  was  a  bar  to  plaintiff^s  right  of  recovery. 

As  the  only  question  in  the  case  is  the  one  thus  stated  by 
the.  Circuit  Court,  and  as  the  Sfipreme  Court  of  California  had 
decided  thai  the  probate  sale  was  invalid  and  conferrisd  no  title, 
we  proceed  to  examine  xhe  defence  of  the  statute. 

The  special  statute  of  limitations  of  three  years,  contained 
in  the  Probate  Act  of  California,  is  as  follows :  — 

^  Sect.  190.  No  action  for  the  recovery  of  any  estate  sold  by 
an  executor  or  administrator,  under  the  provisions  of  this  chapter, 
shall  be  maintained  by  any  heir  or  other  person  claiming  under  the 
deceased  testator  or  intestate,  unless  it  be  commenced  within  three 
years  next  after  the  sale. 

««  Sect.  191.  The  preceding  section  shall  not  apply  to  minoi^  or 
others,  under  any  legal  disability  to  sue  at  the  time  when  the  right 
of  action  shall  first  aceme ;  but  all  such  persons  may  conunence 
such  action  at  any  time  within  three  years  after  the  removal  of  the 
disability.'* 

As  the  plaintiff  in  this  case  claims  titie  as  heir  and  by  pur- 
chase fix>m  other  heirs  of  the  decedent,  and  brings  his  suit 
sixteen  years  after  an  administrator's  sale  sanctioned  by  a 
probate  court,  it  would  seem  at  first  blush  that  the  case  came 
within  the  provision  of  the  first  section. 
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Connael  for  plaintiff^  howeTer,  has  aignad  wiih  muoh 
11688  and  force —^ 

1.  Tbat'  no  mnt  opold  be  brought  by  tiie  hein«  or  any  one 
claiming  through .  I&em,  until  the  order  of  distribution  was 
made,  because  until  that  time,  or  until  administratioii  was 
dosed,  the  right  cl  possession  was  in  the  administrator. 

2.  That  until  then  the  heirs  were  undA  a  disability,  whKdi 
by  sect  191  prelected  their  right  cl  action  from  the  operation 
of  sect  190. 

The  first  proposition,  and,  indeed,  the  aignment  of  the  learned 
counsel,  concedes,  that  by  yirtne  of  the  statutes  of  Califiooua 
the  real  estate  of  a  person  dying  intestate  comes  to  tiie  posses 
sion  aAd  control  of  his  administrator  as  personal  property  does, 
and  that  while  the  administrator  can  only  sell  real  estate  updo 
an  order  of  the  Probate  Court,  the  possession  and  control,  the 
perception  of  the  rents  and  profits,  and  the  right  to  sue  to 
recover  possession  of  it  when  held  adTersely,  belongs  solely  to 
the  administrator.  Indeed,  a  section  or  two  of  the  Probate  Ac^ 
which  we  copy,  makes  this  rery  plain. 

^  SsoT.  114  The  executor  or  administrator  shall  have  the  right 
to  the  pofsession  of  sU  the  reel  as  well  as  the  personal  estate  of  the 
deceased,  and  znay  receive  the  rents  and  profits  of  the  rssl  estate, 
until  the  estate  shall  be  settled,  or  until  delivered  over  by  the 
order  of  the  Probate  Court  to  the  heirs  or  devisees,  and  shall  keqp 
in  good  tenantable  repairs  all  houses,  buildings,  and  fixtures  thereon 
which  are  under  his  control'' 

**8xcT*  195.  ActiofU  /or  the  recovery  of  any  property^  real  or 
pereonal,  or /or  the  poeeeseion  thereof,  and  all  actions  founded  upon 
contracts,  may  be  maintained  by  and  against  executors  and  admin' 
if Irolorf  ,  in  all  cases  in  which  the  same  might  have  been  maintained 
}jj  or  against  their  respective  testators  or  intestates.** 

And  by  section  194  of  the  Probate  Act  of  California  the 
administrator  is  again  required  to  ^*  take  into  his  possession  all 
the  estate  of  the  deceased,  real  and  personal.'' 

While  it  must  be  conceded  that  no  right  of  action  existed  in 
the  heirs  of  Harlan  until  the^rder  of  distribution,  the  reason 
of  this  is  that  the  right  of  action  to  recover  possession  of  the 
lots  wrongfully  held  under  the  invalid  probate  sale  was  in  the 
administrator.     He  was  the  representative  of  the  rights  of 
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ihft  hem  imd  of  tne  erediton  of  the  estate,  and  as  eiieh  had 
the  iame  power  to  aue  for  and  recover  tiie  lot  as  if  he  had 
been  the  intestate  himselL  Not  only  was  it  his  right,  hot  ift  * 
was  his  ezoluMTe  right  and  his  duty.  For  any  failure  to  per- 
form this  duty  he  laid  himself  liable  to  the  heirsi  or  any  one 
else  injured  by  that  fiulnre. 

Nor  ean  it  be  said  that  either  this  right  or  this  duty  to  sne 
for  and  lecover  possession  of  the  lot  was  lost  or  abridged  by 
his  sale  as  administrator  to  the  defendants.  Instances  are 
numerous  of  persons  making  sales  that  are  invalid,  avoiding 
ihem  by  the  yery  act  of  bringing  an  action  of  ejectment.  Such 
are  the  cases  of  infants  and  married  women  who  have  made 
conveyances  and  received  the  consideration,  whose  acts  ar^ 
void  or  Yotdable  by  reason  of  infancy  or  of  defective  acknowl 
edgments  of  the  deeds. 

There  was,  then,  up  to  the  date  of  the  order  of  distribution^ 
or  until  it  was  barred  by  the  statute,  a  right  in  the  administra* 
tor  of  the  estate  of  Harlan  to  sue  for  and  reMx>ver  the  possession 
sought  in  the  present  action. 

This  being  so,  it  is  not  easy  to  perceive  why  that  right  of 
action  was  not  barred  in  three  years  from  Jan.  7,  1866,  the 
day  on  which  defendants  purchased  and  took  possession.  This 
would  make  the  bar  complete  Jan.  7, 1859.  During  all  thai 
time  Aspinall  was  adjpinistrator  and  for  five  years  afterwaidsi 
and  nothing  obstructed  his  legal  right  to  sue  for  and  recover 
the  possession.  Nor  is  the  case  otherwise  if  the  right  of  action 
began  with  the  relinqubhment  of  title  by  the  act  of  Congress 
of  1864. 

It  is  argued,  however,  that  sect.  190  does  not  apply  to 
suits  brought  by  the  administrator,  and,  therefore,  the  stetuto 
does  not  run  against  the  right  of  action  while  it  remains  in 
him. 

The  atgnment  is  that  the  language  used,  namely,  **  no  such 
action  shall  be  maintained  by  €mjf  Aeir,  or  other  penon  claim-^ 
ing  under  the  decetised  testator  or  intestete,"  means  by  an  heir 
or  one  holding  under  the  heir,  and  tliat  the  words  **  other  per* 
son  *'  do  not  include  the  administrHtor. 

Put  no  sufficient  reason  is  to  be  found  why  it  should  not 
If  the  administrator  can  by  such  an  action  avoid  his  own  irregu* 
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or  Toid  Bale,  ibe  reason  for  limiting  the  time  within  wlnoh 
h  shoald  be  done  by  him  i»  as  strong,  or  perhaps  stronger, 
than  it  is  against  another. 

It  is  as  important  to  the  purchaser  for  whose  benefit  the 
statute  was  enacted,  that  he  should  be  protected  against  the 
administrator  as  against  the  heirs.  The  words  ^*  other  person  " 
mean  some  one  other  than  the  heirs,  and  instead  of  meaning 
some  one  like  the  heirs  or  claiming  under  the  heirs,  the  words 
expressly  refer  to  some  one  ^  claiming  und«r  the  deceased 
testator  or  intestate.**  These  last  words  are  unnecessary  in 
reference  to  heirs,  for  they  can  claim  in  no  other  way  but  under 
the  intestate.  The  wordcr  **  other  person,"  therefore,  almost  of 
necesdty  refer  to  the  administrator,  for  they  can  refer  to  no 
one  but  the  heirs  or  some  one^elaiming  under  them,  or  to  the 
administrator. 

Be  is,  therefore,  <witbin  the  spirit  and  the  literal  meaning  of 
that  section,  and  the  bar  is  good  against  him.  This  was  de- 
cided in  the  case  of  Sdrian  f  Mvff  t.  Ped,  in  the  Supreme 
Court  of  California,  88  Cal.  615.  Harlan  and  Peck,  as  we 
have  already  seen,  wer^  the  successors  of  Smith  and  of  Aspinall 
as  administrators  of  G^rge  Harlan*s  estate.  They  brought 
suit  to  recover  one  of  the  lots  sold  by  Aspinall  at  the  same 
time  with  the  sale  in  question  in  this  case.  The  defendants 
relied  on  the  sale  and  the  limitation  of  sect.  190  of  the  Probate 
Act.  The  court  below  gave  judgment  for  pl%inti£b ;  but  the 
Supreme  Court,  while  it  held  the  sale  void,  reyersed  the  judg- 
ment, on  the  ground  that  this  statute  of  limitations  barred  the 
administrator.  This  is  a  construction  of  the  statute  by  the 
highest  court  of  the  State. 

The  legal  disability  mentioned  in  sect.  191  manifestly  has 
reference  to  a  well-known  class  of  persons  in  whom  a  right  to 
redress  exists,  but  who  for.  special  reasons  are  incapable  of 
acting  for  themselves ;  such  as  infancy,  coverture,  and  the  like* 
Whatever  is  a  disability  under  the  general  statute  of  limitations 
is  a  disability  under  this  statute.  Sect.  852  of  the  Code  of 
Civil  Procedure  of  California  describes  this  class,  among  which 
are  minors,/emet  eaverty  insane  persons,  and  persons  imprisoned, 
and  it  describes  them  as  persons  entitled  to  bring  an  action. 
The  disability  cannot  have  reference  to  a  person  in  whom  no 
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right  of  action  exists.  Suob  use  of  the  term  ^di8al)ilitj'*  is 
wiihoat  support  in  reason  or  precedent. 

The  right  of  action  on  the  title  which  the  plaintiff  noyr  asserts 
was  in  the  administrator,  and  the  statute,  therefore,  ran  against 
him  and  against  all  whose  rights  he  represented.  ^  In  all  suits 
for  the  benefit  of  tiie  estate  he  represents  both  the  creditors 
and  the  heirs,**  said  the  Supreme  Court  in  BedkeU  t.  Selaver^ 
7CaI.216. 

Whaterer  doubt  may  hate  eadsted  at  one  time  on  the  subject, 
there  remains  none  at  the  present  day,  that  wheneTcr  the  right 
of  action  in  the  trustees  is  barred  by  the  Statute  of  Limitations, 
the  right  of  ee$tui  que  tnut  thus  represented  is  also  barred. 
This  doctrine  is  clearly  stated  in  Hill  on  Trustees,  267,  408^ 
604,  and  the  authorities  there  cited  fuUy  sustain  the  text,  both 
iSnglish  and  American. 

Among  those  specially  applicable  to  this  case  are  Smilie  t. 
Bifie,  2  Pa.  St  62 ;  0(mcV$  Enr$  t.  OoucVm  Adminiitraior^ 
9  B.  Mon.  (Ey.)  160 ;  Boi$an  t.  Anderam,  id.  428 ;  Jfamaa 
T.  AdamM,  18  id.  278. 

In  the  first  of  tiiese  cases,  land  was  devised  to  executors,  with 
a  power  of  sale,  which  was  imperfectly  executed,  by  one  <xf  tiie 
executors  Alone.  The  legatee  brought  suit  against  the  pur- 
chaser, and  was  held  to  be  barred  by  the  Statute  of  Limitations. 
After  referring  to  the  old  opinion,  and  expresnng  surprise  that 
it  should  ever  have  been  entertained,  and  showing  how  it  was 
overruled  by  Lord  Hardwicke  in  Lewdhn  r.  Madtwarth  (2  Bq. 
Cas.  Abr.  679),  the  court  says:  ** Therefore,  where  eatui  qtte 
trtut  and  trustees  are  both  out  of  possession,  for  the  time  limited, 
the  party  in  possession  has  a  good  title  against  both.  By  the 
terms  of  the  will,  the  trustee  had  the  right  to  enter  on  the  land, 
to  take  the  rents,  issues,  and  profits,  and  apply  the  same  to  the 
separate  use  of  Jane  Graig,  the  testetor's  daughter,  during  h«r 
natural  life,  with  power  to  sell  the  fee-simple  and  appropriate 
the  interest  of  the  purchase-money  to  her  use,  and  after  her 
death  to  be  paid  to  certain  legatees,  of  whom  the  present  plain* 
tiff  was  one.  The  property  was  sold  in  the  lifetime  of  Jane 
Craig ;  but  the  sale  was  the  act  of  but  one  of  the  trustees,  and 
it  is  contended  that  the  execution  of  the  joint  trust  must  be 
the  act  of  all.    In  this  respect,  the  title  of  Nicholson,  the  pur* 
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chaser,  is  manifestly  defeoiiTe*  Bat  Nicholson  took  possession 
of  the  premises  in  pursnance  of  the  contract,  and  held  the  same 
for  npwardaof  twenty-one  years.  He,  therefore,  held  adversely 
to  both  eeitui  que  tru$t  and  tmstee,  and  consequently  obtained 
by  the  Statute  of  Limitations  an  indefeasible  tide,  which  cannot 
now  be  disturbed  or  gainsaid/* 

In  the  case  of  Boaan  y.  AntUnon  (miprd)^  the  question  re- 
lated to  tiie  title  of  slaves  conveyed  by  a  father  to  a  trustee 
for  his  daughters.  The  trustee  did  not  accept  the  trust,  nor 
were  the  slaves  ever  delivered  by  the  donor. 

One  of  the  granddaughters,  after  her  father's  death,  which 
occurred  while  she  was  a  minor,  brought  suit  for  the  daves,  and 
was  met  by  a  plea  of  the  Statute  of  Limitations,  to  which  she 
replied  her  infancy.  The  court  held  that  the  right  of  actioo, 
on  the  death  of  her  father,  vested  in  his  executors,  and,  as. 
more  than  five  years  had  elapsed  after  they  had  qualified  as 
such,  the  statute  was  a  bar  against  them,  and  as  they  would 
have  been  barred  by  the  statute,  so  was  the  heir,  though  a 
minor  when  the  cause  of  action  accrued. 

In  Damcdl  v.  Adam$  (jupra)^  which  concerned  a  devise  of 
slaves,  the  same  court  held  tliat  the  disability  of  coverture  in 
the  devisee  could  not  prevent  the  running  of  the  Statute  of 
Limitations  in  favor  of  an  adverse  possession  against  the  execu* 
tor,  and  that  it  was  well  settled  that  the  daim  of  the  devisee 
is,  under  such  circumstances,  barred  by  the  lapse  of  time  which 
bars  the  executor.  Coleman  v.  Walker^  ^0.,  8  Mete.  (Ey.)  65, 
and  JBdfcarcU  v.  Wqolfolk'e  Adminietrator^  17  B.  Mon.  (Ey.) 
876,  are  cases  which  assert  the  same  doctrine,  and  in  the  latter 
the  principle  is  fully  and  ably  discussed  and  its  soundness  well 
maintained. 

A  very  strong  case  of  the  same  character  is  tiiat  of  CrcxaU 
V.  Sherrard  (5  Wall.  268),  where  a  remainder-man  was  held 
barred  by  the  Statute  of  Limitations  of  New  Jersey,  on  account 
of  the  number  of  years  of  possession  of  defendant  under  pur- 
chase from  the  holder  of  tiie  estate  for  life,  all  of  which  had 
elapsed  during  that  life.  This  was  held  to  be  a  bar,  though 
the  remainder-man  brought  suit  immediately  on  the  death  of 
his  ancestor.  This  was,  however,  based  on  the  peculiar  word* 
ing  of  that  statute. 
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Ib  Oiminfhm  r.  A$KUf  (45  Cal.  485),  it  was  lield  ihat  an 
adminittrator,  who  ia  a  party  to  a  suit  which  inTolTea  the  title 
of  hia  intestate  to  real  estate,  represents  the  title  which  the 
deceased  had  at  the  time  of  his  death,  and  the  judgment  in 
such  actioii  concludes  the  adyene  party  and  the  heirs  of  the 
intestate.  And  such  judgment  is  an  estoppel  as  to  the  title 
set  up  in  the  action. 

On  the  whole,  we  are  of  opinion,  hoth  upon  sound  principles 
of  construction,  as  well  as  upon  the  dedsions  of  the  Supreme 
Court  of  California  construing  the  statute  of  the  State,  that 
the  Circuit  Court  was  justified  in  holding  that  the  plaintiffs 
were  barred  by  the  adyeise  possession  of  defendants. 
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* 

ft.  lewMssi,  if  s  p«toii  Aet  pendiiic  tiiit  •s*'"'^  ^i^  »^  ^  prscsatitnfg  srt 
coiitliiiisd  \if  hit  Mrs  biHvwnfas  partlM,  the  JudgSMol  alMald  hs  sfsiiMl  Us 
fooocMlopi  or  tfasm;  if,  witfaoul  rafncnos  to  the  itriral  of  the  eoit^  it  be 
entend  oi47  ss*'"'^  ^  deceeeed  m  mmmm^  end  be  eo  recofded,  it  is  se  s 
jndidsl  morteise  Told  *e***»tt  third 


Appbal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  Betyamin  F.  Jona$^  Mr.  Henry  B.  KMy^  and  Mir.  Hmtff 
X.  Lazartu  for  the  appellants. 
Mr.  Jb$eph  B.  Barnard  eanitra, 

Mb.  Justicb  Bbadlst  deliyered  the  opinion  of  the  court. 

The  controversy  in  this  case  relates  to  a  certain  plantation 
in  the  parish  of  Plaquemines,  called  the  ^  New  Hope  or  Cedar 
OroTC  Plantation/'  The  appellee.  Sawyer,  claims  it  as  pur- 
chaser at  sheriflTs  sale  under  a  judgment  rendered  in  February, 
].872,  by  the  Fifth  District  Court  of  Orleans,  at  the  suit  of  one 
James  E.  Zunts  against  William  and  Haywood  Stackhousei 
The  appellant  claims  under  a  mortgage  executed  in  1878,  by 
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Sftnh  F.  Biooki,  widow  of  Haywood  SiacUioiiae,  aiid  tutrix 
of  Ut  minor  heiit.  It  is  oonoeded  that  the  plantatkm  bebnged 
to  William  and  Haywood  StacklioiMe  at  tbe  time  of  the  lattor^s 
death  in  December,  1869;  and  that  after  that  it  belonged  to 
the  taid  William  and  the  ■oceemion  of  Haywood  np  to  and 
after  the  time  of  Zonts's  jndgment.  It  ia  contended  by  die 
appellants  that  this  judgment  was  Toid  as  against  the  ondivided 
half  of  Haywood  Staekhoose,  becanse  he  was  dead  when  the 
judgment  was  rendered,  and  the  snit,  as  they  contend,  had 
nerer  been  reriyed  against  the  sncoession  of  his  estate. 
The  cirenmstances  of  the  case  are  briefly  as  follows:  — 
William  and  Haywood  Staekhoose  were  partners  owning 
several  {dentations,  and  in  January,  1866,  to  secure  to  Znnts 
the  payment  of  certain  notes  amounting  to  $50,000,  executed  to 
him  a  mortgage  on  a  plantation  called  the  **  Belleohasse  Plan- 
tation.'* The  notes  not  being  paid,  Zunts,  in  January,  1867, 
attempted  to  collect  the  same  by  executory  process  against  the 
BeUechasse  plantation.  The  Stackhouses  set  up  a  defence, 
filed  a  counter  petition,  and  obtained  an  injunction.  The  de- 
cision being  against  them,  they  appealed  to  the  Supreme  Court 
of  Louisiana,  and  pending  this  appeal,  in  December,  1869,  as 
before  stated,  Haywood  Staekhoose  died.  His  widow,  Sarah 
F*  Brooks,  in  her  own  right  and  as  tutrix  of  their  minor  chil- 
dren, was  made  a  party  in  the  cause,  and  the  suit  proceeded  to 
judgment,  the  papers  being  entitled,  as  before,  in  the  name  of 
William  and  Haywood  Stackhouse  v.  James  E.-  Zunts.  In 
May,  1871,  the  Supreme  Court  annulled  the  judgment  of  the 
District  Court,  and  remanded  the  cause  for  a  ujbw  triiiL  On 
the  20th  of  February,  1872,  the  District  Court  rendered  the 
judgment  in  question,  which  was  entered  and  signed  in  these 
words :  — 

^FnTH  DisTBicx  CouBT  von  THB  Pjlbub  OV  OBLBAirS. 

«  W.  A  H.  Stackhoitsx  ) 

0.  y  No.  18,860. 

James  E.  Zuvts.      ) 

^  In  this  case,  for  the  reasons  asrigned  in  the  written  opinion  of 
the  court,  this  day  delivered  and  oH  file,  it  is  ordered,  adjudged, 
and  decreed  that  there  be  jndgnient  in  favor  of  defendant;  that  the 
injanction  herein  be  dissolved  with  costs,  and  that  the  said  defend- 


UeL  1879.]  MomooiOBBT  v.  Sawtb.  578 


•ot,  James  K.  Zants,  do  haye  and  reeover  of  plaintiffii,  William  and 
Haywood  Staokhonse,  and  their  surety  in  the  injanetion  bond,  in 
$oKdo/tweniy  per  cent  damages  on  the  amount  of  the  judgment 
hermn  enjoined,  together  with  eight  per  oent  interest  as  allowed  in 
the  ordisr  of  seiiiire  and  sale. 

^It  is  fhrther  ordered  that  the  daim  for  attomqr's  fiMshereb  be 
dismissed* 

^  Judgment  rendered  Feb.  20, 1873. 

<*  Judgment  signed  Maroh  8, 1872. 

(Signed)  ^  Cbas.  Lkauicovt, 

"  JU^  lyik  Duirid  Comi,  PsHtl  ^Orimm." 


A  oertified  oopy  of  this  jadgment,  in  the  abore  words, 
recorded  in  the  recorder's  office  of  Plaquemines  on  the  17ih  of 
April,  1872. 

Meanwhile,  the  plaintifb  moyed  for  a  new  trial,  and  that 
being  refused,  on  the  18th  of  March,  1872,  they  moyed  for  and 
obtained  a  snspensiye  appeal.  The  order  aUowing  the  appeal 
was  as  follows,  the  appeal  bond  being  signed  by  all  the  appel- 
lants :  •<— 

«  W.  A  H.  Stackhottsx  ) 

V.  [-No.  18,860. 

Jaiixs  B.  Zuhts  $i  oL  ) 

^  On  motion  of  Roselias  A  Philips  and  Homer  &  Benedict,  of 
counsel  for  Wm.  Stackhonse,  Sarah  F.  Brooks,  widow  in  com- 
munity of  Haywood  Staokhouse,  deceased  and  natural  tutrix  of  her 
minor  children,  Herbert,  Maude,  Blanche,  and  Mabel  Stackhouie, 
and  Lilla  Stackhouse,  wife  of  J.  W.  Bryant,  duly  authorised  and 
assisted  by  her  husband,  and  the  legal  heirs  of  James  P.  Waters, 
dec'd,  to  wit,  Henrietta  A.  Waters,  wife  of  William  Stackhouse, 
and  by  her  husband  duly  assisted  and  authorised  Mrs.  Widow 
Mary  Tipton,  widow  of  Wlieelock  S.  TTpton,  deo*d,  and  Williaq  H. 
Waters,  and  on  suggesting  to  the  court  that  said  appearers  and 
moyers  have  been  informed  and  belieye  that  there  is  error  ta  their 
prejudice  in  the  final  judgment  rendered  in  the  above-entitled  case 
by  this  hon.  court,  on  the  20th  February,  1872,  and  that  they  are 
desirous  of  appealing  suspensively  from  the  same  to  the  Supreme 
Court  of  the  State  of  Louisiana,  and  on  showing  that  the  clerk 
requires  time  till  the  third  Monday  of  April  next  to  make  the 
transcript  of  appeal,  it  is  ordered  that  a  suspensive  appeal  be 
accorded  to  said  appearers  and  movers  from  said  final  judgment  to 
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the  Sapreme  Oonii  of  Looiriana,  the  same  to  be  therun  retnmaUe 
on  the  third  Monday  of  April,  1872,  upon  laid  appearera  caving 
bond  and  aecarity  eondittoned  according  to  law  in  the  sum  of 
ISO^OOO.'' 

The  caiue  then  proceeded  in  the  Supreme  Court,  entitled  aa 
before.  On  the  Slat  of  May,  1878,  the  oonrt  affirmed  the 
judgment  below.  A  petition  for  a  rehearing  waa  preaented  in 
the  names  of  all  the  appellants;  and,  amongst  other  things, 
stated,  that  pending  the  first  appeal  Haywood  Stackhooae  died, 
.  and  that  the  petitioners  were  made  parties  to  the  appeal  by 
meaos  of  an  order  which  they  recite ;  bnt  that,  when  the  cause 
went  back  to  the  court  below  for  retrial,  Zunts  omitted  to 
make  the  petitioners  parties  to  the  proceedings*  in  that  oourti 
and  that  they  neyer  made  themselves  parties  by  Toluntary  ap- 
pearance by  counsel  or  personally ;  that,  on  the  ^ntrary,  the 
case  was  proceeded  with  by  Zunts  and  hb  counsel,  and  by 
the  former  counsel  of  William  and  Haywood  Staekhouae,  as  if 
the  latter  were  alive ;  and  the  petition,  in  a  labored  aigument, 
contended  that  the  making  of  the  petitioners  parties  to  the  &rst 
appeal  did  not  make  them  parties  to  the  subsequent  prooeed- 
ings.  All  the  points  taken  in  this  suit  on  the  subject  of  want 
of  parties  were  taken  in  the  said  petition  for  a  rehearing. 

On  the  15th  of  December,  1878,  the  petition  for  rehearing 
was  refused,  and  the  judgment  of  the  District  Court  stood 
affirmed.  No  notice  was  taken  by  the  court  of  the  point  re> 
ferred  to.  Whether  it  was  regarded  as  untenable,  or  whether 
the  judgment  was  left  to  stand  at  Zunt*s  own  risk, — good,  at 
all  events  as  against  William  Stackhouse,  —  does  not  appear. 

After  the  recording  of  the  judgment  of  the  District  Court,  to 
wit,  on  the  7th  of  May,  1872,  a  partition  was  made  betweian 
William  Stackhouse  and  the  succession  of  Haywood  Stack- 
house,  of  the  various  pieces  of  property  belonging  to  the  firm  of 
W.  &  H.  Stackhouse,  by  which  the  Bellechasse  plantation  waa 
set  off  to  William,  subject  to  the  Zunts*a  claim ;  and  the  New 
Hope  plantation  was  set  off  to  the  succession  of  Haywood. 

On  the  6th  of  February,  1878,  Siilrah  F.  Brooks,  as  widow 
and  tutrix  as  aforesaid,  mortgaged  the  New  Hope  plantation 
to  Ernst  &  Co.,  to  secure  the  payment  of  certain  notes  qpeci> 
fied  in  the  mortgage. 
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On  ihe  SOih  of  Jwiuwy,  1876,  Znnte  filed  a  petition  in  the 
Dittriet  Court  of  Plaquemines  for  executory  procees  against 
the  New  Hope  plantation  and  other  property,  to  obtain  aatia- 
faoticm  of  the  amount  of  damages  reooyered  by  the  judgment 
of  Feb.  20,  1872,  being  fl0,888.66,  claiming  that  the  same 
was  a  jadicial  mortgage  against  all  the  property  in  the  parish 
belonging  to  William  Stackhoose  and  the  succession  of  Hay* 
wood  Staekhouse.  A  writ  was  issued  accordingly,  and  the  said 
New  Hope  plantation,  together  with  certain  shares  of  bank 
stock,  secured  by  mortgage  thereon,  were  sold  by  the  sheriff  to 
the  appellee,  Silas  W,  Sawyer,  and  an  act  of  sale,  dated  28th 
April,  1876,  was  duly  passed  and  recorded. 

The  appellants,  Montgomery  and  Leng  and  Ogden,  having 
become  the  owners  of  the  notes  secured  by  the  mortgage  given 
by  Sarah  R.  Brooks  to  Ernst  &  Co.,  on  the  15th  of  December, 
1876,  filed  a  bill  in  the  Circuit  Court  of  the  United  States 
against  her  as  widow  and  tutrix,  and  against  one  of  the  heirs 
who  had  become  of  age  and  married,  praying  for  the  Imuo  of 
executory  process  for  the  sale  of  the  undiyided  half  of  the  New 
Hope  plantation  belonj^ng  to  the  succession  of  Haywood 
Staekhouse,  conceding  that  Zunts*s  judgment  was  a  valid  judi- 
cial mortgage  as  against  the  other  undivided  half  belonging  to 
William  Staekhouse;  and  a  writ  of  seizure  and  sale  was  issued 
pursuant  to  the  prayer  of  the  bill. 

It  was  to  enjoin  proceedings  under  the  last-named  writ,  and 
to  establish  his  own  titie,  that  the  appellee.  Sawyer,  filed  the 
bill  in  this  case. 

All  the  material  facts  appear  from  the  documents  submitted 
by  the  parties,  and  the  question  is  one  of  law  alone. 

From  this  statement  it  would  seem  to  be  very  clear  that  the 
vridow  and  heirs  of  Haywood  Staekhouse  were  parties  to  the 
proceedings  in  which  the  judgment  was  rendered,  wliich,  there- 
fore, might  have  been,  though  it  was  not,  rendered  against  the 
succession  of  Haywood  Staekhouse  jointiy  with  William  Stack- 
house.  But  even  if  valid  to  bind  said  succession  in  any  way, 
the  question  remains  as  to  its  effect  against  third  persons.  It 
is  in  form  a  judgment  against  William  Staekhouse  and  another 
person  not  in  being,  but  who  had  died  more  than  two  years 
before  it  was  rendered.    And  in  this  form  it  was  recorded.    By 
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the  law  of  Lomsiaiia  a  jildgmeiit,  at  least  as  to  third  penons. 
lias  no  effect  as  a  judicial  mortgage  until  it  is  recorded.  When 
recorded  it  has  that  effect  against  all  the  immoyables  of  the 
debtor  situated  in  the  pariah.  C:.41  Code,  arts.  8922,  8846. 
Here  one  of  the  nominal  debtors  against  whom  the  judgment 
was  rendered  was  dead,  and  of  course  had  no  immoyables  to  be 
affected  tiiereb^.  Without  the  existence  of  some  rery  artificial 
rule  of  procedure,  it  is  difficult  to  see  how  such  a  judgment, 
quoad  the  deceased  person,  or  his  estate  in  succession,  can  hare 
any  binding  effect  without  being  amended. 

By  the  common  law,  if  a  defendant  died  after  ttiecommeooe- 
ment  of  a  term,  a  judgment  entered  against  him  during'tlie 
term  had  relation  back  to  the  first  day  of  the  term,  and  was 
deemed  valid.  This  fiction  was  allowed  to  subsenre  the  ends 
of  justice.  But  ho  such  rede  can  be  inroked  in  the  present 
case.  ^  Here  the  judgment  could  hare  no  effiact  against  the 
general  immovable  property  of  the  debtor  until  it  was  recorded. 
The  record  is  all  that  third  persons  have  to  look  to  fbr  their 
protection ;  and  in  this  case  it  only  showed  a  judgment  against 
a  person  not  in  eziBtence,  and  did  not  show  a  judgment  against 
his  succession ;  and  did  not  show  that  his  representatives  had 
been  made  parties  to  the  cause. 

In  Norton  v.  JamUon  (23  La.  Ann.  102),  a  case  somewhat 
similar,  differing  in  the  f ^t  that  the  heir  accepted  the  succes- 
sion purely  and  simply,  and  did  not  appear  in  the  proceedings 
until  after  the  judgment  in  question  was  entered,  the  Supreme 
Court  of  Louisiana  said :  ^^  If  defendant  die  after  issue  joined, 
his  heir  should  be  cited ;  until  this  is  done,  judgment  cannot  be 
given  against  the  succession.  5  N.  S.  431.  A  judgment  against 
one,  who,  though  cited,  dies  before  issue  joined,  is  null.  8  An. 
80.  When  H.  R.  W.  Hill  died,  it  was  necessary  to  make  the 
legal  representative  a  party,  otherwise  the  judgment  was  inop- 
erative eA  to  either,  and  the  recording  of  it  created  no  judicial 
mortgage  on  the  property  left  by  H.  R.  W.  Hill.  The  fiction 
of  law  or  its  express  enactment,  by  which  he  was  a  party  to  the 
proceedings,  did  not  make  his  heirs  or  l^gal  representatives 
parties  in  his  person,  and  the  insertion  of  the  word  *  heirs*  in 
the  decree  gave  no  force  to:  the  judgment  against  his  heir  and 
l^^atee,  any  more  than  a  judgment  against  any  person,  eo  nomtfis, 
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who  ifl  not  cited.  The  sabeeqaent  appeanmee  of  J.  D.  WH  as 
a  party  to  the  prooeedings,  in  order  to  appeal  from  the  Ciienit 
Court  to  the  Supreme  Conrti  may  ha^e  made  him  penonaUy 
liable  nnder  the  judgment  rendered  oi^  appeal,  bat  it  could  not 
retroact  so  ai  to  gire  force  to  the  inscription  of  the  judgment 
of  the  District  Court.  Inscriptions  of  mortgages  are  &^rieHjuri$^ 
and  must,  of  themselTes,  be  complete  and  gi^e  all  the  informa 
tion  which  the  hw  intends  is  necessary  for  third  pSkrties.  6  N, 
S.  112;  7  An.  588.  The  judgment  recorded  was  agamst  H.  R. 
W.  Hill ;  but  plaintiff  alleges  that  H.  R.  W.  Hill  died  before 
the  judgment  was  rendered.  •  •  •  The  inscription  does  not  con- 
tain the  name  of  J.  D.  Hill  [heir  of  H.  R.  W.  Hill].  At  the 
time  of  the  rendering  and  recordix^  of  the  judgment  sgainst 
H.  R.  W.  Hillt  the  property  did  not  belong  to  him,  and  no 
judgment  against  J.  D.  Hill  was  recorded  at  the  date  of  his 
sale  to  defendant.  Consequently,  no  judicial  mortgage  attached 
to  the  property  sold  by  J.  D.  HUl  to  the  defendant  by  recording 
the  juc^B^ent  in  question  against  H.  R.  W.  Hm,  rendered  after 
his  death.'' 

It  seems  to  us  that  the  views  here  expressed  are  condusiye 
so  far  as  relates  to  the  validity  of  the  judgment  as  a  judicial 
mortgage  operating  against  the  appellants.  Whether  the  judg^ 
ment  may  not  in  some  manner,  or  to  some  extent,  be  binding 
against  the  succession  of  Haywood  Stackhouse,  it  is.not  neces- 
sary to  inquire.  The  difficulty  consists  in  the  &ct  that  no 
judgment  has  been  rendered  or  recorded  against  said  successiDn. 
The  mere  entitling  of  the  suit  against  William  and  Haywood 
Stackhouse  might  not  have  prejudiced  the  effect  of  the  judg- 
ment, had  it  been  rendered  against  the  proper  parties.  The 
title  of  the  suit  is  employed  only  for  the  purpose  of  identifi 
cation  of  the  cause.  But  here  the  judgment  itself  is  defective. 
It  is  conceded  to  be  good  as  against  the  interest  of  William 
Stackhouse ;  but  as  to  third  persons,  at  least,  it  is  void  as  a 
judicial  mortgage  against  the  property  of  Haywood  Sta^^ouse 
or  his  estate  in  succession. 

It  follows  from  this  that  the  lippellee.  Sawyer,  by  his  pur- 
chase at  sheriff's  sale,  acquired  only  the  undivided  half  interest 
of  William  Stackhouse,  and  that  his  bill  should  have  been 

dismissed. 

▼OL.Z.  S7 
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Tbm  decree  of  the  Ciiciiit  Conrt  will  be  refened^and  the 
eraee  yememled  withdiieetiopetoditmiMthel»natcom]^eint; 
and  it  is 


DiCKXBSCni  9.  CoiLQBcnrB. 

A^  tlM  oinMT  iB  let  €f  luidt  iB  Midiiiu,  died  in  Vdmnr,  1888;  iMT^ 

diildfcii  B.  and  C  hit  oo^j  bdn^t^aw.  Od  Mmnh  t,  C.  and  h«  hoibaad 
eoQTcjed  the  luidt  by  wumaty  deed  t^  J}^  who  pet  H  epon  record  Xaidi  8^ 
188i>Mid  etttered  into  poeeewlon  of  tfiem  i^irii  1  of  tiurt  yeer.  D.  IcenriB^oC 
the  eileteooe  ci  B.,  and  that  he  ttred  in  Califoniia,  wrote  to  htai,  isfeiiiBe 
whether  he  made  any  daim  to  the  pmiileti  On  i^jifl  1, 1888^  die  latter  ad- 
drewed  from  California  to  his  eioler  C,  hi  MWrfgan,  a  letter,  wherrin  he'aaid, 
**  Ton  can  toll  D.  for  me  he  need  not  frar  anj  thing  fkom  me.  •  • .  Toncoa 
plaim  all  there.  This  letter  win  he  enough  for  him.  I  intended  to  gire  joe 
and  yonra  all  mj  ptoperij  there,  and  more  if  jron  need  it."  The  cqaiarte  od 
that  letter  hecoming  known  to  D.,  he,  for  a  talnaUe  couldemlloe  and  h^ 
deede  with  corenanti  of  warranty,  oonTcjed  in  fee  the  landi  to  E.  and  othcre, 
who  thereunder  hare  erer  cince  oocnpied  and  improved  them.  Jnlj  9, 1886^ 
B.  oonrcjed  the  uidiTided  half  of  them  hf  qnitdaim  deed  to  F.,  who^  March 
6,  ljB78»  brought  ejectment.  iKaU,  L  That  B/e  letter  of  April  1, 1868bepcnaee 
at  an  estoppel  in  pai$  which  preclodee  Mm  fkom  totting  up  a  daim  to  them, 
and  ia  an  arallable  defence  to  the  action.  %  That  F.  was  not  a  ftoM  fdi 
pnrchaeer,  and  that  whaterer  title  he  acquired  wae  subject  to  the  legal  and 
equitable  rights  of  D.  and  thoee  claiming  under  the  Utter. 

Ebbob  to  the  Circuit  Conrt  of  tiie  United  States  for  the 
Western  District  of  Michigan. 
The  facts  are  stated  in  the  opinion  of  the  court 

Mr.  O-eorge  W.  Laurian  for  the  plaintiff  in  error. 
Mr.  M.  J.  Smiley ^  eontra. 

Mb.  JireTiOB  Swatkb  deliyered  the  <q»inion  of  the  court. 

This  is  an  action  of  ejectment  brought  by  Dickenon  and 
Wheeler.  The  latter  died  during  the  progress  of  the  suit. 
The  parties  agreed  in  writing  to  submit  the  case  to  the  court 
without  the  intecyiention  of  a  jury.  The  conrt  foimd  the  &ct8* 
So  far  as  it  is  necessary  to  state  them,  they  may  he  thus  summa- 
rized :  Mieajah  Chauncey  owned  the  land  in  coutroTersy.  He 
died  on  the day  of  February,  1853,  leavinL  two  childien. 
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Edmimd  CiliMiMWj  and  Saxali  Eliiie.  Tbej  w«re  bis  onl j  kni*- 
ai-law.  He  is  the  commoii  ■oaroci  of  title  of  all  the  parties  in 
this  liiagatioii.  On  the  8d  of  Ifaieh,  1868|  John  Dine  aaA 
Sarah  his  wife  oonTeyed  by  wanantf  deed  the  entire  pmniies 
to  Lowell  Morton*  The  deed  was  duly  reoorded  on  the  6ih  of 
March,  1854,  and  on  the  Ist  of  April,  1854,  Lowell  Morton 
entered  into  possession  of  the  premises  He  and  the  defendants 
haye  ever  since  been  in  actual  possosoion,  claiming  to  own  and 
hold  the  property.as  tenants  in  comnum.  The  latter  were  in 
possession  at  the  commencement  of  this  suit,  claiming  title 
through  conyeyances  from  Lowell  Morton.  Prior  to  the  1st 
of  April,  1856,  Lowell  Morton  learned  that  Edmund  Channcey 
was  one  of  the  children  of  Micajah  Channcey,  and  that  he  Uved 
in  California.  Whereupon  Loif ell  Morton  procured  Eleaier 
Morton  to  write  to  Edmund  Chauneey  to  learn  whether  he 
made  any  claim  to  the  premises.  On  the  1st  of  April,  1856, 
Edmund  Chauneey,  still  lining  in  CaUfomia,  addressed  a  letter 
to  his  sister,  Sarah  Kline,  then  liTing  in  Michigan,  wherein  he 
disayowed,  in  strong  terms,  the  intention  eyer  to  assert  such  a 
daim. 

The  contents  of  this  letter  subsequently  came  to  the  knowl- 
edge of  Lowell  Morton,  who  thereafter  oonyeyed  to  the  defend- 
ants by  warraniy  deeds.  Under  these  deeds  they  haye  since 
held  and  claimed  title,  and  haye  occupied  and  improyed  the 
property.  On  the  9th  of  July,  1865,  Edmund  Chauneey  con- 
yeyed  tiie  undiyided  half  of  the  premises,  by  quitdaim  deed, 
to  Orlando  B.  Didcerson  and  James  Witherell.  On  the  1st  of 
May,  1868,  Witherell  conyeyed  all  his  right,  title,  and  interest 
to  William  W.  Wheeler,  one  of  the  original  plaintiffs.  The 
suit  was  instituted  on  the  6th  of  March,  1878.  Lowell  Morton 
and  the  defendants  had  then  been  in  possession  eighteen  years 
and  eleyen  months.  The  court  bdow  hdd  as  condusions  of 
law  that  the  action  was  barred  by  the  Statute  of  Limitations  of 
•Michigan  of  1868,  and  by  an  estoppel  in  pau^  and  gaye  judg- 
ment accordingly.  The  plaintiff  thereupon  sued  out  this  writ 
of  error. 

Both  the  condusions  of  law  are  rdied  upon  as  eflrors  for  the 
reyersal  of  the  judgment.  Our  remarks  will  be  confined  to  the 
point  of  estoppcL 
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This  defence  is  founded  npon  the  letter  of  Edmund  Chaonoey, 
The  contents  of  the  letter  of  Morton,  to  which  it  refers,  are  not 
given  in  the  finding  of  fiusts,  bat  the  subject  of  that  iMter  and 
the  inqairj  which  it  made  appear  clearly  in  the  letter  of  Ghann- 
oey.  Heysaid :  ^  Mr.  Morton  wrote  me  a  letter.  He  wanted  to 
know  if  Xintended  to  daim  any  of  the  Conger  farm  **  (meaning 
the  jvemises  in  oontroversy).  ^  Yon  can  tell  Mr.  Morton  for 
me,/he  need  not  fear  any  thing  from  me.  Thank  God,  I  am 
weli  off  here,  and  yon  can  daim  all  there*  This  letter  will  be 
enongh  for  him.  I  intended  to  gire  you  and  yours  all  my  prop- 
erty there,  and  more  if  you  need  it.'*  The  phrase,  ^  I  intended 
to  give,''  &C.,  implies  that  he  knew  \m  luilf  of  the  farm  had 
already  been  sold  to  Morton,  and  that  he  could  not,  therefore, 
give  his .  sister,  Jto  whom  the  letter  was  addressed,  any  part  of 
that  property.  It  does  not  appear  that  there  was  any  other 
property  held  by  them  as  coparceners.  He  says  farther,  that 
he  intended  to  giye  her  more  if  she  needed  it.  All  this  was 
communicated  to  Lowell  Morton.  What  was  the  effect  upon 
him?  He  was  lulled  into  security.  He  took  no  measures  to 
perfect  his  title,  nor  to  procure  any  redress  from  the  Klines, 
who  had  conveyed  and  been  paid  for  the  whole  of  the  property 
while  they  owned  but  the  half.  On  the  contrary,  he  gave  diere- 
after  deeds  of  warranty  to  aU  the  defendants,  —  who  are  sixiy^ 
two  in  number,  —  and  he  and  they  occupied  and  improyed  the 
premises  down  to  the  commencement  of  this  suit.  Between 
that  time  and  the  date  of  the  letter  was  a  period  of  nearly  seven- 
teen years.  What  improvements  were  made  and  how  far  the 
property  had  risen  in  value  are  not  disclosed,  nor  does  it  appear 
what  stimulated  Chauncey  to  violate  his  promise  and  commence 
this  attack  on  the  defendants. 

The  estoppel  here  relied  upon  is  known  as  an  equitable  estop- 
pel, or  estoppel  tfi  pau.  The  law  upon  the  subject  is  well 
settled.  The  vital  principle  is  that  he  who  by  his  language  or 
conduct  leads  another  to  do  what  he  would  not  otherwise  have 
done,  shall  not  subject  such  person  to  loss  or  injury  by  disap- 
pointing the  expectations  upon  which  he  acted.  Such  a  change 
of  position  is  sternly  forbidden.  It  involves  fraud  and  fakehood, 
and  the  law  abhors  both.  This  remedy  is  always  so  applied  as 
to  promote  the  ends  of  justice.    It  is  available  only  for  pro> 
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teotion,  and  cannot  be  naed  aa  a  weapon  of  aasanlt.  It  aooom* 
pliahes  that  which  onj^t  to  be  done  between  man  and  man, 
and  is  not  pennitted  to  go  beyond  this  limit.  It  is  akin  to  the 
principle  inyolyed  in  the  limitation  of  actions,  and  does  its 
work  of  justice  and  repose  where  the  statute  cannot  be  invoked. 
Here,  according  to  the  finding  of  the  court,  the  time  of  adyerse 
possession  lacked  but  a  year  and  a  month  of  being  twenty 
years, — when,  it  is  conceded  the  statutory  bar  would  haye 
been  complete. 

In  Faxtan  t.  Faxtm  (28  Mich,  159),  a  mortgagee  holding 
several  mortgages  preyailed  on  a  son  of  the  deceased  mortgagor, 
then  intending  to  remove  to  a  distance,  to  remain  on  the  prem- 
ises  and  support  the  family,  bj  assuring  him  that  the  mortgages 
should  neyer  be  enforced.  The  son  supported  the  family,  and 
the  property.grew  in  value  under  his  tillage.  After  the  lapse 
of  several  years  the  mortgagee  proceeded  to  foreclose.  He  was 
held  to  be  estopped  by  Us  assurances  upon  which  the  son  had 
acted.  The  court  said :  ^  The  complainant  may  have  estopped 
himself  without  any  positive  agreement^  if  he  intentionally  led 
the  defendants  to  do  or  abstain  from  doing  any  thing  involving 
labor  or  expenditure  to  any  considerable  amount,  by  giving 
them  to  understand  they  should  be  relieyed  from  the  burden  of 
the  mortgages.  In  Hdrkne$9  y.  2bulfitm  (25  id.  80)  and  Thu$- 
dale  y.  Ward  (24  id.  117)  this  principle  was  applied,  in  the 
former  case,  to  the  extent  of  destroying  a  chattel  mortgage, 
and  in  the  latter,  of  forfeiting  rights  under  a  land  oontraet, 
where  parties  were  led  to  believe  they  were  abandoned.  There 
is  no  rule  more  necessary  to  enforce  good  &ith  than  tliat  whidi 
compels  a  person  to  abstain  from  asserting  claims  which  he 
bas  induced  others  to  suppose  he  would  not  rely  on.  The  rule 
does  not  rest  on  the  assumption  that  he  has  obtained  any  per- 
sonal gainer  advantage,  but  on  the  &ct  that  he  has  induced 
others  to  act  in  such  a  manner  that  they  will  be  seriously  prej- 
udiced if  he  is  allowed  to  fail  in  carrying  but  what  he  has 
encouraged  them  to  expect.'*  Cooley,  J.,  was  inclined  to  doubt 
the  sufiBdency  of  the  proof,  but  said,  finally:  ^His*'  (the 
mortgagee's)  ^  assurances  have  undoubtedly  been  relied  upon 
and  acted  upon  by  the  defendants,  and,  considering  the  great 
lapse  of  time  without  any  claim  under  the  mortgages  on  the 
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part  of  the  oomplftiiiant,  I  am  not  dispoaocl  to  diMont  from  tha 
oondosion  of  my  brethren/*  The  case  before  ns  arose  alio  in 
Michigan,  In  JEvom  et  al.  y.  Smjfder  H  al.  (64  Mo.  516),  the 
heirs  aaaalled  an  adminiBtrator's  sale.  No  order  of  sale  ooold 
befoondi  This  was  held  to  be  a  fatal  defeot.  But  the  Supreme 
Court  of  the  State  held  that  where  they  stood  silently  by  for 
yeaia,  while  the  occupant  was  making  TaluaUe  and  lasting  im- 
pro^rements  on  the  propertyt  and  redeeming  it  from  the  lien  ci 
the  ancestor's  debts,  they  woold  be  estopped  from  afterwards 
asserting  their  claim.  Here,  as  by  Judge  Cooley,  stress  is  laid 
upon  the  hpse  of  time.  This  is  also  a  feature  of  the  case  m 
hand. 

Other  authorities  to  the  same  effect  are  Tery  numerous. 
They  rmay  be  readily  found.  It  is  unnecessary  to  ertend  this 
opinion  by  referring  to  them. 

We  think  the  facts  disclosed  in  the  record  make  a  complete 
case  of  estoppd  tn  pai$. 

But  it  is  said  this  objection  to  the  plaintiff's  daim  is  not 
available  at  law,  and  must  be  set  up  in  equity. 

^^This  is  certainly  not  the  common  law.  Littleton  says: 
^  And  so  a  man  can  see  one  thing  in  this  case,  that  a  man  shall 
be  estopped  by  matter  of  &et,  though  there  be  no  writing,  by 
deed  or  otherwise.'  Lord  Coke,  commenting  hereon,  gives  an 
instance  of  estoppel  by  matter  in  fact,  —  this  very  case  of  par- 
tition. Co.  Litt.  856,  sect  667.  And  such  an  award  has  been 
held  sufficient  to  estop  a  party  against  whom  ejectment  was 
brought.  Doe  d.  MarrU  et  al.  y.  BoiMer^  8  East,  16."  Brawn 
T.  Wheeler,  17  Conn.  846,  868. 

In  City  of  Cfineinnati  t.  Leesee  of  White  (6  Pet.  481),  the 
proprietors  of  the  city  plat,  in  1780,  dedicated  the  ground 
between  Front  Street  and  the  Ohio  River  to  the  public  for 
commercial  and  other  purposes.  The  legal  title  had  not  then 
emanated  from  the  government  of  the  United  States.  In  this 
state  of  things  the  Statute  of  Limitations  does  not  nm.  White 
long  subsequentlv  acquired  the  legal  title  and  brought  eject- 
ment for  the  premises.  This  court  said  (p.  441) :  ^  This  is  a 
possessory  action,  and  the  plaintiff,  to  entitle  himself  to  recover, 
must  have  the  right  of  possession ;  and  whatever  takes  away 
this  right  of  possession  will  deprive  him  of  the  remedy  by  ejects 
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menk  AdaaM,  ^jeet  82;  Starkie,  part  4,  605-507.**  Thk  ii 
the  role  laid  down  by  Lord  Mansfield,  in  Atkjfn$  t.  EoartU^ 
1  Burr.  119*  ^Ejeotment,**  eaya  he,  ^ia  a  poeoeseory  remedy, 
and  only  competent  where  the  leeaor  of  the  plaintiff  may  enter, 
and  every  plaintiff  in  ejectment  must  show  a  right  of  possession 
as  well  as  of  property.^  If  the  plaintiff  in  the  present  case 
was  not  entitled  to  possession,  how,  according  to  this  authority, 
could  he  recoTer?  If  he  had  recoTcred,  and  a  court  of  equity 
would  have  enjoined  him  from  executing  the  judgment  by  a 
writ  of  possession,  we  ask,'  again,  how  could  he  recover  in  this 
action?  Is  not  the  concession  that  relief  could  be  had  in  equity 
fatal  to  the  proposition  we  are  considering?  In  Stoddard  y. 
Chamheri  (2  How.  284),  it  was  said  by  diis  court :  **  On  a  title 
by  estoppel,  an  action  of  ejectment  can  be  maintained.*'  We 
do  not  overlook  the  &ct  that  a  landnslaim  had  been  conveyed 
before  it  was  confirmed  by  an  act  of  Congress  to  the  assignor 
and  his  legal  representatives.  It  was  held  that  on  such  con- 
firmation  the  legal  titie  became  vested  in  the  former,  **  and  in- 
ured, by  way  of  estoppel,  to  his  grantee  and  those  who  claimed 
by  deed  under  him.'*  In  that  case,  as  in  this,  there  was  no 
formal  transfer  of  the  title.  The  transfer  was  made,  as  under 
a  statute  of  limitations,  when  the  bar  is  complete,  by  operation 
of  law.  LfffingwM  y,  Warren^  2  Black,  599.  Why  may  not  a 
like  transfer  be  held  to  have  been  made  in  this  case?  The 
reason  given  for  the  rede  of  inurement  and  estoppel  by  virtue 
of  conveyances  is,  that  it  avoids  circuity  of  action.  Does  not 
the  same  consideration  apply,  with  equal  force,  in  cases  of  es- 
toppel in  pout  Why  is  it  necessary  to  go  into  equity  in  one 
case  and  not  in  the  other  ? 

It  has  never  been  held  that  the  Statute  of  Frauds  applies  to 
cases  of  inurement,  and  it  has  been  conceded  that  it  does  not 
affect  cases  of  dedication.  Where  is  the  difference  m  principle 
in  this  respect  between  those  cases  and  the  one  before  us?  But 
here  this  point  cannot  arise,  because  the  promise  relied  upon  was 
in  writing.  In  City  of  Cincinnati  v.  Lessee  of  White  (^tupra)^ 
this  court,  speaking  of  the  dedication  there  in  question,  said, 
^  The  law  consideiB  it  in  the  nature  of  an  estoppel  in  pais, 
which  precludes  the  original  owner  from  revoking  such  dedica- 
tion*" and  that  a  grant^  might  have  been  presumed,  *^  if  that 
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had  been  necessary,  and  the  fee  might  be  considered  in  abey- 
ance until  a  competent  grantee  appeared  to  receiye  it;  which 
was  as  early  as  the  year  1802,  when  the  city  was  incorporated.** 
Here  there  was  a  grantee  capable  of  taking  the  te€  all  the  time 
from  the  date  of  the  letter.  The  common  law  is  reason  deal- 
ing by  the  light  of  experience  with  hnman  afEBirs.  One  of  its 
merits  is  that  it  has  thcHsapacity  to  reach  the  ends  of  justice 
by  the  shortest  paths. 

lliepassage  of  a  title  by  inurement  mid  estoppel  is  its  work 
without  the  help  of  legislation.  We  tl)ink  no  sotmd  reason  can 
be  given  why  the  same  thing  should  not  follow  in  cases  of 
estoppel  in  paU  where  land  is  concerned. 

This  subject  has  been  carefully  examined  in  Bigelow  on 
Estoppel,  pp.  588,  687.  The  learned  author  comes  to  no  final 
conclusion  whether  in  cases  like  this  the  defence  may  be  made 
at  law,  or  whether  a  resort  to  equity  is  necessary.  The  former 
is  our  yiew.  Whether  the  title  passed  or  not,  tiie  &ct  that  the 
plaintiff  was  not  entitled  to  possession  of  the  premises  was  fatal 
to  the  action. 

Chauncey  conyeyed  to  the  plaintiff  in  error  by  deed  of  quit- 
claim. He  is  not,  therefore,  a  bona  fide  purchaser.  PiaU  t. 
Oliver,  8  How.  888 ;  May  ▼.  Le  Claire,  11  Wall.  217.  Morton 
and  the  defendants  were  in  possession.  For  both  these  reasons, 
he  took  whatever  title  he  acquired  subject  to  all  the  rights, 
legal  and  equitable,  of  Morton  and  oi  the  defendants,  who 
deraigned  their  titles  from  the  latter. 

Judgment  cffirmed. 
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C!0UKT7  or  0A88  w.  OmuRT. 

1.  Tbt  Qoort  mDmiw  to  hi  ndiDfi  in  Ommlg  ^EUmg  ▼•  Morfar  (M  U.  &  ei^)^ 
thatthtpioTliloiif  ci  Met  H  art  U,  of  tht  Coaalltatlon  adoptad  bj  Mia- 
•owi  in  1886^  which  rt^idre  tfw  ■unit  of  two4hfadt  of  th«  qiulliid  Totort 
of  a  eoimtj  to  *  fabtcriptioii  on  Ua  behalf  for  atook  in  *  oorpomtion,  do  not 
npplj  to  eaiaa  wh«ra  audi  aobaoriptlcn  la  nwda  tot  atook  In  a  railroad 
oompaoy  fniraanl  to  the  pawar  eanfarrad  by  Ita  chaMr  grantad  prior  to 
the  adoption  of  that  Ckmatitatioa^  notwitho landing  tha  oontempUtad  road 
ii  a  bnuMdi  road,  the  eonatractlon  of  which,  although  anthoriaad  bj  anoh 
diarter,  li  imdertakan  aa  an  Independent  enterpfiae  under  the  act  of  Maroh 
81, 1866,  entllled  "*  An  Aet  to  aid  hi  the  boOdlng  of  branoh  railroad  In  the 
State  of  MlaaovL* 

1.  Where  the  ooaopenj  anthorlaed  a  oommlttee  to  take  diarge  of  the  eonatni» 
tlon  of  snob  road,  and  aettdt  iubecriptiona  hi  the  name  of  the  company  te 
the  nae  of  anoh  branch,  and  It  sobaaqnentlj  aialgned  a  portion  of  iti  Ikan- 
chiiai  to  another  oompaigr,— iZiU^  that  the  branch  being  thna  mganiiad 
and  hiTeated  with  the  powera  and  fniTllegM  oonterad  by  the  charter  of  the 
company  to  enable  h  to  pioaecnte^tfae  woA,  a  anbeci^iltioa  by  a  oooaty 
tfiroQ^  whidl^  anch  road  paaaed  la  not  rendered  InTalid  by  the  tact  that 
when  made  audi  partial  aatigunent  by  the  ^"ifrpaiwr  of  Ita  franddaaa  had 
teken  alaoe. 

8.  Where  the  oooaly  court  made  an  order  to  adMOilbe  to  the  capital  atook  of  the 
oompaqy  for  the  nae  of  one  of  Ha  bnmdiea,  and  laavad  ooonty  bonda  whidi 
were  aoocptcd  by  the  -conatrnptlon  committee,  in  payniant,  —  AU^  that 
an  actual  manual  aobaciiption  on  the  hooka  of  the  company  vaa  not  naeaa- 
eary  to  entitle  the  oovn^  to  the  atock,  or  to  bind  It  aa  a  anbacriber  tfaemta* 

4  A  ftoaa  JUb  pnrdiaaer  of  negotiable  aeenrltlce  before  their  matorl^  la  not 
affected  with  conatmjBtlTe  notice  of  .a  aolt  re^pectfaig  them.  Oamig  9f 
Wanrn  r.Mmrtg  (87  0/^8. 187)  died  on  tUa  point  and  approTid. 


£bbob  to  the  Cizouit  Court  of  ihe  United  States  for  the 
Weatern  Digtiiet  of  Miaaonxi. 

This  addon  waa  Inonght  against  the  oonnty  of  Caas,  Hiflaonii, 
on  certain  inteiTest  oonpops  or  wananta  detached  from  bonda 
pnrportiiig  to  be  issued  by  the  eonnty  court  of  that  county. 
The  following  ia  a  copy  of  one  of  the  bonds  and  of  a  coapon 
thereto  annexed :  — 

m 

'^Ujhtbd  Staxbs  ov  AummoJu 

«"  $1,000.]  [County  Bond  No.  66 

^OouvTT  OF  Cass,  Stats  of  Missouxl 

^  Jitlareil  tm  per  eeni  per  ammmf  payable  an  ihe  Jktt  daye  of 

AvguU  and  FAruary^  in  New  York. 

^Know  all  men  by  these  presents,  that  the  county  of  Caaa^  in 
the  State  of  Miaaouri,  acknowledges  itself  indebted  and  firmly 
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bound  to  the  Tebo  and  Neosho'  Railroad  Company,  to  the  nae  and 
benefit  and  in  the  name  of  the  Clinton  and  Ejinaaa  (Sty  Branch  of 
the  Tebo  and  Neoeho  Railroad,  in  the  si^n  of  tl|000,  which  asm 
the  said  county,  for  ralne  received,  hereby  promiaea  to  pay  to  the 
Tebo  and  Neoaho  Railroad  Company,  or  bearer,  to  aid  in  building 
the  aaid  brancih  railroad,  at  the  National  Park  Bank,  in  the  city 
of  New  York,  in  the  Sute  of  New  York,  on  the  first  day  of  Feb- 
ruary, AJo.  1891,  redeonable,  however,  at  the  option  of  the  county 
court  of  aaid  county  at  any  time  after  Uie  lapse  of  five  years  after 
the  date  hereof  together  with  interest  thereon  fi^om  the  first  day 
of  February,  1871,  untfl  paid,  at  the  rate  of  ten  per  centum  per 
annum,  which  interest  shall  be  payable  aemi-annuaUy,  on  the  first 
days  of  August  and  February  of  efkch  year,  on  presentation  .and 
delivery  at  said  bank  of  the  coupons  of  interest  hereto  severally 
attached.  This  bond  is  issued  under  and  in  pursuance  of  an  order 
of  the  county  court  of  the  county  of  Osss,  in  the  State  of  Ifissouii, 
and  in  pursuance  of  and  by  authority  of  an  act  of  the  General  Assem- 
bly of  the  State  of  Missouri,  entitled  ^  An  Act  to  incorporate  the 
Tebo  and  Neosho  Railroad  Company,-  approved  Jan.  18,  1860, 
and  of  an  act  of  the  General  Assembly  of  the  State  of  Missouri, 
entitled  *  An  Act  to  aid  in  the  building  of  branch  railroads  in 
the  State  of  Missouri,'  approved  March  21,  a.d.  1888.  In  testi- 
mony whereof  Uie  said  county  of  Cass  has  executed  this  bond,  by 
the  presiding  justice  of  the  county  court  of  Cass  County,  under  the 
order  of  said  court,  signing  his  name  hereto,  and  by  the  derk  of 
said  court,  under  the  order  thereof,  attesting  Uie  same  and  affixing 
the  seal  of  said  court,  at  the  town  of  Harrisonville^  county  of  Cass, 
afi>resaid,  this  first  day  of  February,  Jud.  1871. 

^Jbhixl  G  Stbtxnsoit, 

^PrmiiMgJwiikivfAB  Cmmig  Cmrt  if  Cau  Comity,  MmamC 

^Attest: 
[sxAL  of  oass  oountt  coubt.]  *<0.  H.  Dobb, 

^'CMiiftikCcuitigCcmio/ Cam  canity,  Misiomi. 

««|50.]   BarrisofwilU,  Oaas  County,  Maauri,  Feb.  1, 1871.    [t60. 

**  The  County  of  Cass  acknowledges  itself  to  owe  and  promises 

to  pay  to  the  bearer  fifty  dollars,  on  the  first  day  of  August,  1878, 

at  the  National  Park  Bank,  in  the  city  and  State  of  New  York, 

being  semi-annual  interest  on  bond  No.  86. 

**C.  H.  DOBB, 
"  CM;  if'Cau  CmaUg  CMrt,  Af/novru" 

The  Tebo  and  Neoeho  Railroad  Company  mentioned  in  the 
bond  was  incorporated  Jan.  16, 1860,  by  an  act  of  the  General 
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AumAAj  of  Ifinoori  (Aets  of  Mo^  1860,  p.  402),  ib»  dghth 
aeetion  of  which  reads  as  follows:  ^The  8ih,  9th,  10th,  Uih, 
12th,  18th,  14th,  16th,  16th,  17th,  18th,  lOth,  20th,  2l8t,  and 
22d  sectioDs  of  an  act  entitled  *  An  Act  to  incoqporate  the 
Osage  Valley  and  Southern  Kansas  Railroad  Company,  approred 
Nov.  21, 1867,*  axe  hereby  re-enacted,  and  declared  to  be  ap- 
plicable to  the  company  hereby  incorporated ;  and  all  powers 
therein  contained  aris  extended  to  the  Missouri,  Tebo,  and  Neosho 
Railroad  Company.**  The  charter  of  said  Osage  Valley,  &c, 
Railroad  Company  is  set  forth  in  the  acts  of  that  State  for  1867| 
p.  50,  and  its  fourteenth  section  provides  that  ^4t  shall  be  law- 
ful for  the  county  court  of  any  county  in  which  any  part  of  the 
route  of  said  railroad  or  its  branches  may  be,  or  any  county 
.adjacent  thereto,  to  subscribe  to  the  stock  of  the  company} 
and,  for  the  stock  subscribed  in  behalf  of  the  county,  may  issua 
the  bonds  of  the  county  to  raise  the  funds  to  pay  the  same.** 
The  act  of  incorporation  authorizes  the  company  to  construct  a 
road  between  certain  points,  and  *^  to  extend  branch  railroads 
into  and'  through  any  counties  that  the  directors  may  deem 
adTisable.** 

The  fourteenth  section  of  the  eleyenth  article  of  the  Con- 
stitution of  MiBsouri,  adopted  in*  1886,  declares  that-  **^the 
General'  Assembly  shall  not  authorize  any  county,  eity«  or 
town  to  become  a  stockholder  in,  or  to  loan  its  credit  to* 
any  company^  association,  or  corporataon,  unless  two*tibirds 
of  the  qualified  roters  of  such  county,  city,  or  town,  at  a 
regular  or  special  election  to  be  hdd  therein,  shall  assent 
thereto.** 

The  aot  of  March  21, 1868,  recited  in  said  bonds  in  connso- 
tion  with  the  act  of  Jan;  16, 1860,  as  the  authority  for  issuing 
them,  is  set  forth  in  the  case  of  Oountjf  of  Henry  y.  Sicok^^ 
96  U.S.  619. 

Proceeding  under  its  charter  and  the  provisions  of  the  branch 
railroad  act,  the  directory  of  the  Tebo  and  Neosho  Railroad 
Company  adopted,  on  the  6th  of  June,  1870,  a  resolution 
establiBhing  a  braiolh,  to  be  known  as  the  ^  Clinton  and  Kansas 
City  Branch,**  designating  its  point  of  intersection  with  the 
main  line  and  its  general  course.  A  copy  of  it  was  filed  with 
the  Secretary  of  State.    At  the  same  time,  a  committee  was 
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appomted  to  take  charge  of  the  oonstmotaon  of  tlie  biaaeh,  and 
aatborized  to  solicit  sabacriptioiis  in  the  name  ol  the  company 
to  the  use  of  the  brandL 

On  the  llih  of  October,  1870,  the  Tebo  and  Neoaho  Rail- 
road Company  entered  into  a  contract  -with  the  Missouri, 
Kansas,  and  Texas  Railway  Company,  organized  and  doing 
business  under  the  laws  of  the  State  of  Kansas,  by  the  terms 
of  which  the  former  company  sells  and  conveys  to  the  latter 
'*all  its  priyileges,  ri^^its,  powenm  franchises,  real  estate,  and 
other  property,  the  whole  or.  a  part  of  which  is  in  this  State, 
excepting  only  such  as  belpng  to  the  extension  ol  the  Tebo 
and  Neodio  line,  north  from  Sedalia  via  BoonTille,**  &q^  ^  and 
doth  consent  to  a  merger  of  the  same  with  the  franchises, 
property,  and  rij^ts  of  said  party  of  the  second  part;  and 
the  said  Missouri,  Kansas,  and  Texas  Railway  Company,  par^ 
of  the  second  part,  shall  haye,  exercise,  and  enjoy  all  the 
rights,  powers,  priyileges,  and  immunities  of  the  orij^nal  char- 
ter of  the  Tebo  and  Neosho  Railroad  Company,  and  of  tt^ 
scTeral  amendments  thereto,  in  the  same  manner  and  to  ti^ 
same  extent  as  has  heretofore  been  exercised  and  enjoyed 
by  the  said  party  of  the  first  part,  or  by  the  several  share- 
holders in  said  company,  wl^ose  stock  shall  be  exchanged  as 
herein  provided,  either  or  both;  and  the  said  party  of  the 
second  part  does  hereby  accept  the  terms  and  conditions  of 
the  within  instrument.*'  The  contract  was  filed  and  recorded 
in  the  office  of  the  Secretary  of  State  on  the  4th  of  January, 
1871. 

On  the  28th  of  February,  1871,  upon  the  application  of  the 
committee  appointed  by  the  resolution  of  June  6,1870,  the 
county  court  of  Cass  County,  by  an  order  of  record,  sub- 
scribed for  *^three  thousand  shares  of  the  capital  stock  of  the 
Tebo  and  Neosho  Railroad  Company  (now  in  part  the  Mis- 
souri, Kansas,  and  Texas  Railway  Company),  in  the  name  of 
and  for  the  use  and  benefit  of  the  Clinton  and  Kansas  City 
Branch  of  the  Tebo  and  Neosho  Railroad,  and  to  aid  in  the 
construction  thereof,  each  share  being  of  the  denomination 
ol  9100,  and  amounting  in  the  aggregate  to  the  sum  of 
•800,000,"  &e. 

The  remaining  facts  are  set  forth  in  the  opinion  of  the  court. 
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The  CftM  WW  triad  by  the  ooart,  which  made  a  special  flBdiiig 
olthefaoti.  A  jnjpnant  was  rendered  far  the  jlaiiitiff  beh»W| 
and  the  comity  then  saed  oat  thia  writ. 

The  following  aie  the  enson  aiaigned:— 

1.  The  charter  el  the  Tebo  and  NeoBho  Baflroad  Graipany 
did  not  anthorise  the  ooontj  court  of  Can  County  to  iaaoe  the 
bonds  in  qneation,  in  tiie.  absence  of  die  assentol  two4hirds  of 
the  qualified  Toters  of  said  coontyt  and  the  court  bdow  ened 
in  holding  that  such  power  edsted. 

3.  The  act  of  the  Missouri  legislataze  ot  Jan.  14,  1980, 
required  as  a  condition  precedent  to  the  subscribing  of  stock 
to  a  railroad  company,  and  the  issue  <rf  bonds  to  pay  therefoTi 
that  an  election  should  be  held  in  the  county  to  test  the  sense 
of  the  tax-payers  ol  the  county,  an  the  'question  cl  making  the 
subscription  and  issaing  the  bonds,  and  the  court  ened  in 
holding  otherwise. 

8.  Said  company,  at  the  time  of  the  subscription  by  Cass 
County  to  the  stodk  of  the  branch  road,  had  sold  all  its  inteti- 
est  in  isnd  control  oyer  the  alleged  branch  road,  and  had  no 
authority  to  reeeiTe '  subscriptions  of  stock  for  such  brandi 
road,  or  to  contract  for  the  issue  of  bonds  on  account  oif  such 
subscription,  nor  could  the  branch  road  receiTS  such  sub* 
scriptions  or  make  such  contnet ;  and  the  court  erred  in  hold- 
ing otherwise. 

4.  The  county  court  had  no  authority  to  issoe  the  bends  'in 
question,  becaose,  by  the  judgment  of  a  coutt  of  competent 
jurisdiction,  they  haye  been  restrained  from  issuing  said  bonds; 
and  the  court  bebw  ertdd  in  holding  otherwise. 

6.  It  does  not  appear  from  the  finding  of  the  facts  by  the 
c^Hirt  that  the  county  court  of  Cass  County  made  any  yalid 
contract  with  said  company,  or  any  other  person  or  company, 
for  the  issue  of  stock  to  said  county,  nor  that  there  was,  in 
fact,  any  yalid  subscription  by  said  county  court  te  die  stock 
of  any  company;  and  the  court  therefore  ened  in  renderiug 
judgment  for  tiie  plaintiff  below,  on  the  special  finding  of 
facts. 

The  case  was  argued  by  Mr.  Jam€%  0.  Broadhead  for  the 
plaintiff  in  error,  and  by  J&.  Thonuu  K.  SkMser  tot  the  dO' 
fendant  in  error. 
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Mb.  J1T8TICB  BBADunr  delifwed  the  opinioii  of  ihe  oonrt 
This  0886  IB  almort  precisely  aimfler  to  that  of  dmiUjf  of 
Emrjf  T.  Nieolay  (96  U.  S.  619),  the  irathority  for  iaeiiiBg 
the  bonds  being  didmed  nnder  the  same  efaaiter  <th»t  of  the 
Tebo  and  Neosho  Railroad  Company),  and-being  pnisned  nn- 
d^  the  same  general  aot  of  Maroh  .21,  1868,  as.  in  that  case ; 
and  the  same  defence  (amongst  others)  being  set  np,  to  wit, 
that  the  sabsoriptlon  to  the.  capital  stock  of  the  company  ims 
made  and  the  bonds  were  issiied  by  the  act  of  the  county  conrt 
alone,  without  a  Tote  of  the  peo{^le,  as  required  by  the  CSonstitu- 
tion  of  1866.  This  is'the  ground  relied  on  in  the  first  assign^ 
ment  of  error. 

The  only  material  difference  between  the  present  case  and 
that  o|  Henry  County,  in  refereaoe  to  the  point  in  questknit 
arises  from  the  circumstance  that  in  this  case  the  order  of  the 
county  court  for  making  the  subscription  was  not  adopted 
until  after  the  sMgnment  by  the  Tebo  and  Neosho  Bailroad 
Company  of  a  portion  of  its  franchises  to  the  llissouri,  KsnsaSi 
find  Texas  Railway  Company ;  whilst  in  the  Henry  County  case 
tlie  order  for  a  subscription  was  prior  in  date  to  the  said  assign- 
ment. But  we  do  not  regard  this  diflbrence  as  materiaL  In 
both  cases,  the  branch  railroad  was  authorised  to  be  cooh 
struoted  by  a  resolution  of  the  board  of  directors  of  the  Teba 
and  Neosho  Railroad  Company  before  the  assignment,  and  a 
committee  was  appointed  to  take  charge  of  its  construction  and 
solicit  subeoriptious  therefor ;  and  in  both  cases  the  bonds  of 
the  county  were  issued  after  the  said  assignment.  The  au- 
thority of  the  Tebo  and  Neosho  R;ailroad  Company  to  estab- 
Ush  independent  branches  under  its  charter,  and  pursuant  to 
the  i»oTisions  of  the  act  of  March  21, 1868,  entitled' **  An  Act 
to  aid  in  the  building  of  branch  railroads  in  the  State  o£ 
^Missouri,*'  was  considered  in  the  Henry  County  case,  and  need 
not  be  again  discussed.  The  resolution  for  establishing  the 
branch  road,  to  aid  which  the  bonds  now  in  question  were 
giyen,  was  adopted  on  the  6th  of  June,  1870,  and  was  as 
follows :  — 

^  Iteeolvedy  by  the  board  of  directors  of  the  Tebo  and  Neosho 
Kailroad  Company,  that  it  is  the  desire  of  this  company  to  build 
a  branch  railroad  from  a  point  on  the  main  line  of  the  roMl  of  said 
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compaojy  at  or  near  the  town  of  OBnton,  Henrj  Oonntj,  nordi- 
weatwardlj  in  the  general  direetion  of  Kanaae  (Stj,  to  a  p<tet 
either  on  the  Padfio  Raflroad  easterly  of  aaii  ettji  or  to  a  point  al 
aaid  ektj  on  the  line  of  roadlately  known  as  the  Oameron  and 
Kanaaa  CStj  Railroad,  aaid  hranch  railroad  to  be  deaignated  and 
known  as  the  Ointon  and  Kanaaa  Oitj  Braneh  of  the  Tebo 
and  Neoaho  Railroad,  and  that  the  aame  ia  deaignated  and  eatab- 
fished  nnder  the  pro^itiona  of  the  ohartar  of  thia  oompanj  and  the 
act  of  the  General  AMea^blj  of  KQaaoori,  entitled  « An  Aet  to 
aid  in  the  bnilding  of  branch  railroada  in  the  State  of  Ifiaaonri,' 
approved,"  Ac 

The  findings  also  show  thai  Hie  Tebo  and  Neoaho  Rail- 
road  Company  aathorized  a  oommittee  to  take  charge  of  tba 
oonstifnction  of  aaid  hranch  road,  and.  to  use  the  name  of  the 
compiuny,  and  tp  sdioit  snbsoriptions  in  its  name  to  the  nae  of 
said  branch,  >  As  far,  therefore,  as  depended  upon  the  Tebo 
and  Neosho  Railroad  Company  proper,  its  powers  were  exerted, 
before  the  assignment  of  its  franchises,  in  the  establishment 
and  organisation  of  the  branch  road.  The  braiaoh  bring 
ihna  oiganiied  and  set  in  operation,  became  inrestod  wilih 
the  powers  and  priTileges  oonfM^d  by  ibd  charter  of  Aa 
company,  to  enable,  it  to  lay  out  and  constmct  its  road,  and 
to  proomfe  the  reqdsite  means  of  aocomidiAdhing  these  objeMs ; 
and  the  coonties  tiirongh  which  it  was  located  therenpM 
became  authorised  to  sabsoribe  stock  in  aid  of  its  cMstructiaq. 
These  powenm  hanng  thns  been  brought  into  ennteiibe,  were 
not  eztingoished  by  the  snbseqnent  partial  assignment  ni  its 
franchises  by  the  parent  company  to  the  Ifissonri,  ITansas,  and 
Texaa  Railway  Company.  Whstfaer  the  appUeataon  to  the 
connty  for  aid  was  made  belcHie  or  after  said  assignment  eonld 
make  no  difference.  As  stated  in  the  Henry  County  case,  the 
Tebo  and.  Neosho  Railroad  Company  still  oontinned  in  exist' 
ence,  inTested  with  a  large  portion  of  its  franchises. 

Tlie  county  of  Cass  thus  haTing  the  pow^  to  subsorfte 
capital  stock  in  aid  of  the  branch  road,  the  county  court,  on 
application  made  to  it  for  that  purpose,  on  the  2Btli  of  9 An* 
ary,  1871,  did  order  and  adjudge  ^  that  4ie  connty  of  Cass  do 
subscribe  for  and  agree  to  take  three  thoasaad  shares  of  liie 
ca|ntal  stodi  of  the  Tebo  and  Neosho  Railroad  CompanyXnow 
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in  pari  the  Misflonri,  yimimH,  and  T«xas  Railway  Compaay),  in 
die  name  of  and  for  the  oae  and  benefit  of  die  Clinton  and 
Kansas  City  Branch  of  the  Tebp  and  Neosho  Railroad,  and 
to  aid  in  die  oonstraetion  thereofi  each  share  being  of  the 
denomination  of  9100,  and  amoimting  in  the  aggregate  to 
the  sum  of  9800,000,  under  and  by  ^rirtne  of  the  aathoUty 
in  the  charter  of  the  Tebo  and  Neosho  Railroad  Company 
contained,  and  tinder  the  act  of  the  GtoneiU  Assembly  of 
the  State  of  Missouri,  endded  *  An  Act  to  aid  the  building 
of  branch  railroads  in.  the  State  of  Missouri,'  approved  March 
21,  1868,  and  in  accordance  widi  the  resolutions  and  orders 
of  the  board  of  directors  of  said  Tebo  imd  N^oeho  Railroad 
Company  establishing  said  briME^ch  raibpad  and  authoriziiig 
subscriptions  to  said  capital  stock  to  aid  in  the  constnuH 
tion  thereof,  adopted  on  the  sixth  day  of  June,  1870 ;  the  said 
stock  to  be  paid  for  by  the  issue  and  deliyery  to  the  committee 
appointed  to  construct  said  branch  railroad,  or  to  their  succes- 
sors in  office,  of  the  coupon  bonds  of  the  county  of  Cass  of  the 
denomination  of  91,000  each,  bearing  date  the  first  day  of 
February,  1871,  with  interest  at  the  rate  of  ten  per  cent  per 
annum,  payable  semi-annually,"  &c 

The  order  then  prescribed  certain  conditions  as  to  the  time 
and  circumstances  under  which  the  bonds  were  to  be  deUyered, 
which  are  not  relerant  to  the  point  under  consideration. 

In  pursuance  of  this,  order,  the  bonds  were  signed  by  die 
<^oers  of  the  county,  and  wwe  issued  in  August,  1871 ;  and 
the  court  finds  that  die  plaintiff  is  an  innocent  holder  for  Talue 
of  the  coupons  sued  on. 

We  think  that  the  case  is  entirely  within  the  decision  in 
County  qf  Henry  t.  Nieolay  (^tupra)^  and  that  the  conMitutional 
proTision  does  not  apply  to  it. 

But  the  defendant,  in  its  second  assignment  of  error,  relies 
on  the  act  of  the  Minouri  legislature  passed  Jan.  14,  1860^ 
which  required  as  a  condition  precedent  to  the  subscription 
of  stock  to  a  railroad  company,  and  the  issue  of  bonds  to  pay 
therefor,  that  an  election  should  be  held  in  the  county  to  test 
^  sense  of  the  tax-payers  on  the  question  of  subscription. 

'The  same  objection  was  raised  in  C^nmfy  of  SehuyUr  t. 
l%ama$  (98  U.  S.  169),  and  we  orerruled  it  on  the  author- 
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itjr  ol  Smith  T.  The  OamUy  rf  Otari,  54  Ho.  ^  We  Mi 
no  roMon  to  ohaiige  that  opinioii.  The  aet  of  11^0  mto  an 
amendment  to  the  geneial  raiboad  law,  and  is  held  not  to 
apply  to  oompanieB  haTing  special  eharters,  in  which  special 
power  is  giyen  to  ooanties  and  townships  to  sabscribe  stock  in 
aid  thereof. 

The  third  assignment  of  error  relates  to  the  supposed  efEeei 
of  the  assignment  by  the  Tebo  and  Neosho  Railroad  Compatay 
of  its  franchises  to  the  HisBbari,  Kansas,  and  Texas  Railway 
Company,  which  has  already  been  snfficienily  disciissed. 

The  f dnrth  assignment  is  based  on  the  fact  that  the  bonds 
were  issued  pending  and  in  violation  of  an  injunction  pf  the 
Circuit  Court  of  the  county  of  Cass,  directed  to  the  justices 
of  the  oouniy  court;  and  it  is  argued  that  this  was  notice 
to  all  the  world  of  the  objections  to  the  regularity  and  valid- 
4ty  of  the  bonds.  It  seems  tiiat  the  bonds  were  in  the  keeping 
of  the  National  Park  Bank  of  the  djby  of  New  York,  which 
was  not  made  a  party  to  the  injunction  suit.  It  also  appears 
by  certain  proceedings  of  the  county  court  of  Cass  County,  had 
on  the  tweniy-fifth  day  ojE  September,  1871,  and  set  fcnrtii  in 
the  findingn  of  fact,  that  the  bonds  were  deliyered  to  the  con- 
struction committee  of  the  branch  railroad;  but  under  what 
circumstances  they  were  deliyered  is  not  ^bown.  The  coupons 
subsequently  came  into  the  hands  of  the  plaiiitiff  as  an  inno- 
cent purchaser  for  yalue.  The  question  of  lu  penduM  as  ap- 
plicable to  negotiable  securities  was  fully  considered  by  us  in 
the  case  of  Cawity  of  Warren  y.  Marcjf  (97  U.  8. 107),  and  we 
there  held  that  a  lana  fide  purchaser  before  maturity  is  not 
affected  with  constructive  notice  of  a  suit  respecting  such 
paper.  That  decision  applies  to  the  present  case,  and  the 
objection  cannot  prevail  to  invalidate  the  plaintiff's  titie. 

To  the  fifth  and  last  assignment  of  error  it  may  be  answered, 
that  it  does  appear  that  the  county  court  on  behalf  of  the 
county  made  an  order  to  subscribe  to  the  capital  stodc  of  the 
Tebo  and  Neosho  Railroad  Company  for  the  use  of  the  Clinton 
and  Kansas  City  branch ;  that  it  dealt  with  the  construction 
committee  of  the  biynoh  road,  and  that  the  bonds  in  question 
were  issued  to  the  said  committee  in  payment  of  said  stock. 
That  this  was  a  transaction  which  entitied  the  county  to  the 
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amount  of  rtoek  sobserlbed  eannot  be  doabted.  An.  aetoal 
manoal  Biilwciiptian  on  the  books  of  the  compeny  mm  not  neo- 
easaiy  to  entiile  the  oonntj  to  Hie  ttoek,  or  to  bind  it  as  a 
subscriber  thereto.  In  Ckmnijf  of  Moultrie  t.  Bockmghiam  Tm 
Cent  Semnge  Bank  (92  U.  S.  681),  where  the  board  of  snper- 
Tisors  of  the  ooonty  ordered  that  a  sabseription  to  the  rtoek  of 
a  railroad  company  be  made  by  the  conntyt  and  that  bonds 
shoold  be  issued  in  payment  tirareof ;  and  the  order  was  re- 
corded in  the  minutes  of  the  board,  and  bonds  were  actually 
issued  to  the  railroad  company  in  pursuance  tiiereof,  though 
no  subscription  tothe  stock  was  actually  made  on  the  books  of 
the  eompanyt — we  hdd  that^  whether  the  action  of  the  board 
was  in  substance  and  l^gal  effect  a  subscription,  or  only  an 
undertaking  to  subscribe,  accepted  by  the  company,  a  Tslid 
contract  existed  between  the  county  and  the  company.  The 
committee  of  constmdion  in  the  present  case  represented  the 
branch  railroad  as  a  separate  interest  from  that  of  the  parent 
company,  and  the  acts  of  the  committee  were,  as  to  the  branch, 
the  acts  of  the  company  which  the  latter  could  not  control  or 
gainsay.  The  stock  subscribed,  or  agreed  to  be  subscribed,  for 
the  use  of  the  branch,  was  separate  stock,  not  under  the  con- 
trol of  the  parent  company,  but  under  the  control  of  the  com- 
mittee. As  the  dealings  of  the  county  court  were  with  the 
committee,  though  the  name  of  the  company  was  used,  the 
transaction  was  complete  without  any  confirmatory  action  of 
the  company,  and  the  county  was  entitled  to  its  stock  whether 
certificates  therefor  were  actually  issued  or  not  We  think 
that  this  assignment  of  error  cannot  be  sustained. 

Judgment  ij^firmed. 
Mb.  Jxtbtiob  Hablah  dissented. 
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Railroad  CkMFAxrr  f  •  CoLLKiaE. 

L  Th«  t«z  on  inttlctt  ]«id  bj  oorponlions  under  sect  ISS  of  Um  intcrnUHWfi- 
oniw  law,  MM  MModed  bj  tbo  ael  of  Jnlj  18, 180G  (U  Btat  188);it  u  tzdit 
tax  on  their  baelneMy  to  be  paid  bj  them  out  of  their  earningt,  income^  and 
profltt. 

1.  In  order  that  Iti  payment  might  be  eeeored,  tUt  tax  was  laid  on  the  eubjeeta 
to  wliich  these  eandngt  were  applied  in  the  nenal  eonrw  of  boiincet  of  eaeh 
oorporations;  namelj,  dividende,  interest  on  funded  debt^  ooDstmetion,  or 
some  roserre  fond  held  by  the  oompany. 

t,  8«ch  A  tax  is  not  inraUdated  by  the  proidsion  that  the  amoitait  of  it  nsy  he 
'  withheld  from  the  dividend  or  tlie  interest  doe  or  payable  to  tlie  stodcholder* 
or  the  bondholder,  who  is  a  dtiaen  or  a  snbjeet  of  a  foieign  goTemmsBt, 
with  no  residenee  in  this  ooontcy. 

Erbob  to  the  Cironit  Court  of  the  United  States  for  tlie 
District  of  Massachusetts.  ' 

This  is  a  suit  by  the  Michigan  Central  Raflroad  Compiny 
against  Charles  W.  Slack,  odUector  of  internal  revenne  for  the 
third  collection  district  of  Massachnsetts,  to  recover  a  tax. or 
duty  of  8860.88,  paid  to  him,  nnder  potest,  on  the  twenty- 
eighth  day  of  February,  1870;  which  tax  was  ^assessed  on  or 
abont  the  19th  of  ^t  month  on  sterling  bond  interest  paid 
by  said  company  in.  London  in  gold,  in  the  preyions  inonih  of 
January,  by  cashing  certain  Coupons  which  then  fell  due*    ' 

The  coupons  were  attached  to  <|«rtain  sterling  bonds  issued 
by  said  company,  to  the  amount  of  X06,700,  and  negotiated  by 
their  agents  in  London  in  1862,  or  early  in  1868.  The  bonds 
were  due  in  July,  1872,  and  paid  at  maturity,  in  gol4i  in 
London. 

So  fsr  as  the  company  know,  not  one  of  them  was  ever  held 
by  any  person  in  the  United  States,  or  by  other  than  non-resi- 
dent aliens,  and  the  interest  aocruing-was  regularly  paid  in  gold 
in  full  in  London,  without  rebate  or  reserration  of  the  United 
States  intemal-reyenue  tax. 

Appeal  was  duly  made  to  the  Commissioner  of  Internal 
Avenue  before  this  suit  was  brought. 

The  court  below  found  for  the  defendant,  whereupon  the 
company  brought  the  case  here,  and  assigns  for  error  that  the 
court  below  erred  in  finding  that  Congress  had  power  to  impose 
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the  tax  in  controrenj,  and  that,  upon  the  beta,  judgment  mnat 
be  for  the  defendant. 

Mr.  FraneU  W.  Pailfng  for  the  plaintiff  in  error. 

It  13  a  conceded  jnoposition  that  the  United  States  has  not 
the  power  to  tax  non-reaident  aliens  directly.  As  persons,  thej 
are  not  liable  to  oor  taxation.  But  it  is  alleged  that  tiieir 
property  was  within  oor  jurisdiction,  and  therefore  taxable. 
The  reply  to  this  proposition  is:  — 

1.  That  it  is  settled  law  in  tiiis  cdort  that  the  internal* 
rerenne  taxation  on  coupon  interest  is  a  tax  on  income,  and  so 
ataxon  persons. 

2.  That  the  money  set  apart  by  the  railroad  company  to 
pay  the  coupon  interest  due  to  its  non-resident  alien  bondholders 
was  not  taxable  property  within  the  jurisdiction  of  t£e  miil^ 
States. 

in  support  of  the  first  jnoposition,  it  can  hardly  be  necessary 
to  do  more  than  to  cite  Eaighb  t.  BoUfWid  Oofnpanjfy  6  WaU. 
15 ;  BaUroad  Campanjf  t.  Jadtion^  7  id.  262,  299 ;  BamM  t*. 
The  BaUroadi,  17  id.  294 ;  UniUd  State%  y.  Railroad  Oompanjf^ 
id.  822;  StoakdaleT.  Buuranee  C<mpanU%,  20 id. 828, 880, 887; 
JUOroad  Oompanjf  t.  jBoss,  95  U.  &.  78. 

And  in  support  of  the  second :  State  Tax  tm  Foreigm-hdd 
J?Mi(Ii|  15  WalL  800, 824,  825;  Murraif  r.  CharUeUm,  96  U.  S. 
482;  Oarutheri  t.  Rwnphrejf^  12  MidL  270;  Vim  Huion  y. 
KanauH,  18 id. 808;  Union Bankr.  The StaUy 9 Teig. (Tenn.) 
490 ;  Oliver  y.  Waehingtan  MiOe,  11  AUen  (Mass.),  268,  278. 

The  SoUcUcT-Q-enerait  eonira. 

Mb.  Justiob  Millvb  deliYered  the  opinion  of  the  court. 

As  the  sum  iuTolYcd  in  this  suit  is  small,  and  the  law  under 
which  the  tax  in  question  was  collected  has  long  since  been 
repealed,  the  case  is  ot  little  conseqpence  as  regards  any  prin- 
ciple iuYolYed  in  it  as  a  rule  of  future  action. 

The  tax  was  assessed  under  sect  122  of  the  intematteYenue 
law,  as  amended  by  the  act  of  1866.  What  is  pertinent  to  this 
case  reads  as  follows ;  — 

**Any  railroad,  caasl,  turnpike,  osnal-naYigation,  or  slack-water 
oompaay,  indebted  for  say  nKmey  for  which  bonds  or  other  CYidence 
•of  indebtedness  hsYC  been  issued,  payable  in  one  or  mors  yearn. 


Oet  1879«]         R41UOAD  Oo. «.  Oollwiob.  69T 

aiUr  diite,  upon  which  intarett  is  itipiilftted  to  be  judd,  or  ooupiHii 
repretentiDg  the  i]itereit«  or  anj  meh  compeny  that  may  have  d** 
dared  any  diiMend  in  icrip^  or  money  doe  or  payable  to  ita  stoek- 
holden,  inoliidbg  non-feeidentti  whether  dtiiens  or.aliene,  as  pari 
of  the  eaminigBi  profitti  income,  or  gains  of  such  company,  and  alt 
proiits  of  soch  company  carried  to  the  account  of  any  fhnd,  or  used 
kfr  constmction,  shall  be  sabject  to  and  pay  a  tax  of  five  per  centum 
on  the  amount  of  all  snoh  interest  or  coupons,  diridends  or  prolh% 
whenever  and  wherevef  the  same  shall  be  payable,  and  to  whatso- 
ever party  or  person  the  same  may  be  payable,  induding  nonnresi- 
dent%  whether  dtlaens  or  aliens ;  and  ssid  companies  are  hereby 
anthoriaed  to  deduct  and  withhold  from  all  payn^ents  on  account 
of  any  interest,  or  coupons,  snd  dividends  due  and  payable,  as 
afinemid,  the  tax  of  five  per  centum;  and  the  payment  of  the 
amount  of  ssid  tax  so  deducted  ttoqi  the  interest,  01^  coyipons^  or 
dividends,  and  certified  by  the  prendent  or  treasurer  of  said  com* 
pany,  ahall  disdiaige  said  company  fi?om  that  amount  of  the  dividend 
or  Interest,  or  conpoh  on  the  bonds,  or  other  evidences  of  thdr  in- 
debtedness  so  hdd  by  any  perspn  or  party  whatever,  except  where 
ssid  companies  have  contracted  otherwise.*    14  Stat.  188. 

The  agreed  statemont  on  wliich  the  case  was  tried  shows 
Out  the  tax  was  for  interest  paid  by  the  company  on  sterling 
bonds. in.  London,  which  bonds  were  issued  long  before  the 
internal-revenue  law  was  enacted,  and  it  is  perhaps  iaiAj  to.be 
inferred  from  the  statement  that  the  bonds  were  held  at  the 
time  l^  fote^nei.. 

It  is  on  this  latter  feature  of  the  case  that  resistance  to  the 

tax  ia  founded.    It  is  urged  that  it  is  a  tax  on  the  property 

—if  praperly  it  may  be  called -7  of  persons  not  subject  ip 

the  jurisdiction  of  this  government,  and  therefore  beyond  the 

povrer  of  Congress  to  levy  or  enforce. 

That  the  tax  was  actually  collected  without  resistance,  and 
the  present  suifiS'  brought  to  recover  it  back,  is  suffident 
answer  to  the  assertion  that  it  could  npt  be  enforced* 

Whether  Congress,  having  the  power  to  enforce  the  law,  haa 
the  authority  to  levy  such  a  tax  on  the  interest  due  by  a  citiaea 
of  the  United  States  to  one  who  is  not  domiciled  within  our 

• 

limits,  and  who  owes  the  government  no  allegiance,  is  a  qnea* 
tion  which  we  do  not  think  necessary  to  the  decinon  of  thia 
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The  tax,  in  our  opinion,  Ib  easentiall  j  an  eocciae  on  the  bori* 
neaa  of  the  daaa  of  oorporationa  mentioned  in  the  atatate.  The 
aection  ia  a  part  of  the  ayatem  of  taxing  inoomea,  eaniingB«  and 
profita  adopted  daring  the  Utte  war,  and  abandoned  as  aoon  after 
that  war  waa  ended  aa  it  coald  be  done  safely.  The  oorpora- 
tions  mentioned  in  this  section  are  thoae  engaged  in  famiahing 
road-waya  and  water-waya  for  the  transportation  of  peraooa  and 
property,  and  the  manif eat  parpoae  of  the  law  waa  to  levy  the 
tax  on  the  net  eaminga  of  aaoh  oompaniea.  How  were  theae 
^eaminga,  profita,  inoomea,  or  gains**  to  be  moat  certainly 
ascertained  ?  In  eyery  well-condaoted  corporation  of  thia  char- 
acter theae  profita  were  diapoaed  of  in  one  of  loor  meAoda; 
namely,  distribated  to  ita  atoekholders  aa  diyidenda,  need  in 
coDstractioi^  of  ita  roada  or  canala,  paid  oat  for  intereat  on  ita 
fanded  debta,  or  carried  to  a  reaerre  or  other  fand  remaining 
in  ita  hands.  Looking  to  theae  modea  of  distribation  aa  the 
sorest  eyidence  of  the  eaminga  which  Congress  intended  to  tax, 
and  as  less  liable  to  eyasion  than  any  other,  the  tax  is  imposed 
apon  all  of  them.  The  books  and  records  of  the  company  are 
thns  made  evidence  of  the  profits  they  haye  made,  and  the 
corporation  itself  is  made  responsible  for  the  payment  of  the 
tax. 

Manifestly  aach  a  mode  of  ascertaining  the  net  earnings  of 
the  company  woald  not  be  complete  onless  the  sums  paid  aa 
interest  on  tiieir  bonded  debts  were  taken  into  the  account 

Of  coarse  it  waa  competent  for  Congress  to  tax  only  the 
earnings  after  deducting  this  interest  paid  on  their  debt,  or  to 
treat  the  sum  so  paid  as  part  of  the  net  earnings,  and  paid  out 
of  ihem  as  diyidmds  were.    It  adopted  the  latter  policy. 

It  results  from  this  coarse  of  obseryation  that  the  tax  waa 
not  laid  on  the  bondholder  who  received  the  interest,  but  on 
the  earnings  of  the  corporation  which  paid  the  intereat. 

It  is  very  true  that  the  act  went  f orther,  and  dedaied  thati 
except  when  the  company  had  contracted  otherwise,  it  might 
deduct  this  tax  from  the  amount  due  the  bondholdera.  And 
where  the  bondholder  was  subject  to  congressional  legislation, 
by  reason  of  citizenship,  residence,  or  $itu$  of  the  property 
taxed,  it  waa  within  the  lawful  power  of  Congress  to  do  so. 
Whether,  aa  a  question  of  international  law,  this  declaration 
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woald  ralieTB  the  oorporation  from  the  obligation  to  pay  ita 
foraigii  bondholder  the  fall  mua  for  which  it* contracted,  we 
need  not  discnfls ;  for  this  conrti  on  all  each  mbjects,  iB  bound 
by  the  legidatiye  and  political  departmente  of  its  own  govern* 
ment.  The  tax  ie  laid  by  Congieas  on  the  net  eamingB»  which 
are  the  reenlte  of  the  bnsinees  of  the  corporation,  on  which 
Congreae  had  dearly^a  right  to  lay  it;  and  being  lawfully 
amieimcd  and  paid,  it  cannot  be  recoyered  back  by  reason  of  any 
inefficiency  or  ethical  objection  to  the  remedy  orer  against  the 
bondholder. 


JOldBS  p.  BTjACKWESUm 

Hsiraf aetnifd  tobcoeo  shipped  in  bond  from  the  nuinafectofy  sad  itorcd  hi  aa 
export  bonded  waiehonee  on  the  Uth  of  June,  1878,  wee  tebjeot  to  the  tax  oC 
thirtj-two  oentt  per  ^vnd,  pieeerlbed  bj  the  iattmel-reTenne  eet  of  July  SO^ 
1888L    16  Status. 

Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
Dirtrict  of  Loiiisiaina. 

This  action  was  bronj^t  by  Blackwell  against  Stockdale, 
collector  of  internal  reTBULoe  for  the  first  collection  district  of 
Louisiana,  and,  on  his  death,  reviyed  against  Jones,  his  execu- 
trix. 

Judgment  having  been  rendered  against  her,  she  sued  ou 
this  writ  of  error. 

The  &cts  are  sufficiently  stated  in  the  opinion  of  the  court 

Mr.  AMsiitant  AUomey-  Gf-evural  Smith  for  the  plaintiff  in  error. 
Mr.  X  2>.  JSau$e  and  Mr.  WUUam  Grants  contra. 

Mb.  Justios  Hablak  deliTered  the  opinion  of  the  court. 

The  tobacco  described  in  the  petition  was  shipped  by  Black* 
well,  the  plaintiff  below,  in  bond,  from  the  manufactory  in 
Virginia  to  the  port  of  New  Orleans,  and  was  there  entered 
in  bond  in  an  export  bonded  warehouse  on  June  18,.1872.  On 
the  1st  of  July  next  thereafter  he,  by  his  agents,  applied  to 
the  collector  of  internal  revenue,  for  the  first  collection 
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of  Louisiana,  inciading  the  dty  of  New  Orleans,  to  withdraw 
the  tobaooo  for  sale  or  iDonsamption,  offering  to  pay  a  tax  on 
the  same  at  the  rate  of  twenty  cents  per  pound,  as  preseribed 
m  the  act  of  Jnne  6,  1872.  17  Stat  249.  The  collector 
refused  to  permit  its  withdrawal  unless  a  tar  at  the  rate  of 
thirty-two  cents  per  .pound  was  first  paid,  as  prescribed  by  the 
act  of  July  20, 1868.    15  id.  152. 

Upon  tiie  trial  in  the  court  below  the  jury  were  instructed, 
among  other  things,  that,  on  and  after  Jidy  1, 1872,  and  prior 
to  Mardi  8, 1878,  the  only  tax  imposed  by  law  upon  manufac- 
tured tobacco  was  twenty  cents  per  pound.  The  principal 
question  before  us  is  as  to  the  correctness  of  that  instructi<Ni. 

By  the  first  section  (rf  the  act  of  July  20,  1868,  a  tax  of 
thirty-two.  cents  per  pound  was  imposed  upon  all  manufactured 
tobacco.  The  same  act  provided  for  a  system  of  export  bonded 
warehouses,  to  be  'designated  and  established  by  the  Commis- 
sioner of  Internal  Revenue,  at  any  port  of  entry  in  the  United 
States,  ^^for  the  storage  of  manufactured  tobacco  and  snuff  in 
bond  intended  for  exportation."  Manufactured  tobacco,  after 
being  removed  in  bond  from  the  manufactory  to  an  export 
bonded  warehouse,  could,  however,  be  withdrawn,  upon  pay* 
ment  of  tax,  for  sale  or  consumption. 

Up  to  Nov.  21,  1871,  on  which  day  tiie  Commissioner  sub- 
mitted his  anntkal  report  of  the  operations  of  the  internal-reve- 
nue system  for  the  fiscal  year  ended  June  80,  1871,  there  had 
been  established  and  were  in  operation  sixteen  of  such  export 
bonded  warehouses.  They  were  located  in  Massachusetts,  New 
York,  Pennsylvania,  Maryland,  Virginia,  Louisiana,  California^ 
and  Oregon.  From  the  report  of  die  Commissioner,  of  which 
we  may  take  judicial  notice,  it  appears  that  during  that  fiscal 
year  10,621,188  pounds  were  withdrawn  for  exportation  from 
the  several  export  bonded  warehouses,  while  the  quantity  with- 
drawn from  them  for  consumption  during  the  same  period  was 
11,499,669  pounds, — showing  that  less  than  one4ialf  of  the 
tobacco  and  snuff  received  in  bond  from  the  manu&otory  was 
actually  exported.  The  Commissioner  stated  that  from  the 
eight  bonded  warehouses,  estabUshed  at  the  several  ports  of 
Philadelphia,  Baltimore,  New  Orleans,  San  Fraluusoo,  and 
Portland,  Oregon,  in  which  were  stored  during  the  fiscal  year 
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ended  Jane  80, 1871, 9,4874257  ponnds  of  mannfftctored  tobaooOi 
only  487,496  pounds  during  that  period  were  withdrawn  for 
exportation,  while  8,480,656  pounds  were  withdrawn  for  ooih 
tnmptipn.  ^  The  practical  (operation,"  said  he,  **  of  this  system 
of  banded  warehouses  hitherto  has  been  to  give  to  a  few  h 
Tiduab  and  firms,  more  particularly  the  proprietors  of  the 
houses,  the  same  facilities  for  storing  tobacco,  withaut  the  pi^ 
payment  qf  taxy  as  were  given  by  the  former  system  of  class  B, 
bonded  warehouses,  abolished  by  the  act  of  July  20,  1868.'' 
He  therefore  recommended  the  abolition  of  the  system  of  eoc* 
port  bonded  warehouses,  as  required  by  the  best  interests  both 
of  the  government  and  of  the  manufacturer.  The  benefits  to 
result  from  such  abolition  were  that  ^a  large  portion  of  the 
expenses  now  [then]  incurred  by  the  manufacturers  in  export- 
ing their  goods  woidd  be  iutved,  the  government  would  receive 
the  taxes  on  all  goods  when  removed  Jrom  ihe  plaee  ofmamifa^ 
ture^  all  jobbers  and  dealers  in  manu&cttized  tobacco  would  be 
placed  on  the  same  footing  with  regard  to  the  traffic  in  tax-paid 
goods,  and  the  special  privileges  and  advantages  enjoyed  by  a 
lew  individuals  and  firms  would  be  removed.'' 

It  was  doubtiess  because  of  these  official  recommendations 
from  the  head  of  the  internal  revenue  ejBbem  that  Congress 
made  the  numerous  amendments  of  the  act  of  July  20,  ]868i 
which  appear  in  the  act  of  June  6, 1872. 

The  contention  of  the  defendant  in  error  is,  that  while  all 
manufactured  tobacco  stored  in  export  bonded  warehouses  and 
withdrawn  for  sale  or  consumption  hifore  the  first  day  of  July, 
1872,  was  subject  to  the  tax  prescribed  by  the  act  of  July 
20,  1868,  all  found  stored  in  such  warehouses  on  the  1st  of 
July,  1872,  without  regard  to  the  date  of  its  deposit  therein  in 
bond,  was  subject,  upon  withdrawal  tfd  and  iffter  that  date,  lor 
sale  or  consumption,  to  the  reduced  tax  prescribed  by  the  aoi 
of  June  6, 1872.  To  this  construction  of  the  statute  we  cannot 
yield  our  assent. 

It  is  true  that  the  act  p^June  6, 1872,  which  took  effect  on 
the  1st  of  August,  187^  **  except  where  otherwise  provided," 
declares  **  that  on  an4  after  the  first  day  of  July  next,"  that  is, 
July  1, 1872  there  shall  be  assessed  and  collected  on  manufa^ 
tured  tobacco  a  tax  of  twenty  cents  per  pound.    But  the  see* 
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tion  (sect.  81)  which  ao  dddares  mutt  be  interpieted  in  oonneo- 
turn  with  other  proyisioDs  of  the  act,  and  with  reference  to  the 
reaaons  which  cansed  the  radical  dhangea  made  by  that  act  in 
the  intemal-revenne  ayatem  aa  preTionaly  eatabliahed.     Wo 
have  already  aeen  that  the  attention  of  Omgress  waa  called  to 
the  evila  which  had  grown  np  under  the  ayatem  of  e]qKxrt 
bonded  warehooaea,  and  to  the  neceaaity  of  ita  abolition.    The 
act  of  Jnne  6, 1872,  gave  effect  to  tlie  reoommendationa  of  the 
Conuniaaion^,  and  made  auch  proviaionaaa  would  enable  him  to 
diapenae  with  auch  warehonaea  altogether.    But  U  apecific  pro- 
viaion  waa  made  aa  to  tobacco  which  had  been  preyioualy  placed 
in  export  bonded  warehonaea  under  the  act  of  June  20, 1868. 
It  waa  declared,  ^  All  tobacco  and  anuff  now  atored  in  any  ex- 
port bonded  warehouae  ahall,  on  and  after  July  1, 1872,  be  aub- 
ject  to  the  aame  tax  aa  ia  proTided  by  thia  act,  and  ahall,  within 
six  montha  after  the  paaaage  ot  thia  act,  be  withdrawn  from  auch 
warehouae  upon  payment  of  the  tax,  or  for  export,  under  the 
regnlationa  of  the  Commiaaioner  oi  Internal  Revenue  now  in 
force  concerning  withdrawala  of  tobacco  or  anuff  from  bonded 
warehonaea.    And  any  tobacoo  or  anuff  remaining  in  any  exp(Mrt 
bonded  warehouae  f d^  a  period  of  more  than  aix  montha  after 
the  paaaage  of  thia  act  ahall  be  forfeited  to  the  United  Statea, 
and  ahall  be  acid  or  disposed  of  for  the  benefit  of  the  same 
in  auch  manner  aa  ahall  be  prescribed  by  the  Commissioner 
of  Internal  Revenue,  under  the  direction  of  the  Secretary  of 
the  Treasury.**    We  entertain  no  doubt  as  to  the  object  of  thia- 
provision.    It  evidently  refers  only  to  tobacco  stored  in  export 
bonded  warehouses  .a^  tie  date  ofthepcueage  of  the  aetj  and  not, 
also,  as  churned  by  the  defendant  in  error,  to  that  stored  in 
auch  warehouses  after  that  date,  and  before  the  1st  of  July, 
1872.     If  Congress  intended  that  aU  manufactured  tobacco, 
whether  at  the  manufactory  or  in  an  export  bonded  warehouse, 
should,  on  the  lat  of  July,  1872,  have  the  benefit  of  the  reduced 
tax  of  twenty  centa,  there  would  have  been  no  necessity  for  a 
special  declaration  that  tobacco  **  now  " — that  is,  at  the  passage 
of  the  act — stored  in  export  bonded  warehouses  should,  on  and 
qfier  July  1, 1872,  be  subject  to  the  tax  prescribed  by  the  act 
of  June  6, 1872.    The  necessity  for  such  declaration  lay  in  the 
bet  that  unless  tobacco,  deposited  in  export  bonded  warehonaea 
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prior  to  that  aet,  was,  in  express  terms,  given  the  benefit  of  the 
reduced  tax,  it  would  be  liable  to  the  tax  of  thirty*two  cents 
imposed  by  the  act  of  Joly  20, 1868.  This  will  become  pei^ 
fectly  clear  when  attention  is  given  to  the  regolations  which  the 
Commissioner  of  Internal  Revenae  had  prescribed,  and  which 
weH  then  in  force,  in  reference  to  the  shipment  of  tobacco  in 
boiid  from  the  manofactory  to  an  export  bonded  warehouse; 
Before  any  shipment  could  take  place,  it  was  necessary  that  an 
inspector  should  inspect,  weigh,  and  mark  each  package  of 
tobacco  proposed  to  be  shipped  to  an  esqport  bonded  warehouse. 
His  report  of  inspection  indicated  the  marks  and  numbers  of 
each  package,  the  number  of  packages  and  their  contents,  the 
number  of  pounds,  tk$  rate  and  amount  of  tax.  All  these  items 
were  carried  into  the  transportation  bond  which  the  shipper 
was  required  to  execute.  They  appeared  also  in  the  report  of 
inspection  when  the  tobacco  reached  its  destination ;  and,  finally, 
when  the  tobacco  was  reoeiTed.  by  the  storekeeper  at  the  efx« 
port  bonded  warehouse,  the  shipper  was  required  to  exeeute 
bond,  with  surety,  binding  him  to  pay  *^  the  amount  of  taxee 
due  and  owing  *'  on  the  tobacco,  the  rate  and  amount  of  tax 
due  thereon  being  described  on  tio  faco  oft\e  hond^  and  bsipg 
the  same  as  that  shown  in  the  certificate  of  the  inspector.  So 
that  as  to  all  tobacco  in  export  bonded  warehouses  on  6th  June, 
1872,  the  government  then  held  bonds  obligating  the  parties 
thereto  to  pay  the  tax,  as  to  rate  and  amount,  which  appeared 
on  all  the  official  documents  connected  with  the  traoflportation 
from  the  manufactory  to  the  bonded  warehouse.  Hence  the 
specific  provision  giving  the  owners  of  tobacco,  stored  in  export 
bonded  warehouses  on  6th  June,  1872,  the  benefit,  on  and  after 
the  1st  of  July,  1872,  of  the  reduced  tax,  as  well  as  the  privi- 
lege of  keeping  it  there  for  six  months  without  removal  or 
payment  of  tax. 

But  when  Congress  declared  that  tobacco  stored  in  such 
warehouses,  at  the  date  of  the  passage  of  the  act  of  June  6, 
1872,  should  be  subject  to  the  tax  provided  l>y  that  act,  it  does 
not  at  all  follow  that  tobacco  stored  in  export  bonded  ware- 
houses  after  the  passage  of  that  act,  and  before  July  1, 1872, 
when  the  reduced  tax  took  effect,  was  entitled  to  the  benefit 
of  the  reduction.     Such  a  construction  of  the  act  would  be 
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inoonsirtent  wiUi  the  policy  whioti  dbteted  the  abolition  ht  €tm 
aystem  of  export  waiehoases,  m  well  as  with  the  neoeMarjr 
implioationB  ariung  from  the  Bpeoifio  pTOTinon  as  to  tobaooo 
stored  in  saoh  warelioases  at  the  date  of  the  aot  It  deprives 
the  word  ^now**  in  the  claase  we  have  qaoted  of  all  meaning. 
If  the  tobacco  in  question  had  remained  in  the  mannf actoiy 
ontil  Jnly  1, 1872,  it  would  have  been  subject  to  a  tax  of  onlj 
twenty  cents;  but  it  could  not  on  that  day,  and  under  the  aot 
of  June^,  1872,  haTc  been  removed  therefrom  for  sale  or 
consumption  except  upon  payment  of  the  tax.  B,  howcTer* 
Blackwell  chose  not  to  wait  untfl  that  date,  when  the  reduc- 
tion  would  take  effect  as  to  all  tobacco  in  the  manufsctory^ 
but  preferred  to  ship  it  in  bond  to  an  export  bonded  warehouse, 
between  June  6, 1872,  and  July  1, 1^72,  he  must  abide  by  th« 
terms  of  the  bond  given  at  the  time  his  tobacco  was  dqiosited 
in  such  warehouse.  His  l(ond,  upon  its  face,  reoites — ^^if  Uier 
statute  was  complied  with — the  rate  and  amount  of  tax  pre- 
scribed by  the  law  in  force  when'the  bond  was  executed.  He 
could  not  satisfy  its  terms  except  by  paying  the  amount  it 
called  for.  That  Congress  gave  the  owners  of  tobacco  stored 
in  bonded  warehouses  on  6th  June,  1872,  the  benefit  of  the 
reduced  tax^omistitutes  no  reason  why  such  reduction  should 
be  applied'to  tobacco  stored  in  such  warehouses  after  that 
date,  when  the  owner  had,  prior  to  July  1, 1872,  giTen  bond 
coyering  the  tax  due  under  the  then  existing  law.  If  tiie 
act  of  June  6, 1872,  had  prescribed  an  increase  of  tax  to  take 
effect  on  the  first  day  of  July  thereafter,  no  one  would  con* 
tend  that  such  increase  would  have  applied  to  tobacco  stored 
in  an  export  bonded  warehouse  between  June  6,  1872,  and 
July  1, 1872.  That  Congress  reduced,  rather  than  increased, 
the  tax,  to  be  Bsaessed  and  collected  oii  and  after  July  1, 
1872,  does  not  authorial  the  court  to  relieve  Blackwell  from* 
the  obligations  of  his  bond,  given  prior  to  that  date,  to  pay 
the  tax  as  ascertained  and  fixed  by  the  law  in  force  when 
it  was  executed ;  espiecially,  since  the  act  of  June  6, 1872,  did 
not  go  into  effect  before  July  1, 1872,  as  to  the  reduced  tax, 
except  as  to  tobacco  stored  in  export  bonded  warehouses  on 
6th  June,  1872. 
It  results  from  what  has  been  said  that  the  collector 
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demapded  a  payment  of  thirfcy-two  cents  per  poand  on  Blyek- 
well^s  tobacco,  wben,  on  July  1, 1872,  lie  applied  to  withdraw 
itfor  tale  or  consunption. 

Nor  was  the  collector  responnble  for  any  damage  to  the 
ohacco^  resolting  freni  the  •  delay  in  obtaining  the  necesiary 
stamps  after  Blackwell*s  demand  in  August,  1872.  The  col* 
lector  was  then«  it  is  tme,*  withoat  the  necessary  stamp8»  bvt 
he  made*  teqnisition-  lor  th^m  npon  the  proper  anthorities  aft 
Washington.  In  tiew  of  tiie  refusal  ofthe  appell^  to  pay  the 
tax  apon  the  first  application  for  withdrawal  on  1st  July,  1872, 
the  collector  was  justified  in  bdieying  that  appellee*  would  not 
pay  the  required  tax,  and  he  was,  therefore,  under  no  obliga- 
tion to  keep  stamps  constantly  in  readiness  for  hinu 

W<r  peroetM'in  the  erideiipe  no  just  ground  upon  whidi  to 
rest  a  Tcrdict  ^against  the  plaintiff  in  error.    The  jury  should 

have  been  instructed  to  find  in  her  favor. 

»  .  • 

The  judgment  wiU  be  reversed,  with  diveotions  for  further 
profieedings  in  confonnity  with  this  opinion;  and  it  is 
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JBaiob  e.  SaIcb. 

!•  Tbs  Iraiiss  to  wkon  s  rsOriMid  ooiupsny  •xtovtM  s  nortssss  i^sa  Hi  pro^ 

.  «r^,  to,  fwne  tlit  psjmHit  of  Itt  boadt»  rapcMBti  tbo  boadlioldm  la  ttt 

lissl  pieoisdfaigt  otfrisd  oa  1i/  Mbi  iflOTtDis  Ui  tml^  to  which  dMX  "e 

not  setoal  portki»  tad  whaleiror  bindt  Ub»  If  hi  sill  Ih  good  filth,  Uate 


8.  Hbondholdiii  BOt  psrdii  to  tho  tait  hi  wUdi  a  teno  wii  readered  hi  favoi 
of  tho  tratteo  eta,  aader  aaj  ofaeaavtuictty  Mag  a  bill  of  review,  thtj 
eta  oaly  htTo  fodi  nilif  ae  he  Woald  bo  eiktltM  to  in  the  eaaie  fona  of 
proceedfaif  .  To  avoid  what  he  hae  dooe  la  their  behalf,  thij  araet  ptocoed 
la  eooie  other  waj  tluHfrbx  bill  of  reriew. 

IL  Xxoepi  aader  oztnuw^ttaeiy  dreometaooee,  the  power  of  the  ooort  oogy 
aever  to'bo  Ozerdeed  la  eaabliag  tho  tniiteei,  where  the  rattrcad  le  aafla 
khed,  to  borrow  nioa^  bgr  aieaae  of  a  reoelTer'i  cartiaQatii  whkh  eriito  f 
poranoaat  Uea  apon  tho  pffopevty,  hi  order  to  ooiaplete  the  woik. 

4  UpoB  a  bill  Sled  bj  tho  tratteet  to  foredoee  aiortgafei  eaecatedbj  a  ralfanoai 
ooBipany  la  Arkaaeie,  oae  apon  Iti  load  aad  the  other  apon  iti  liad  graa^ 
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lo  MQim  its  bonds  tlit  oowt  lomd  tbat  th^  were  TiUd  and  tvlMitting 
*Ikiity  that  the  whole  emoinit  of  the  boode  wet  doe  and  onpaid, end  decreed 
that  in  default  of  pajment  of  prfaielpal  and  intcrett»  at  a  epediled  date,  the 
nortgafed  propertj  be  iold  and  the  proceeds  thereof  Prided  among  tbm 
boodholderi.  A  large  majori^  hi  intereet  of  tlie  latter  held,  eabeeqnently 
lo  the  decree,  and  opioB  full  notioe,  a  meeting,  at  which  a  committee  wee 
appointed  to  porchtie  the  propeiljr  for  the  benefit  of  the  bondliolderk  The 
eommittee  aecordinfl^  porehated  it  at  the  lale.  The  tale  was  doljr  reported 
lo  tfie  conrC,  when  the  pordiaaeri  appeared  therein  and  deelared,  aiid  derfied 
tt  to  bo  to  recorded,  that  It  was  their  iatcntioii  to  orgaplae  a  oorporatiea 
vnder  the  laws  of  the  States  to  own,  hold,  and  manage  the  property,  and 
that  anj  bondholder  mighty  witUn  dxtj  dayi  from  ench  organixatloa, 
teanafer  to  it  hit  bondi  and  right  to  the  prooceda  ef  the  aale,  and  become 
.  entitled  to  Ua  proportlQiial  inlereet  in  the  atock  of  the  dew  earporalkMi 
npon  tlie  aamo  teima  and  atipnlationt  aa  aqj  other  bondholder;  bnt  that 
aaid  new  corporation  waa  not  to  be  prerented  therebj  from  requiring  from 
angr  bondholder  the  pajment  of  hia  proportion  of  the  ezpenaea  atteadfaig 
the  aale  and  purehaa^  and  anoh  other  amna  not  exceeding  Ato  per  oent  of 
the  principal  ef  the  bonds  as  it  tel^  deem  for  its  Intsrssls  to  leqeive  ee  i^ 
oondition  on  which  atodc  ahould  be  dellTered,  proTlded  thai  the  eame  re- 
quirement should  be  made  of  all  the  other  bondholders;  and,  further,  thai 
llie  stipulation  should  not  limit  the  power  of  the  purchasers  to  organiae  the 
eorporation  without  notfoOb  or  of  tlie  coiporation  so  orgaoiaed  to  mortgnfe 
Hi  propertj  or  reaerre  for  ita  own  uae  not  exceeding  ten  per  cent  of  Its 
capital  stock.  At  the  same  time,  the  trustees  in  the  mortgagee  appeared  fat 
court  and  conaenled  to  an  approval  and  conflrmatioii  of  the  sale,  upon  the 
agreement  that  the  stipulation  of  the  purehasen  be  embodied  in  tfie  deerse^- 
Thereupon  a  decree  waa  passed  accordiufl^.  The  proper  cenTcgraaoe  waa 
made,  and,  as  part  of  the  oonsideratien  thdnefor,  the  decree  also  provided 
for  the  payment  or  compromise  bj  tlie  new  corporation  of  certain  claima 
against  the  old  oompa^jr.  AU,  1.  That  the  fact  that  some  of  die  trustees 
were  bondholdefs  was  not  of  Itself  sulBcicnl  to  render  them  Incompetsnl 
to  consent  to  tfie  decree.  S.  Thai  a  bill  Hied  by  two  bondholders  not  im- 
pugning the  good  faith  of  the  truatces,  but  praying  .thai  the  decree  be 
reviewed  and  sot  aside^  waa  properly  dismissed. 


Afpsals  from  the  Ciicait  Court  of  tke  United  States  ton  the 
Beetem  District  of  Arkaneas. 

These  cases  present  the  following  facts :  — ' 

By  an  act  approved  Feb.  9,  1858  (10  Stat.  155),  Congress 
granted  lands  to  the  State  of  Azkansas  to  aid  in  building  a 
railroad.  Power  was  given  the  State  to  sell  tiiem  only  as  the 
road  was  completed  in  sections  of  twenty  miles  each.  If  the 
road  was  not  finished  in  a  specified  time,  all  lands  not  sold 
were  to  revert  to  the  United  States.  A  part  of  the  lands  thua 
donated  by  Congress  were  granted  by  the  State  to  the  Little 
Eock  and  Fort  Smith  Railroad  Company. 
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On  ilie  82d  of  DeoioinlMr,  1869,  the  ttSbxmd  oompMiy  exe- 
eoted  a  mortgage  on  its  nflixMid,  completed  and  to  be  eompleiedy 
to  Henry  W.  Paine  and  Samnal  T.  Dana,  as  trustees,  to  secore 
an  issue  of  bonds  amonnting  in  the  aggregate  to  68|600,000, 
payable  Jan.  I,  1890,  with  interest  semi4mnually  at  six  per 
eent  per  annum,  and  on  tbe  20th  of  June,  1870,  it  executed 
i^other  mortgage  on  its  land-grant,  earned  and  to  be  earned, 
to  Paine,  Dana,  and  William  B.  Sterens,  to  secure  another  iasoe 
of  bonds  for  -65,000,000,  payable  April  1, 1900,  with  xnteresk 
semi-annually  at  seven  per  cent  per  annum.  Each  of  the  mort- 
gages contained  this  clause :  •— 

*^In  case  default  shall  be  made  in  the  payment  of  any  half- 
yearns  interest  on  any  of  the  said  bonds,  at  the  time  and  in 
the  manner  in  the  coupon  issued  therewiA  pronded,  the  said 
coupons  having  been  presented  and  the  payment  of  the  intereat 
therein  specified  having  been  demanded,  and  such  de&nlt  shaU 
continue  for  the  period  of  three  mondis  after  said  conpons 
shall  have  become  due,  and  been  demanded  as  aforesaid,  Ihen 
and  thereupon  the  principal  of  all  the  said  bonds  ishall,  a* 
the  election  of  the  trusteesi  beoome  immediately  due  aai 
payable.** 

On  the  i2th  of  May,  1874,  all  the  bonds  provided  for  in  boOi 
these  mortgages  had  been  put  out  and  one  hundred  miles  ci 
the;  road  built.  About  sixty  miles  remained  to  be  completed, 
and  tbe  company  was  without  funds  or  credit.  All  interest  on 
the  bonds  falling  due  Jan.  1, 1871,  and  thereafter,  was  in  anear 
and  unpaid*  Thereupon  Paine,  a  dtiiea  of  Massachusetts,  aft 
that  time  the  only  trustee  of  the  mortgage  of  tiie  railroad,  and 
Paine,  Stevens,  and  Charles  W.  Huntington,  all  citizens  of 
Massachusetts^  then  the  trustees  of  the  land<grant  mortgage, 
commenced  suits  in  the  Circuit  Court  of  the  United  States  for 
the  Eastern  Pistrict  of  Arkansas  to  foreclose. their  respective 
mortgages.  In  each  of  the  bills  the  neoeasary  averments  of 
&ct  were  made  to  entitle  the  parties  to  a  decree  of  sale,' and 
the  trustees  elected  to  treat  the  principal  of  the'bonds  ae  due. 
All  the  necessary  defendants,  including  certain  judgment  cred* 
ttors,  were  made,  and  there  was  nothing  at  that  time  in  the 
citizenship  of  the  parties  to  interfere  with  the  jurisdiction  of 
the  court.    The  &st  of  these  cases  is  the  suit  upcn  the  railroad 
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mortgage,  and  the  seocmil  tHat  on  the  land  grant.  AfMsrwards 
ohangee  in  the  tnutees  were  made,  so  that  Charles  W.  Hunting- 
ton and  Samnel  H.  Grooldn  represented  the  railroad  mortgage, 
and  Huntington,  Oookin,  and  Samnel  Atkins  the  land  graiit 
The  proper  sahstitations  were  made  on  the  record,  the  new 
tmstees  all  being  citizens  of  Massachnsetts. 

Snbseqaentlj,  on  the  8d  of  October,  1874,  an  amendment 
was  made  to  the  bill  for  the  f oredosdre  of  the  railroad  mort- 
gage,  by  which  Atkins,  one  of  the  tmstees  of  the  land^grant 
mortgage,  and  other  persons,  citizens  of  Massachnsetts,  were 
brought  in  as  defendants  to  that  suit.  The  object  of  tiiis 
amendment  was  to  obtain  the  appointment  of  a  receiyer  of  the 
property  with  a  yiew  to  raising  money  on  receiyer^s  certificates 
to  complete  the  road  and  saTe  the  unearned  land  grant.  No 
such  appointment  was  made,  however,  and  nothing  was  done 
under  the  amendment.  On  the  6th  of  Noyember,  a  decree  was 
entered  in  each  of  the  cases,  finding  that  the  mortgage  sued 
on  was  a  yalid  and  subsisting  lien  on  the  mortgaged  property; 
that  the  whole  amount  of  the  bonds  in  each  case  had  been 
issued,  and,  with  the  interest  thereon,  was  due  and  unpaid; 
and  ordering' the  mortgaged  property  to  be  sold  unless  the 
debt,  principal  and  interest,  was  paid  on  or  bef(»e  the  10th 
of  December  then  next.  Provision  was  also  made  in  each 
case  for  a 'distribution  of  the  proceeds  of  the  sales  among  tiie 
bondholders. 

After  this  decree  was  rendered,  a  public  meeting  of  the  hold- 
ers of  both  dasses  of  bonds  was  called  in  Boston  on  full  notice, 
and,  as  the  result  of  that  meeting,  GFeorge  O.  Shattuck,  Fran- 
ds  M.  Weld,  and  G^rge  Ripley  were  appointed  by  parties 
representing  in  the  aggregate  96,097,000  of  the  bonds,  to  pur- 
chase the  mortgaged  property  f<jr  the  benefit  of  the  bondhold- 
eis.  They  accordingly  appeared  at  the  sale,  and  became  the 
purdissers  of  the  railroad  for  860,000,  and  the  knd  grant  for 
the  same  amount.  The  sale  was  duly  reported  to  the  court  on 
the  19th  of  December,  when  the  purdiasers  appeared  and 
declared  in  open  court,  and  desired  to  haye  it  re<^rded,  that 
it  was  their  intention  to  organize  a  corporation  under  the  laws 
of  Arkansas,  to  own,  hold,  and  manage  the  property  bought  at 
the  sales,  and  that  the  holder  of  any  of  the  boiids  secured  by 
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either  mortgege  might,  within  sixty  days  from  the  time  of  tiie 
OTganizatton  of  the  oorporatioiit  tiansfer  to  it  his  bonds  and 
his  right  to  the  proeeeds  of  the  sale,  and  become  entitled  to  his 
pniportional  interest  in  the  stock  of  the  new  corporation  upon 
the  same  terms  and  stipulations  as  any  other  holder  of  the 
bonds ;  but  this  was  not  to  present  the  new  corporation  from 
requiring  from  any  and  all  b<mdholderB  the  payment  of  his 
proportion  of  the  expenses  attending  the  sales  and  purchases, 
and  such  other  sums  not  exceeding  five  per  cent  of  the  princi* 
pal  of  the  bonds  as  it  mi^t  deem  for  its  interests  to  require 
as  a  condition.. on  which  the  stock  shoold  be  deUyered,  pro^ 
"▼ided  that  the  same  requirement  should  be  made  of  all  the 
other  holders  of  bonds,  and  proyided  further,  that  this  stipn- 
latKMa  should  not  limit  the  power  of  the  purchasers  to  organise 
the  corporation,  without  notice,  or  of  the  corporatiavi  so  orgsah 
ixed  ta  auyrtgage  its  property,  or  to  reserve  for  its  own  use  an 
amount  of  its  capital  stoc^  not  exceeding- ten  per  cent  thereof. 
At  the  same  time,  the  seyeral  trustees  appeared  in  court  and 
consented  to  a  confirmation  of  the  sales  upon  the  agreement 
that  the  stipalatfons  of  the  pordiasers  thus  given  be  embodied 
in  the  decrees  approving  and  confirming  the  sales.  Thereup<»i 
appropriate  orden  of  conflimation  containing  the  required  stip* 
ulations  were  entered,  and  the  proper  conyeyances  made.  In 
the  order  confirming  the  sile  under  the  land-grant  mortgage^ 
it  was  provided  that  the  new  corporation  should,  as  part  of 
the  consideration  for  the  conyeyance,  compromise'  or  pay  sucK 
claims .  against  the  dd  company  as  Huntington,  Ri^ey,  and 
Henry  A«  Wlutney  might  within  one  year  approye,  and  upon 
fiuch  terms  and  in  saeh  manner  as  they  should  prescribe. 

On  the  22d  of  February,  1876,  Charles  H.  Richardson,  Frank 
Shaw,  and  Dayid ;S.'Greenou^  of . Boston,  representing  them- 
selyes.  to  he  holders  of  a  large  amount  of  the  bonds,  filed  their 
petition  in  court,  asking  that  the  decree  of  confirmation  might 
b^  modified  by  striking  out  the  clause  requiring  payment  of 
the  claims  against  the  railroad  company,  and  that  tiie  proyi- 
sions  of  the  decrees  relating  to  the  exclumge  of  bonds  for  stock 
in  the  new  corporation  might  be  extended  until  the  question 
of  modification  should  be  decided.  As  one  of  the  grounds  of 
application,  it  was  alleged  thAt  Weld  and  Atkiaa.  W0r# 
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creditors  of  tlie  railrood  compaiiy.  TUs  petttaob  wm  •oswoied 
hy  the  lerend  trostoee  ezplainisg  the  ieets.  On  tlie  IMb  of 
April,  the  time  for  exchanging  bonds  for  Mbock  in  the  neir  cor- 
porafion  was  extended  for  sixxtj  days,  and  the  order  for  die 
payment  of  claims  against  the  laiboad  company  so  modified 
as  to  make*  the  approval  of  a  daim  by  tiie  court  necessaxy 
before  it  could  be  paid,  and  pronding  for  notice  to  Bidbaid- 
son^  Greenoog^  and  Shaw  whenerer  a  daim  was  presented  for 
allowance. 

On  the  8th  of  Jnly,  1876,  Greenoogh,  as  owner  of  $58,000 
of  the  bonds,  and  Shaw,  as  owner  of  111,000,  filed  in  liie  (Sr- 
eait  Court,  in  each  of  the  cases,  wbat  is  denonniiated  a  bill  of 
review,  in  which  they  ask  that  the  decrees  be  reviewed  and 
reversed,  and  they  jdaced  in  the  same  situation  they  would 
ha^e  been  if  the  decrees  had  not  been  rendered.  The  erron 
complained  of  relate  to  the  sufidency  of  the  allegations  in  tlM 
original  bills;  the  confirmation  of  the  sales,  by  the  consent  of 
the  trustees,  upon  the  terms  stipulated  for;  a  want  of  jurist 
diction  in  the  court,  as  the  complainants  and  many  of  the 
defendants  were  dtizens  of  the  same  State;  and  the  rendition 
of  a  decree  against  the  railroad  company,  without  service  ef 
subpoBna,  after  filing  the  amended  bill.  It  was  also  alleged  that 
Ghx>ldn  and  Atkins,  trustees  of  the  mortgages,  were  holders  ef 
bonds  secured  by  the  respective  trusts.  Demurrers  to  both 
bills  were  filed,  which  the  court  bdow  sustained,  and  dinnissed' 
the  suits.    Shaw  and  Gbeenough  thereupon  appealed. 

Jfr.  B.  O.  Braumt  for  the  appeUanti,  dted  OUanaaUr  r. 
Meredith,  1  Wall  26;  Toss  y.  JSrofMon,  6  id.  462;  JaA$m  v. 
Xudeltiy,  21  id.  616 ;  Thama$  t.  Brodkenbarauffh^  10  Wheat 
146. 

Mr,  O.  W.  EunHfiffUm^  contra^  cited  Whiting  v.  Bank  qf 
the  United  Statei,  18  Pet.  6-16 ;  OrawBhajf  v.  Sautter  el  oL, 
4  Wall.  789 ;  Qalveiton  BaUroad  r.  Cawdreyj  11  id.  469;  2Mi 
Lick  OU  Co.  V.  Marburjfy  91  U.  S.  687 ;  Kerri$on^  Aiiignee,  y. 
Stewart  et  al.,  98  id.  166;  Bt^ngton  v.  Sarvey,  96  id.  99; 
,Sage  v.  Central  BaUroad  Oo^  99  id.  884 ;  Weet  et  ale.  ▼.  Baeie^ 
•4  McLean,  241 ;  Smith  v.  Ohiaago  ^  NoHhweetem  BaUroad  Oor^ 
18  Wis.  17 ;  Carpenter  r.  Caain,  44  Barb.  (N.  T.)  76 ;  HilL 
Trustees,  162,  note  and  cases 
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Mb.  Cmxr  Jxnmxm  Waitb»  after  Btatiiig  the  bats,  deUmni 
the  opinion  of  the  ooort' 

We  think  it  clear  that  the  appeUants  are  not  entitled  to  the 
relief  they  ask.  They  were  not  parties  to  the  original  suits, 
except  through  their  trustees,  against  whom  they  make  no 
chsrges.  Indeed,  their  counsel  says  in  his  brief,  ^  It  is  proba- 
ble that  they  [the  trustees]  beUered  that  they  were  doing  the 
best  possible  for  their  beneficiaries.**  The  trustee  of  a  railroad 
morl^Bge  represents  the  bondholders  in  all  legal  proceedings 
carried  on  by  him  affecting  his  trust,  to  which  they  are  not 
actual  parties,  and  whateyer  binds  him,  if  he  acts  in  good 
faith,  binds  them.  If  a  bondhdder  not  a  par^  to  the  suit 
can,  under  any  cireumstaiwes,  bring  a  bill  ef  iBfiew,  be  can 
only  haTC  such  relief  as  the  trustee  would  be  entitled  to  in  the 
same  form  of  proceeding.  To  ayoid  what  the  trustee  has  done 
in  his  behalf,  he  must  proceed  in  some  oCiier  way  tiian  by  bill 
of  review.  All  the  errors  complained  of  in  these  bills  of  re- 
view,  as  occurring  before  the  confirmation  of  the  sale,  are  soeh 
as  affect  only  the  railroad  company  injuriously.  If,  in  fact, 
they  are  errors  at  all,  they  were  in  IsTor  ef  the  trustees  and 
thpee  they  lepresenti  and  not  againit  thenu  Of  these  the 
trustees  could  not  complsiin.  Am  no  relief  was  granted  under 
the  amendment  to  the  UIl  in  the  fccedbsure  of  the  railroad 
mortgage,  the  court  clearly  had  jurisdiction  of  that  ease  for  the 
purposes  of  the  decree  as  rendered,  v*    . 

But  if  the  bills,  as  filed,  are  original  in  their  character,  to  set 
aside  the  decrees  complained  of  and  not  for  review  only,  the 
appellants  are  in  no  better  condition.  The  trustees  had  an 
undoubted  right  to  commence  these  suits  when  they  did;  and 
it  is  apparent  from  the  whole  record  (hat  all  their  proceed- 
ings, both  before  and  after  the  sale,  were  in  the  interest  of 
their  beneficiaries  generally,  since,  one  hundred  and  eighty  iti 
number,  representing  in  the  aggregate  eight  million  out  of 
the  eight  million  fire  hundred  thousand  dollars  of  bonds  out^ 
standing,  accepted  the  result  and  exchanged  their  bonds  for 
stock  in  the  new  oorporation.  To  allow  a  small  minority  of' 
bondholders,  representing  a  comparatively  insignificant  amount 
of  the  mortgage  debt,  in  the  absence  of  any  pretence  even  of 
fraud  or  unfairness,  to  defeat  the  wishes  of  such  an  overwhelm* 
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ing  mtqonty  of  tbose  aasooiated  with  them  in  the  benefiti  of 
thek  common  Beearity,  would  be  to  igpnore  eotirely  the  rehitioii 
which  bon^holderft  eecvrad  by  a  raibroed  mortgage,  bear  to 
each  other.  Raib*oad. mortgages  are  a  peculiar  daas  of  ieciiri- 
tiea.  The  trustee  represents  the  mortgage,  and  in  executing 
his  trust  may  exercise  his  own  discretion  within  the  scope  of 
his  powers.  If  there  are  differences  of  opinion  among  the 
bondholders  as  to  what  their  interests  require,  it  is  not  im- 
proper  that  he  should  be  governed  by  the  Toice  of  the  major* 
ity,  acting  in  good  faith  and  without  collusion,  if  wlult  they 
adc  is  not  inconsistent  with  the  proTisions  of  his  trust  This 
company  and  these  trustees  were  peculiarly  situated^  The 
road  was  unfinished,  and  the  land  grant,  to  a  large  extent, 
unearned.  While  the  mortgagee,  as  thisy  stood,  were  first 
liens,  there  was  great  danger  that  their  value  would  be 
seriously  impaired  unless  mpre  money  could  be  raised.  The- 
attention  of  both  the  trustees,  and  bondholdera  was  called  to 
that  tBcU  and  at  first  it  seems  to  haye  been  thought  that  the 
end  might  be  accomplished  through  the  instrumentality  of  a 
receiirer  and  receiver's  certificates.  This  necessarily  content 
plated  the  creation  of  a  lien  on  the  mortgaged  property  supe^ 
rior  to  that  which  then  existed.  Although  the  mortgages 
were  separate,  and  on  separate  properties,  the  value  of  each 
depended,  to  a  large  extent,  on  the  ability  o^  the  railroad 
company  to  finish  iibs  road. 

For  some  reason  the  idea  of  a  receiver  wad  reoeiver^*s  certifi- 
cates seems  to  have  been  abandoned,  and  what,  to  our  minds, 
was  a  much  more  desirable  plap  adopted.  The  power  of  the 
courts  ought  never  to  be-used  in  enabling  railroad  mortgageea 
to  protect  their  securities  by  borrowing  money  to  complete 
unfinished  roads,  except  under  extraordinary  circumstances^ 
It  is  always  better  to  do  what  was  done  here  whenever  it  can 
be;  that  is  to  say,  reorganize  the  enterprise  on  the  basis  of 
existing  mortgages  as  stock,  or  something  which  is  equivalent^ 
and  by  a  new  mortgage,  with  a  lien  superior  to  the  old,  raise 
the  money  which  is  required  without  asking  the  courts  to 
engage  in  the  business  of  railroad  building.  The  result,  so 
fieur  as  incumbering  the  mortgage  security  is  concerned,  is  the 
same  substantially  in  both  cases,  while  the  reoi^nicatipn 
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places  the  wbole  enterpnae  in  the  hands  of  those  immediatdj 
interested  in  its  sueoessfol  prosecution. 

The  bare  hiSt  that  some  of  the  trustees  were  holders  of 
bonds  secured  by  their  trust  is  not  sufficient  of  itself  to  make 
them  incompetent  to  consent  to  such  a  decree  as  was  rendered. 
From  the  whoto  case  it  is  apparent  that  from  the  beginning 
their .  conduct  was  go^nied  by  the  wishes  of  a  very  large 
niajority  of  bondholders.  If  tiiere  was  anywhere  the  sUgfatest 
evidence  of  fraud'  or  unfaithfulness,  their  conduct  would  be 
carefully,  scrutinizad*  The  acts  of  trustees  when  personally 
interested  should  always  be  oj^en  and  fair.  Slight  circum- 
stances will  sometimes  be  considered  suMcieht  proof  of  wrong 
to  justify  setting  aside  whi^t  has  been  done*'  But  when  every 
thing  is  honestly  done,  and  the  courts  are  satisfied  that  tliA 
rights  o^  others  ha^re  not  been  prejudiced  to  the  adTantage  of 
the  trustee,  the  simple  fact  of  interest  is  not  sufficient  to 
justify  the  withholding  of  a  confirmation  of  his  acts. 

Here  thd  name  of  Gk>okin,  one  of  the  trustees,  appears  in  the 
list  of  bondholders  appointing  the  committee  to  make  the  pur- 
chase at  the  sale  as  the  holder  of  two'hundreid  thousand  doHaca 
of  the  bonds.  Associated  witii  him  in  the  list  were  others 
representing  n^.  si^  millions  of  doUars.  Bis  name  op^y 
appeared  on  the  paper  when  the  court  was  asked  to  confirm 
the  sale  on  the  conditions  agreed  to.  Certainly  this  is  not 
suffioiei^t  te  defe^  ti^  plan  to  which  ha  and  his  associates 
gave  tiieir  consent^  Atkins,  anoAer  trustee,  was  a  creditor  of 
the  company,  whose  debt  emne  within,  the  prorision  made  ia 
the  decree  for  payment  by  the  new  corpori^tion.  All  this  was 
fully  ezplftined  to  the  court  when  the  modification  of  the 
decree  in  this  particular  was  asked  for,  and  since  no  daim  can 
now  be  paid  except  with  the  approval  of  the  court  after  notioe 
to  the  appellants,  .we  see  no  reason:  why  what  has  already  been 
done  is  Hot  sufficient  for  the  protection  of  all  concerned. 

On  the  whole,  we  see  no  reiason  for  interfering  with  the 
decrees  below,  and  they  are  each,  therefore. 


614  Inbubakcb  Go.  v.  Geidlrt.  [Sop.  OL 


Ihsubahob  CoicPAinr  v.  GBiDLnr. 

1.  An  applicatkm  mids  bj  A.  to  An  Intnnaoe  oompu^,  upon  whleh  a  pottcgr 

on  his  life  was  iniied  for  tho  beneilt  of  hia  wife,  oontafai  a  etipulatioii  that 
Ua  ttatementt  thereiii  "thall  fom  die  bails  of  the  contract,*  and  that  aoj 
nntnie  or  frandvlent  answers,  anj  suppression  of  facts  in  regard  to  Iris 
heahh,  habits,  or  drcnnistanoes  materia!  to  the  risk  "ehall  ritlate  the 
policj  and  forfeit  all  payments  thereon."  In  rep^  to  a  qnsstion  is  to 
whether  certain  of  his  reUtiTes  bad  anj  bereditaiy  disease,  he  allswued, 
"No  liereAtary  taint' of  anj  kind  in  famllj  on  citber  sids  of  boose,  to  wtj 
knowledge."  A.  liaTing  died,  Ids  widow  bronght  snlt  and  made  out  bar 
case.  The  companj  then  prored  tliat  BL,  an  vnde  of  A.,  bad  been  insane 
for  more  than  a  jear  preceding  Ids  death,  and  had  died  In  an  insane  aqrlnm 
upwards  of  twenty  yean  before  the  date  of  A.'s  apptteatkn.  The  Jiny 
were  faistraeted  to  find  for  the  plafauHL  JEMf,  L  That  the  instniction  wae 
proper.  S.  That,  to  maintain  Its  defence^  tlie  compaaiy.  was  boond  to  proT% 
not  only  the  faisanity  of  B.,  bat  that  it  was  hereditary,  and  that  both  facta 
were  known  to  A.  when  he  answemd  tlie'qnestion. 

2.  NaUmal  Bakk  r.  /afurancf  Cow^fong  (96  U.  8»  f78)  dted  and  approred.   ■ 


Ebbob  to  the  Gironit  Court  of  the  United  States  for  tlie 
Eastern  District  of  New  York. 
The  &cts  are  stated  in  the  opnion  of  the  oonrt 

Mr.  Edward  Salomon  for  the  phuntiff  in  error. 
Mr.  Robert  Sewett^  contra. 

Mb.  J08TIOB  SwATins  deliyered  the  opinion  of  the  ooort. 

This  is  an  action  upon  a  policy  of  insorance  insuring  the  life 
of  Fayette  R.  Gridley  in  the  sum  of  110,000,  for  the  benefit  of 
his  wife,  the  defendant  in  error. 

The  policy  sets  forth  that  it  was  issued  **in  consideration 
of  the  representations  made  in  the  application  therefor  and  oi 
the  premium,''  &c.  It  sets  forth,  further,  that  "if  any  of  the 
statements  or  declarations  in  the  application  for  this  policy, 
and  upon  the  &ith  of  which  it  is  issued,  shall  be  found  in  any 
material  respect  untrue,  then  •  •  •  this  policy  shall  be  null  and 
vbid." 

The  application  was  signed  by  tiie  assured  in  behalf  of  him- 
self and  lus  wife.  The  first  clause  is  as  foUows:  ^  An  answer 
to  each  of  the  following  questions  is  required  from  persons  pro- 
posing to  effect  insurance  in  this  company,  which  answers  form 
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fhe  basis  of  this  oontraet.*'  It  mnolndfld  with  tbe  dedawfcion 
^that  the  abore  are  the  applicant's  own  lair  and  true  ansirers 
to  the  foregoing  questions.  •  •  •  And  it  is  hereby  agreed  Hiat 
ttiese  statements  with  this  deolaration  shall  form  the  basb  of 
ihe  contract  tcir  assnranoe,  and  that  any  ontrae  or  fraudulent 
•nsweiB, —  any  suppression  of  facts  in  regard  to  the  person's 
health,  habits,  or  circnmstanofis,  -^  materiel  to  the  xisk»  .  •  • 
shall  vitiate  the  policy  and  forfeit  all  payments  made  thereen.** 

The  application  contained,  among  others,  the  following  qses- 
tion :  ^  Have  the  person's  (whose  life  is  to  be  assured)  parents, 
uncles,  aunts,  brothers,  or  sisters  been  afflicted  with  consump- 
tion, scrofula,  insanity,  efnlepsy,  disease  of  the  heart,  or  any 
other  hereditary  disease?  ^  The  applicant  answeved:.  ^No;  eat* 
oept  one  brother  temporarily  insane  six  months  sinoe.  Causes, 
domestic  and  financial  troubles,  foUowed  by  hard  drittking  ip4 
ezcessiye  use  of  opium  and  morphine.  Beoovery  fdlowed  le* 
formed  habits.  No  hereditary  taint  of  any  kind  in  family  on 
either  side  of  house,  to  my  knowledge.'* 

It  was  proved  on  behalf  of  the  company  that  Abraham  Grid- 
ley,  an  unele  of  the  assured,  was  insane  for  more  than  a  year 
preceding  his  deatii,  and  that  he  died  in  the  Bloomingdale 
Insane  Asylum  upwards  of  twenty  yean  before  the  application 
for  the  insurance  hers  in  questbm  was  made. 

The  testimony  being  dosed,  the  counsel  for  the  company 
asked  the  court  to  instruct  the  jury  to  find  a  verdict  for  ihA 
defendant  This  was  refused.  The  conrt  thereupon  instructed 
the  jury  to  return  a  verdict  f<Hr  the  j^aintiiE.  The  jury  found 
as  directed.  The  defendant  duly  excepted  to  the  instruction 
given  and  to  that  refused,  and  sued  out  tills  writ. 

The  only  question  argued  before  us  is  whether  the  court 
erred  in  instructing  the  jury  to  find  for  the  plaintiff.  The 
solution  of  that  question  depends  upon  the  construction  and 
effect  to  be  given  to  the  interrogatory  and  the  answer  to  which 
our  attention  was  called  by  the  counsel  for  the  plaintiff  in 
error. 

It  is  a  recognized  rule  in  the  construction  of  statutes,  that 
«a  thing  which  is  within  the  intention  of  a  statute  is  as  much 
within  the  statute  as  if  it  were  within  the  letter;  and  a  thing 
which  is  within  the  letter  of  Ae  statute  is  not  within  the  stat* 
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ute  nnleas  it  be  widiin  the  intentioti  of  the  mtkenJ*  PeopU 
▼«  Utiea  Luurance  Co^  15  Johns.  (S.  T.)  85& 

This  proposition  is  equally  applicable  to  other  written  instnn 
ments.  l[he  object  of  all  symbols  is  to  oonToy  the  meaning 
of  those  i^ho  use  them,  and  when  that  can  be  ascertained,  it  is 
condosi^e.  The  intent  of  the  law  makers  is  the  law,  and  here 
the  iidient  of  the  parties  is  the  contract. 

li  was  material  to  the  risk,  and  htece  important  to  the 
ins^irers,  to  know  whether  either  of  the  maladies  named  or 
any  serious  malady  not  named  was  hereditary  in  the  family  of 
the  applicant.  If  the  question  were  answered  in  the  affiima- 
tive,  it  might  be  a  reason  lor  declining  to  issue  the  policy.  On 
the  other  hand,  if  either  of  such  maladies  existed  in  a  member 
of  the  family  other  than  the  aj^licant,  but  was  not  hereditary^ 
and,  on  the  contrary,  existed,  according  to  the  family  history, 
for  the  first  time  in  the  person  affected,  and  in  that  case  was 
the  effect  of  known  contemporaneous  causes,  then  it  was  not 
material  to  the  risk,  was  of  no  interest  to  insurers,  and  it  is 
fairly  to  be  presumed  they  did  not  care  to  be  adrised  upon  the 
subject. 

This  may  be  illustrated  by  the  case  of  insanity  mentioned  in^ 
the  answer,  of  the  applicant.  He  says  his  brother  was  afflicted 
in  that  way.  *^  Causes,  domestic  and  financial  troubles,  fol- 
lowed by  hard  drinking  and  excessive  use  of  opium  and  mn^ 
phine.'*  He  adds:  ^Recoyery  followed  reformed  haUts^** 
This  explanation  took  the  subject  wholly  out  of  the  scope 
and  purpose  of  the  inquiry  by  the  company,  and  made  it,  as 
it  were,  res  inter  alioi  acta. 

The  last  sentence  of  the  answer  is,  ^No  hereditary  taint  on 
^ther  side  of  the  house,  to  iny  khowledge." 

The  affirmation  was  restricted  and  narrowed  down  to  what 
the  aj^licant  himself  personally  knew  touching  the  subject 
It  has  this  extent ;  no  more. 

The  company  might  have  refused  to  insure  unless  the  quali- 
fication were  withdrawn.  Having  failed  to  do  this,  such  is  the 
contract  of  the  parties. 

To  make  out  tlie  defence  sought  to  be  estabUshed  by  the 
insurers,  three  things  were,  therefore,  necessary  to  be  shown : 
that  the  alleged  insanity  of  the  undo  had  existed;  that  it  was 
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Bereditftry;  and'tlilKt  both  ihoM  ihingi  were  known  to  ikb 
applioant  when  he  answered  the  queetion. 

The  first  point  wms  dearly  prored.  In  relation  to  fiie  se^ 
ond  and  third,  there  was  no  proof  whatever.  What  was  provedi 
without  what  was  not  prored,  was  of  no  aooonnt.  The  de» 
fence,  therefore,  wholly  fiuled.  It  follows  that  the  instmotieii 
eomplsined  of  was  properly  giTen. 

The  subject  of  questions  and  answers  in  cases  like  UbiB  was 
folly  considered  1^  this  court  in  NatiofuU  Batik  r.  Suww^c$ 
Company,  96  n.  S.  678. 

It  is  unnecessaryto  go  orer  the  ssme  ground  again, or  to  add 
any  thing  to  what  is  Jhere  said* 


■  ■  •  *      •■■•'.' 

71m  cwBOT  oC  A  WsdMBttk  wUdi  b  iiflind  to  ■rtfebs  iMttnliek^^ 
UduiiiDi  nqr.  ia  MlUnf  Um  latter,  lawfnQj  tnoifar  ihmwilli  to  ths 
diMtf  te  rl|^  to  MS  the  tadMnariL 

Appeal  firom  theX3ircuit  Court  of  the  United  States  for  the 
District  of  Louisiana. 
Thei  &ctB  are  stated  in  the  opinion  of  Ubib  court 

Mir.  M.  t.  Morrii  for  the  appellant. 
A6r.  JB.  M.  Johmion^  contftu 

Mb.  Jitstiob  Field  delivered  the  opinion  of  the  court. 

The  question  presented  in  this  case  relates  to  the  ownership 
of  a  trade-mark  used  by  the  complainants  on  packages  and 
barrels  containing  whiskey  manu&ctnred  and  sold  by  them  in 
Cincinnati,  and  arises  out  of  the  following  &cts :  -^ 

In  1849,  one  S.  N.  Pike,  doiug  business  in  that  dty  as  a 
wholesale  dealer  in  whiskey,  adopted  as  a  trade-mark  for  his 
manufacture  the  words, ''  8.  N.  Pike's  Magnolia  Whiskey,  Cin- 
cinnati,  Ohio,''  enclosed  in  a  circle,  which  he  placed  on  pack- 
ages land  barrels  containing  the  liquor.  Between  that  date 
1868  he  was  in  partnership  with  different  persons  doing 
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business  there  ander  tlie  name  of  S.  N.  Pike  &  Co.  In  1888» 
having  dissolved  his  oonneotion  with  otherSi  fa^  took  as  part- 
ners two  of  his  former  clerks,  Tilney  and  Eidd,  oontinning  the 
original  firm  name,  and  soon  afterwards  opened  a  branch  house 
in  New  York  City.  The  same  trade-mark  was  used  by  the 
UQW  firm  as  it  had  been  by  the  preceding  firm,  without  any 
change.  AtHhis  time,  and  subsequently  until  its  sale  in  1868, 
the  real  property  in  Cincinnati,  upon  which  the  business  was 
conducted,  and  the  distillery,  with  its  fixtures  and  appnrte* 
nances,  belonged  to  Pike  individually.  In  1868,  the  firm  re- 
moved its  entire  business  to  New  York  City,  alld  Pike  sold  the 
real  property  in  Cincinnati,  and  the  stills,  tubs,  engines,  boilers, 
tubing,  and  all  apparatus  in  his  distillery,  for  the  consideration 
of  9126,006,  to  the  firm  of  Mills,  Johnson,  &  Co.,  who  were  also 
engaged  in  the  manufacture  and  sale  of  whiskey  at  that  place. 
At  the  same  time.  Pike  executed  and  delivered  to  the  purchasers 
a  separate  instrument,  stating  that,  having  sold  his  premises  to 
them,  he  extended  to  them  and  their  successors  the  use  of  all 
his  brands  formerly  used  by  him  in  his  Cincinnati  house. 

Mills,  Johnson,  &  Co.  continued  for  some  years  the  manu- 
facture and  sale  of  whiskey  on  the  premises  thus  purchased^ 
using,  without  objection  from  any  one,  the  brands  previously 
used  by  S.  N.  Pike  &  Co.  They  were  succeeded  in  business 
by  the  complainants,  who,  it  is  admitted,  are  entitled  to  all  the 
rights  which  they  possessed  in  the  trade-maric  in  question. 
8.  K.  Pike  died  in  1872,  and  his  surviving  partners  formed  a 
new  partnership,  under  the  name  of  George  W.  Kidd  &  Co., 
which  was  subsequently  dissolved,  and  to  its  business  Kidd, 
the  appellant  in  .this  case,  succeeded. 

The  complainants  finding  that  whiskey  bearing  this  trade- 
mark, manufactured  by  the  firm  of  Tyra,  Hill,  &  Co.,  of  St. 
Louis,  was  sold  in  large  quantities  by  dealers  in  New  Orleans, 
filed  the  present  bill  to  enjoin  the  dealers  from  selBftg  or 
trafficking  in  whiskey  contained  in  packages  thus  marked.  By 
an  amendment  to  the  bill  the  defendant  Kidd  was  made  a 
party.  He  filed  an  answer  and  cross-bill,  asserting  title  to  the 
toade-mark  as  surviving  partner  of  the  firm  of  S.  N.  Pike  & 
Co.,  and  setting  forth  that  Tyra,  Hill,  &  Co.  were  acting  under 
a  license  from  him. 
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The  principal  qnestioii  for  detenninfttioii  is  wlMiher  tha 
complainaiits,  ebdming  ooder  thff  tale  of  Pike  to  tbeir  pred»- 
or  the  defendant  Kidd,  claiming  as  samror  of  8.  N. 


Pike  &  Co^  have  the  ezolasiTe  right  to  the  trade-maik  men* 
tioned.  The  coart  below  decided  that  the  oomplaiiiaiits  poe- 
•essed  the  exdusiye  right,  and  oar  jadgment  approves  of  the 
decision. 

It  is  admitted  that  Pike  was  the  owner  of  the  trade-maik 
when  he  took  two  of  his  clerks  into  partnership  and  formed 
the  firm  of  8.  N.  Pike  &  Co.  He  did  not  place  his  interest  in 
the  trade-mark  in  the  concern  as  a  part  of  its  capital  stock. 
He  allowed  the  use  of  it  on  packages  oontainbg  the  whiskey 
mannfactared  by  them ;  but  it  no  moie  became  partnership 
property  from  that  fact  than  did  the  realty  itself,  which  he 
also  ownedy  and  on  which  their  business  was  condnoted.  He 
was  engaged  in  the  same  business  befrae  the  partnership  as 
afterwards,  and  taking  his  clerks  into  partnership  changed  in 
no  respeot,  beydnd  its  tenns»  their  relatbn  to  his  indiTidoal 
property.  Their  snbseqnent  conduct,  moreover,  plainly  shows 
that  they  claimed  no  interest  in  the  trade-mark.  They  knew 
of  Jds  conveyance  of  its  use  to  Mills,  Johnson,  &  Co.  on  the 
1st  of  October,  18jB8»  when  they  removed  their  own  business 
to  New  York,  and  made  no  objeotion  to  the  traasCsr.  Their 
subsequent  correspondence  discloses  beyond  question  their 
knowledge  of  the  transfer  and  reoognition  of  his  power  to 
make  it.  That  transfer  was  plainly  designed  to  confer  whaA* 
ever  right  Pike  possessed.  It,  in  terms,  extends  the  use  of  the 
trade-mark  to  Mills,  Johnsout  &  Co.  and  tbeir  successors.  Sneh 
use,  to  be  of  any  value,  must  necessarily  be  exclusive.  If  otbeirs 
also  could  use  it,  the  trade-mark  would  be  of  no  serrice  in  dis- 
tinguishing the  whiskey  of  the  manufacture  in  Cincinnati ;  and 
thus  the  company  would  lose  all  the  benefit  arising  from  the 
reputation  the  whiskey  there  manufactured  had  acquired  in  the 
market  The  right  to  use  the  trade-mark  is  not  limited  to  any 
place,  city,  or  State,  and,  therefore,  must  be  deemed  to  extend 
everywhere.  Such  is  the  uniform  construction  of  licenses  to 
use  patented  inventions.  If  the  owner  imposes  no  limitation 
of  place  or  time,  the  right  to  use  ii  deemed  coextenrive  with 
the  whole  country,  and  perpetual 
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The  claim  of  Kidd  to  the  trade-mark  as  miryiTor  of  tiie  part- 
ners *in  the  firm  of  8.  N.  Pike  &  Co.  is  without  any  merit. 
Pike,  in  his  lifetime,  repudiated  any  ownership  in  the  trade* 
mark  after  his  sale,  and  Kidd  knew  that  faot«  and  never  even 
pretended  that  the  firm  had  any  such  right  until  after  Pike's 
death. 

As  to  the  right  of  Pike  to  dispose  of  his  trade-mark  in  o(m- 
neotion  with  the  establishment  where  the  liquor  was  manu- 
factured, we  do  not  think  there  can  be  any  reasonable  doubt 
It  is  truci  the  primary  object  of  a  trade-mark  is  to  indicate  by 
its  meiming  or  asscknation  the  origin  of  the  article  to  which  it 
is  affixed.  As  distinct  property,  separate  from  the  article  ere 
ated  by  the  original  producer  or  manufacturer,  it  may  not  be 
the  subject  of  sale.  But  when  the  trade-mark  is  affixed  to 
articles  manufactured  at  a  particular  establishment  and  ac- 
quires a  special  reputation  in  connection  with  the  place  d 
manufacture,  and  that  establishment  is  transferred  either  by 
contract  or  operation  d  law  to  ojOiers,  the  right  to  the  use  oi 
the  trade-mark  may^be  lawfully  transferred  with  it.  Its  sub- 
sequent use  by  the  person  to  whom  the  establishment  is  trane-' 
ferred  is  considered  as  only  indicating  tiiat  the  goods  to  which 
it  is  affixed  are  manufactured  at  the  sfime  place  and  are  of  the 
same  character  as  those  to  which  the  mark  was  attached  by  its 
original  designer.  Such  is  the  purport  of  the  language  of  Lord 
Cranworth  in  the  case  of  Leather  Ol&th  Company  t.  Amerieati 
Leather  Chth  Compmiy^  reported  in  11th  Jur.  K.  8.  See  akd 
AiiUwarth  r.  'WalmMejf^  44  L.  J.  866,  and  SM  t.  Borrower 
10  Jur.  Ki  8.  66« 

The  present  case  isHs  within  this  rule. 

Decree  affrm§d. 


Ogt  187V.J  Wnu  t.  Buanu^  tU 


L  Where  it  i^peen  tliet  no  fa^Jvy  iteoUed  to  tiie  plaintiff  in  wnr,  n  fndginenl 
will  not  be  rofened  merely  becftwe  tbe  ooarts  nt  the  trial,  peimltted  n  wit* 
iieee  on  Ue  croee  eTamtnation  to  be  intefrogated  aa  to  mattcia  pertfaientto 
the  Inoe,  hnt  about  whish  be  had  not  tetifled  In  oUil 

t;  In  Seyteniber,  187S,  A.  imported  from  India  a  prodnet  Imown  ae  "  Jnie  rejee 
tfams,"  i^onwhiBh  the  eoUector  of  tbe  port  of  Boeton  Impoied  a  dntj  of  ten 
per  oent  otf  m^brtfli  nnder  ioct  M  of  tiie  Tariff  Act  o<  Manh  ^  lan  (IS  8tM» 
100),  aa  a  no»ennmefated  mannfactiired  article,  and  of  flvn  doUera  per  ton 
nnder  leet  11  of  the  act  of  Julj  14^  1808  (Id.  664),  aa  a  Tegetabk  ■ubetanoe 
not  ennmenited.  A.  paid  the  dutj  nnder  protest  and  bronght  anit  agalnat 
the  colleotor  to  recover  the  epeciie  dutf,  Ato  ddlaia  per  ton.  The  Jnij 
were  faaatmoted  that  it  wee  for  them  toted"  whether  or  not  Jnte  lejecthma 
were  of  n'dam  of  non-ennmerated  .Togetahle  enhatanem  siorilar  to  the 
ennmerated  artidei  hi  sect  11  of  the  act  of  Jnfj  14 1808.  If  th^  wen^ 
then  the  da^  wee  properij  aaaeaMd;  If  not»  then  their  Terdlct  n^nt  be 
lor  the  plaintiff .*    HM,  that  the  inetmction  wee  proper. 

Bbbob  to  ihe  OfaeaU  Oonrt  of  fihe  Unitea  Statei  for  Om 
District  of  MassaohiisetlB. 

This  WBS  an  action  broaght  by  WilliSi  Edmands,  &  Cow« 
against  Thomas  Raasell,  a  former  eoPMbor  of  eustoms  for  tha 
port  of  Boston,  to  recorer  certain  dutns  paicTnnder  protest 
upon  an  importation  from  India  of  juts  rqections,  made  in 
September,  1878.  A  dn^  of  ten  per  cent  ad  vdlorm^  assssssd 
nnder  sect.  2A  of  the  Tariff  Act  of  March  2, 1881  (IS  StaC 
196),  and  fiye  dollars  per  ton.nnder  sect  11  of  fiie  Ikiiff  Aet 
ol  Jvlj  14, 1888  (id.  664),  hacl  beAi  paid;^  and  this  adtion  iras 
for  the  ftve  dollars  per  ton. 

The  plaintiffs,  after  proving  their  payment  of  the  duties 
alleged  to  the  defendant,  put  in  eridence  tbe  following  protest 
for  the  pnrpone  of  showing  that  they  had  complied  with  iett. 
14  of  the  act  of  Jone  80, 1864,  c.  171.    18  Stat.  214. 

<' BosToor,  Oct  7,  1878. 
^  8iB,'p-  We  dedrs  respectfhlly  to  protest  against  yoor  action  in 
■esrseing  and  exacting  a  doty  of  fifteen  dollaxB  per  ton  upon  an  nn* 
portation  made  by  na  into  tUs  port  of  126  bales  of  jnte  tejectioos, 
weighing  87,&o6  pounds,  or  about,  per  ship  *  Melrose,*  from  Oat 
euttn,  and  entered  for  consumption,  on  the  18th  of  Septembeft 
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claiming  that  under  existing  laws  tbis  duty  oannot  be  legaUy  im- 
posed npon  this  merchandise.  Jnte  rejections  are  not  enumerated 
in  any  tariff  act  in  force,  consequently  can  only  be  sulgeeted  to 
duty  as  a  non-enumerated  article.  Jute  rqections  are  unmanu* 
ftctured.  They  are  raw  material,  and  have  not  passed  through 
any  process  of  mannfiicture  before  being  imported  into  the  United 
States.  Being  non-enumerated  and  unmanufactured,  we  claim 
that  upon  importation  they  should  be  dassifled  and  sulgected  to 
a  duty  of  ten  per  cent  ad  valorem^  under  the  twenty-fourth  se<y 
tion  of  the  act  of  March  S,  186L 

''Should  it  be  determined  that,  because  of  the  process  which  this 
merchandise  passes  through  in  being  prepared  for  shipmentj^  it  is 
manufactured  or  partially  manufactured,  we  then  daim  that  it 
should  be  clsssifled  as  a  non-enumerated  manufactured  or  partiaOy 
mann&itured  article,  under  the  section  and  act  aboTC  referred  to^ 
and  subjected  to  a  duty  of  twenty  per  cent  ad  valorem. 

''  We  pay  this  duty,  amounting  to  two  hundred  and  fifty-one 
dollars  and  six  cents  ($251.06)  gold,  in  order  to  obtain  possession 
of  our  property,  and  shall  hold  you  and  the  govemment  responsi- 
ble for  its  exaction. 

**  Tours  very  respectfully, 

''  Wills,  Edvjlkdb,  ft  Oo. 

''To  Hon.  Thohas  ItirssBLL,  OoOeetor.^ 

• 

Qne  of  the  plaintiffs  having  testified  in  chief  to  the  payment 
of  the  duties  and  to  the  protest  and  appeal,  but  not  as  to  what 
jnte  rejections  were,  or  as  to  the  contents  of  the  protest,*  the 
defendant  claimed  upon  cross-examination  the  Tight  to  examine 
him  with  a  view  of  showing  that  jute  rejections  were  a  vege* 
table  substance,  within  the  eleventh  section  of  the  Tariff  Act- 
of  July  14, 1862. 

The  plainti£b  objected,  upon  the  ground  that  the  witness  had 
not  testified  in  chief  upon  the  subject  inquired  of ;  -hut  the  court 
overruled  the  objection,  and  permitted  hiAi  to  be  examined  as 
to  whether  jute  rejections  were  a  vegetable  substance  similar 
to  the  enumerated  articles  in  the  second  clause  of  said  sect  11, 
what  they  were,  and  how  jute  was  grown.  To  this  ruling  the 
plaintifib  excepted.  The  plaintiffs  claiming  that  the  v^;etable 
substances  not  enumemted,  named  in  said  second  clause,  were 
limited  to  tholM  used  for  cordage,  offered  to  show  that  in  1862 
jnte.  Sisal  grass,  sun  hemp,  and  coir  were  so  used,  and  that  jute 
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rejsctions  won  not  tfatat  ncrvfir  iiatb  00611^  uid  oftonot  06^  to 
used.  This  prqfert  of  eridnoe  being  objected  to,  was  rqeeted 
by  the  ooart  as  immaterial,  and  the  plaJntiffs  ezoepted.  They 
adced  tike  eonrt  to  instruct  the  jury  as  follows : — 

Firtt  That  sect.  16  of  the  act  of  Haroh  2, 1861,  and  sect 
11  of  the  act  of  July  14, 1862,  and  the  proTision  in  schedule 
C,  sect  2504  of  the  Revised  Statatos  of  the  United  States, 
must  be  construed  together,  and  full  effect  be  given  to  the 
words  ^^nsed  for  cordage'*  as  restrictiTe  in  the  applicatioii  of 
sect  11  of  the  act  of  Joly  14,  1862,  in  the  assessment  of 
duties* 

S^eond^  That  the  words  ^  used  for  cordage  **  by  necessary 
implication  of  law  are  to  be  implied  in  sect  11  <rf  the  act  it 
July  14,  1862. 

Thirds  That  tbe  provision  in  schedule  C,  s^ct  2604  d  the 
Revised  Statutes  of  the  United  States,  as  follows,  «•  vegetable 
substances  used  for  cordage,**  was  a  legislative  dedaiaUoli,  on 
the  first  day  of  December,  1878,  that  such  was  liie  state  of  the 
law,  and  it  is  necessarily  a  constmcdon  of  sect.  U  of  the  act 
of  July  14,  1862,  in  connection  with  sect  15  ci  the  aot  of 
March  2,  1861.  It  was  the  declared  purpose  of  Congress  to 
collate  all  the  statutes  as  they  were  at  that  date,  and  not  to 
make  any  change  In  their  provisions. 

Fimrth^  If  the  jury  shall  find  that  commerdally  jute  rsjec- 
^ons  were  not  used  for  cordage,  then  they  were  not  KaUe 
to  the  duty  imposed  by  the  defendant  under  sect  11  of  the 
act  of  July  14, 1862,  and  their  verdict  must  be  for  fiie  plaii^ 
tiffs. 

The  court  declined  so  to  instruct  the  jury;  but  instructed 
them  that  it  was  for  them  to  find  wheAer  or  not  jute  reje<v 
lions  were  of  a  dass  of  non-enumerated  vegetable  substances 
similar  to. the  enumerated  articles  in  seet.  11  of  the  act  of 
July  14,  1862.  If  they  were,  then  the  duty  was  properly 
assessed;  if  not,  then  their  verdict  must  be  for  the  pla&itiffk 
The  jury  returned  a  verdict  for  the  defendant ;  and  judgment 
having  been  rendered  therecD,  fiie  plaintiffs  sued  out  this  writ 
of  error. 

Mr.  OXorlst  Xm  WwMwrf  for  the  plaiiitiflii  in  enor. 

Wt.  A$9Uta$U  AUameif-'&mund  Smkh^  eontra. 
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Mb.  JusnoB  Clzpfobd  deliTered  the  ojmiion  of  die  ooiirt. 

Fire  doUan  per  ton  import  dntiee  weire,  by  the  act  of  the 
14th  of  July,  1862,  leried  on  jnte,  Sisel  gnus,  san  hemp,  oour, 
and  other  vegetable  tnbetanoes  not  ennmerated,  ezoept  flax, 
tow  of  flax,  Russia  and  Manila  hemp,  and  oodilla  or  tow  of 
hemp.    12  Stat.  664. 

By  the  prior  act,  jute,  Sinl  grass,  son  hemp,  ooir,  and  other 
vegetable  substances,  if  not  enumerated  and  used  for  cordage, 
were  sabject  to  a  specific  duty  of  ten  doUam  per  ton.  Jnte 
butts  paid  five  dollars  per  ton,  and  cedilla  or  tow  of  hemp  paid 
the  same  duty  as  non-enomerated  vegetable  substances  used  for 
cordage.  Pages  of  the  volume  are  filled  with  the  enumerated 
list;  but  the  twenty  fourth  section  provides  that  all  articles, 
taiw  and  unmanufactured,  not  therein  enumerated  or  otiierwise 
taxed,  shall  pay  a  duty  of  ten  per  cent  mI  vahrem.  Id.  188» 
196. 

Products  called  jute  rejections,  to  the  amount  of  one  hundred 
and  twenty>five  bales,  were  imported  by  flie  plaintiiEB  frcMU 
Calcutta.  Due  entry  of  the  importation  for  consumption  was 
made  by  the  importers,  and  the  collector  assessed  an  import 
duty  on  the  goods  of  ten  per  cent'oJ  valorem  and  a  specific  duty 
of  five  doUars  per  ton.    Id.  196,  664. 

Pursuant  to  the  requirement  of  law^  in  such  cases,  ^e  plain* 
tifis  filed  a  written  protest,  objecting  to  the  levy  of  the  specific 
duty,  in  which  they  claimed  that  the  products  imported  should 
be  classed  as  non-enumerated  articles,  raw  and  unmanufactured, 
and  be  subject  to  a  duty  of  ten  per  cent  ad  valorem  and  no 
more ;  or,  if  regarded  as  partially  manufactured,  that  the  im* 
portation  shoidd  be  subjected  to  a  duty  of  twenty  per  cent 
<mI  valorem^  and  no  more. 

Payment  of  the  amount  exacted  was  made  by  the  plaintiffs 
to  obtain  possession  of  the  goods,  and  redress  being  refused,  the 
plaintiffs  instituted  the  present  suit  to  recover  back  the  amount 
and  lawful  interest.  Service  was  made ;  and,  the  defendant  hav- 
ing appeared,  the  parties  went  to  trial,  and  verdict  and  judg- 
ment were  in  favor  of  the  defendant,  and  the  plaintiffs  excepted 
and  sued  out  the  present  writ  of  error. 

Six  errors  are  assigned  here,  as  follows:  1.  That  the  court 
erred  in  permitting  a  witness  for  the  plaintiflh  to  be  cross-exam- 
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ined  on  a  matter  not  within  his  tsrtinumy-in-ehitf.  2.  That 
the  ooort  erred  in  refusing  to  permit  the  plaintiffs  to  introdnoe 
eridenoe  to  prqre  that  jute  rejections  were  not  and  ooald  not 
be  used  for  cordage,  and  that  jute  and  the  other  yegetsble  sab- 
stances  mentioned  in  the  act  of  Congress  were  nsed  for  that 
purpose.  8.  That  the  court  erred  in  permitting  the  defendant 
to  introduce  evidence  to  prove  that  jute  rejections  were  one  of 
the  Tsgetable  sabstances  referred  to  in  the  act  of  Congress. 
4.  That  the  court  ened  in  refusing  each  of  the  four  prayers 
for  instruction  presented  by  the  phuntifiB.  6.  That  the  court 
erred  in  instructing  the  jury  that  it  was  for  them  to  detennine 
whether  or  not  jute  rejections  were  of  a  class  of  non-enumerated 
Tegetable  substances  similar  to  the  articles  enumerated  in  tha 
eleventh  section  of  the  act,  under  which  the  importation  was 
made.  6.  That  the  court  erred  in  not  defining  in  what  the 
required  similarity  would  consiBt  to  bring  the  importation  in 
question  within  the  act  of  Congress. 

Testimony  was  introduced  by  the  plaintiffs  to  prove  that 
they  paid  the  duties,  and  they  read  the  protest  in  evidence  to 
show  that  they  had  compli^  with  that  condition  precedent 
to  a  right  to  recover  back  the'  amount  paid.  Witnesses  weia 
called  by  them  to  prove  payment  and  protest ;  and  one  of  them 
having  testified  to  the  payment  of  the  duties,  and  to  the  fset 
of  protest  and  appeal,  the  defendant  claimed  the  right  to  eroas- 
ezamine  him  as  to  whether^^ute  rejections  were  a  vegetable 
substance  similar  to  the  articles  enumerated  in  the  second 
clause  of  the  eleventh  section  of  the  Tariff  Act,  under  which 
the  duties  were  exacted.  Objection  was  made  by  the  plain- 
tiffs; but  tile  court  overruled  the  objection  and  admitted  the 
evidfluce.  .Exception  was  taken  by  tiie  plaintiffs  to  the  ruling 
of  the  court,  and  that  exception  constitutes  the  basb  of  the  first 
assignment  of  error. 

Authorities  of  the  highest  character  show  that  the  estab- 
lished rule  of  practice  in  the  Federal  courts  and  in  most  other 
jurisdictions  in  this  country  is  that  a  party  has  no  right  to 
cross-examine  a  witnew,  witiiout  leave  of  t^  court,  as  to  #ny 
facts  and  circumstances  not  connected  with  matters  stated  in 
•his  direct  examination,  subject  to  two  necessary  exceptions. 
He  may  ask  questions  to  show  bias  or  prejudice  in  the  witness, 
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or  to  lay  tho  foundation  to  admit  eiidenoe  of  prior  oontradio- 
tory  statements^  Subject  to  those  exoeptionsi  the  general  role 
is  that  if  the  party  wishes  to  examine  the  witness  as  to  other 
matters,  he  mnst  in  general  do  so  by  making  him  his  own  wit- 
ness and  calling  him  as  sach  in  the  subsequent  progress  of  the 
cause.  !I%e  Philadelphia  ^  Trenton  RaSbroai  Co.  r.  Sampeon^ 
14  Pet  448,  469;  Songhton  r.  Jonee,  1  WalL  702,  706; 
1  Qreenl.  Evid.,  sect.  445-447 ;  1  Whart  Evid.,  sect.  529. 

It  has  been  twice  so  ruled  by  this  court,  and  is  undoubtedly 
a  valuaUe  rule  of  practice,  and  one  well  calculated  to  promote 
regularity  and  logical  order  in  jury  trials ;  but  it  is  equally 
well  settled  by  the  same  authorities  that  the  mode  of  conduct- 
ing trials,  and  the  order  of  introducing  evidence,  and  the  time 
when  it  is  to  be  intioduced,  are  matters  properly  belonging 
very  largely  to  the  practice  of  the  court  where  the  matters  of 
fact  are  tried  by  a  jury.  Both  of  the  cases  referred  to  by  the 
plaintiffs  show  that  the  judgment  will  not  be  reversed  merely 
because  it  appears  that  the  rule  limiting  the  cross-examination 
to  the  matters  opened  by  the  examination-in-cbief  was  applied 
and  enforced;  but  those  cases  do  not  decide  the  converse  of 
the  proposition,  nor  is  attention  called  to  any  case  where  it  is 
held  .that  the  judgment  will  be  reversed  because  the  court 
trying  this  issue  of  fact  relaxed  the  rule^and  allowed  the  cross- 
examination  to  extend  to  other  matters  pertinent  to  the  issue. 

Cases  not  infrequently  arise  where  the  convenience  of  the 
witness  or  of  the  court  or  the  party  producing  the  witness  will 
be  promoted  by  a  relaxation  of  the  rule,  to  enable  the  witness 
to  be  discharged  from  fuither  attendanice ;  and  if  the  court  in 
such  a  case  should  refuse  to  enforce  the  rule,  it  clearly  would 
not  be  a  ground  of  error,  unless  it  appeared  that  it  worked 
serious  injury  to  the  opposite  party.  Nothing  of  the  kind  is 
shown  or  pretended  in  this  case.  Instead  of  that,  it  is  conceded 
that  the  ruling  of  the  court  did  not  work  any  injury  to  the 
plaintiffsi  and  in  that  view  the  first  assignment  of  error  is  orer- 
ruled.    «7adbM  V.  ZdtfA,  68  Pa.  St.  451, 455. 

Enough  appears  to  show  that  the  importation  in  this  case 
was  made  under  the  tariff  act  temporarily  increasing  the  duties 
on  imports,  which  imposes  a  duty  of  five  dollars  per. ton  in 
addition  to  the  duties  theretofore  imposed  on  the  articles 
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ennmerated,  and  otiier  Tegetable  sabstaaoes  not  anii- 
merated,  except  flax,  tow  of  flax,  heiiip  of  two  descriptioDa,  and 
codilla  or  tow  of  hemp.  ProdnctB  Bach  as  those  imported, 
called  jute  rejectionsi  it  is  admitted,  are  vegetable  products, 
and  that  the  article  or  product  is  not  enumerated  in  that  tariff 
act ;  but  it  is  contended  by  the  plaintijb  that  the  words  ^  used 
for  cordage,*'  found  in  the  flfteenth  section  of  the  former  aet, 
must  be  implied,  to  come  in  after  the  word  ^  enumerated,^  as 
used  in  the  said  section  of  the  antecedent  act.  Grant  that,  and 
it  would  follow  that  the  plaintiffs  must  prevail,  as  the  evidence 
shows  that  jute  rejections  are  not  used  for  cordage. 

Hemp,  under  the  prior  act,  unmanufactured,  paid  a  dutjr 
of  thirty-five  dollars  per  ton,  and  Manila  and  other  hemps  oi 
India  paid  a  duty  of  fifteen  dollars  per  ton.  Jute,  Sisal  grass, 
sun  hemp,  and  coir  were  enumerated  articles  in  that  tariff  iaet, 
and  they,  with  other  vegetable  substances  not  enumerated,  if 
used  for  cordage,  paid  a  duty  of  ten  doUars  per  ton,  and  oodiDa 
or  tow  of  hemp  paid  a  duty  of  the  same  amount. 

None  of  these  suggestions  are  controverted,  nor  can  it  be 
controverted  that  jute.  Sisal  grass,  sun  hemp,  coir,  and  other 
vegetable  substances  are  required  in  terms  by  the  new  act 
increasing  the  duties  on  imports  to  pay  five  dollars  per  too 
in  addition  to  the  duties  previously  imposed  by  law.  All  that 
is  conceded ;  still  the  plaintiffs  contend  that  the  words  *^  used 
for  cordage,**  found  in  the  prior  act,  should,  by  implication,  be 
incorporated,  as  before  explained,  into  the  subsequent  act 
increasing  import  duties;  but  the  court  is  not  able  to  adopt 
that  construction  of  the  new  provision,  for  several  reasons: 
1.  Because  there  is  nothing  in  either  act,  or  in  the  two  when 
read  together,  to  justify  such  a  construction,  or  even  to  indicate 
that  such  was  the  intention  of  Congress.  2.  Because  nothing 
short  of  legislation  would  justify  such  a  conclusion.  8.  Be- 
cause the  exceptions  contained  in  the  ne#  provision  afford 
satisfactory  proof  that  such  was  not  the  intention  of  Con- 
gress. 

Attempt  is  made  to  support  the  theory  of  the  plaintiffi  by 
the  &ct  that  the  words  ^  used  for  cordage  **  are  restored  in  the 
Revised  Statutes ;  but  the  court  is  of  the  opinion  that  no  aid 
can  be  drawn  from  that  provbion  in  favor  of  the  views  of  the 
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pluntiffi^  smdk  impoaes  a  datj  of  fifteen  dollars  per.  ton  on 
the  articles  namedi  indadiug  other  yegetable  sabstanees'.AOi 
enumerated.  Seet.  2604|  sbhed*  C,  entitled  Hemp,  Jute,  and 
Flax  Goods. 

Evidently  the  provision  in  the  Beriaed  Statutes  referred  to 
was  borrowed  from  a  lat^  act,  and  cannot  in  any  aenae  be 
regarded  as  a  l^pblative  constmction  of  the  ckuise  in  tiie  tariff 
act  under  conaideration.    16  Stat.  264. 

Three  of  the  prayers  for  instruction  prjaented  by  the  plain- 
tiffii  are  covered  by  the  preceding  suggestions,  and  nothing 
need  be  added  to  show  that  they  were  properly  rejected* 
Their  fourth  prayer  was  also  rejected ;  but  the  court  instructed 
the  jury  in  its  stead  that  it  was  for  them  to  find  whether  or 
not  jute  rejections  were  of  a  claas  of  non-enumerated  vegetable 
substances  aimilar  to  the  enumerated  articles  in  sect  11  of  the 
act  under  which  the  same  were  imported^  adding,  that  if  they 
were,  then  the  duty  was  properly  aaaeaaed ;  tiiat  if  they  were 
not,,  then  their  verdict  should  be  for  the  plaintiffs. 

New  products  or  artlclea  of  importation  frequentiy  appear, 
and  hence  it  ia  that  Congreaa  finds  it  neceaaary  to  impoae  duties 
by  some  general  designation,  in  order  that  non-enumerated  arti- 
clea  may  not  eacape  from  their  jnat  ahare  of  the  public  burden. 
Non-enumerated  artidea  under  the  first  act  in  queation  were 
aubjected  to  a  duty  of  ten  per  cent  ad  valorem^  but  the  act 
increaaing  import  duties  indiided  some  of  those  articles  in  the 
enumerated  list,  and  impoaed  on  them  a  duty  of  five  dollars  per 
ton  in  addition  to  the  duties  previously  impoaed  by  the  prior 
act.  Appended  to  the  claaa  ao  enumerated  in  the  clauae  of 
the  aecond  act  under  conaideration  waa  the  phrase,  **  and  other 
vegetable  aubstancea  not  enuineratedt"  which  were  by  the  aame 
clauae  made  aubject  to  the  aame  additional  apedfic  duty. 

Both  the  appraiaers  and  the  collector  as  well  aa  the  commis- 
sioner regarded  the  products  imported  as  vegetable  substances 
similar  to  the  articlea  enumerated  in  the  preceding  part  of  the 
aame  clauae ;  and  if  their  theory  ia  correct,  then  it  waa  imma- 
terial whether  the  jute  riejectiona  were  or  were  not  uaed  for 
cordage,  aa  thoae  words,  though  incorporated  into  the  corre- 
sponding clauae  in  the  prior  act,  were  left  ouit  of  the  clauae  ia 
the  subsequent  act  increasing  import  duties. 
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It  18  the  theory  of  th^  plaintiffii  that  the  olaose  in  the  iecaid 
act  meant  the  same  thing  ae  the  olanse  in  tiie  antecedent  act| 
hat  the  Cfaccoit  Court  held  otherwise;  and  the  oonrt  here  fally 
eoneora  in^the  view  of  the  Cirooit  Conrt,  that  the  dntiee  were 
properly  ttotootied  if  the  prodacte  imported  were  of  a  class  of 
non-enomerated  vegetable  sabetances  similar  to  the  enumerated 
articles  mentioned  in  the  dense  of  sect,  ll*  which  imposes  the 
dnty  in  question. 

Plainly  the  question  was  one  of  ftMtt  0^  the  court  is  of  the 
opnion  that  it  was  properly  submitted  to  the  jury  in  conneo- 
tion  with  the  converse  of  the  proposition^  that  if  the  products 
were  not  of  that  class,  then  their  verdiot  should  be  for  the 
pUintiffs. 

Complaint  is  also  made  by  the  piaintifh  that  when  they 
oflEered  eridence  to  show  that  jute  rejections  were  never  used 
for  cordage,  the  court  rejected  tiie  eVidenoe  as  immaterial ;  but 
the  court  here  is  of  the  opinion  that  the  ruling  was  correct»  as 
it  is  clear  that  the  wordi  ^used  for  cordage **  is  no  part  of  the 
dense  of  sect.  11,  under  which  the  duties  were  assessed. 

Dissatisfaction  is  expressed  by  the  idaintiffs  that  ihe  dieuH 
judge  did  not  i^ve  the  jury  some  better  standard  to  guide  them 
in  the  performance  of  thdr  Aity ;  l>ut  it  is  not  peroetred  diet 
there  is  sny  just  ground  for  that  compleintt  as  he  gate  them 
the  very  criterion  which  the  tariff  act  preseribee, — that  if  'the 
importation  was  of  an  article  non-enumerated  and  of  a  dass 
of  vegetable  substances  similar  to  the  enumerated  articl<fi  pre* 
ceding  that  phrase  in  the  same  clause,  then  the  duty  was  prop- 
erly assessed,  but,  if  not,  then  the  plaintiffs  were  entitled  to 
the  verdict. 

For  these  reasons  the  court  is  of  the  opinion  that  there  is  no 

error  in  the  record. 

Judgment  iffimud. 
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Sayivgb  Bank  v.  Cbbbwxll. 

1.  WhcTO  rod  ettato  bovDd  by  a  Jndgniciit  or  a  mortgagt  hM  been  aHwiatid 
in  Mparate  ptmlt  to  Tarloiu  pcfMiit  at  diffeient  timoi^  fooh  porodt 
•honld  bo  rabjeetod  to  tbo  mMMkm  of  tiio  ISiB  In  Um  Idthm  oidv 
of  tbeir  ftUfliMitta* 

S.  The  Ed|^  and  tbt  Amorlcan  Mrthorlri—  on  tho  tnl^Mfe  conslderdl  and 
leTtewad. 

AVPBAL  from  the  Supreme  Court  ci  the  District  of  Co- 
lombia. 

On  Jone  20, 1870,  the  firm  of  S.  P.  Brown  &  Son  made  to 
Samuel  P.  Brown  its  promissorj  note  for  810,000,  payable  t» 
his  order  one  year  thereafter,  which  he  doly  indorsed  to  the 
Freedman's  Saying  and  IVast  Company.  To  seeore  its  pay« 
ment,  he  ezecated  to  Daniel  L.  Eaton,  the  aotaary  of  the 
oompany,  a  deed  of  trost  for  certain  lots  of  groond  in  Moimt 
Pleasant,  in  the  District  of  Colombia.  Debnlt  having  been 
made  in  the  payment  of  the  note,  tlie  trustee  sold  the  property 
Oct  12, 1872,  and  conreyed  it  to  the  company. 

On  March  8, 1870,  John  M.  Jolly  obtained  in  the  court  be* 
low  a  jud^ent  against  Samuel  P.  Brown.  At  yarions  times 
in  1878  the  company,  for  a  valuable  ccmsideration,  sold  and 
conveyed  a  portion  of  said  lots  to  different  purchasers,  giving 
to  each  its  bond  to  save  him  harmless  against  said  judgment 
It  still  holds  the  remaining  lots. 

Some  time  about  December,  1870,  the  National  Savings. 
Bank  of  the  District  of  Columbia  loaned  to  said  Brown, 
or  to  said  firm,  moneys,  to  secure  the  payment  of  which  he 
executed  deeds  of  trust  upon  a  number  of  other  lots  in  Mount 
Pleasant.  The  moneys  remaining  unpaid,  the  bank,  to  pro* 
tect  its  security  against  said  judgment,  purchased  the  same 
from  Jolly,  and,  in  July,  1874,  issued  an  execution  thereon, 
and  caused  it  to  be  levied  on  the  lots  embraced  by  the  trust- 
deed  to  Eatoa 

This  bill  against  thb  Savings  Bank  was  filed  by  John  A.  J. 
Creswell,  Robert  Purvis,  and  Robert  H.  T.  Leipold,  the  com- 
missioners of  the  Freedman^s  Savings  and  Trust  Company. 
It  allies  that  said  promissory  note  remains  unpaid,  except  so 
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far  as  it  luui  been  rediuMd  by  the  applieatkm  of  tlie  piweads 
of  the  lots  00  idd  by  the  oompanyt  and  that  the  latter  is  wiU« 
ing  to  pay  its  pro  rata  share  to  relieve  from  the  lien  of  said 
judgment  them  and  the  remaining  lots  oonTeyed  by  Eaton^  if 
it  is  in  law  or  in .  equity  boand  so  to  contribute.  It  prays  for 
an  injunction  restraining  the  Savings  Bank  and  the  marshal 
for  said  district,  who  was  made  a  defendant,  from  selling  said 
lots  under  said  eizecntion,  and  for  general  reUel  By  an 
amended  bill^  the  purchasers  from  the  company  were  mads 
defendants.  The  National  Savings  Bank  set  up  among  other 
things  in  its  answer  that  Brown,  at  the  time  of  the  rendition 
of  smd  judgment,  owned  a  considerable  amount  of  property 
subject  to  the  lien  of  said  judgment  other  than  that  described 
in'tiie  eomplsMiimts*  bill,  which  property  having  been  conveyed 
by  him  subsequently  to  his  conveyances  in  trust  to  secure 
debt  to  the  defencbmt,  th^  purchasers  thereof  are  necei 
parties  in  order  to  charge  them  wiidi  a  pro  rata  share  of  said 


The  remaining  facts  are  stated  in  the  opinion  o(  ifie  court 

The  special  tent  deereed  that  the  eomplainants  w6re  entitled 
to  have  all  the  real  estate  belonging  to  said  Samnel  P.  Brown 
on  the  twentieth  day  of  June,  1870,  bound  by  the  jndgrient  aft 
lail  in  favor  d  Jolm  M.  Jolly,  sold  in  the  inverse  order  of  its 
alienation  by  said  Brown,  induding  that  conveyed  by  him  for 
the  security  of  the  National  Savings  Bank,  before  the  lands 
conveyed  for  the  security  of  the  Freedman's  Savings  and  Trust 
Company  can  be  called  upon  to  contribute  to  the  payment  of 
any  part  of  said  judgment.  The  defendants  wfcre  abo'jBOh' 
joined  from  in  any  wise  inteif ering  with  any  of  said  property 
for  the  purpose  of  collecting  or  satisfying  tiie  said  judgmenti 
or  any  part  of  it,  until  all  the  other  real  .estate  belonging  to 
said  Brown  on  said  twentieth  day  of  JiAie,  bound  by  said 
judgment,  shall  have  been  sold,  and  the  proceeds  applied  to 
the  payment  thereof. 

That  decree  having  been  affirmed  by  the  Supreme  Court  of 
the  District  of  Columbia  at  its  general  term,  the  National 
Savings  Bank  appealed  to  this  court 

Mr.  Jam$$  M.  John&Um  for  the  appellant 

The  rule  that  where  several  parcels  of  land,  bound  by  a  com* 
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■Mm  ehaxge*  are  oonyeyad  hj  wanaaty  deed  to  different  pvp- 
ehaBers  and  at  different  times,  each  pareele  are  oharged  with 
the  param<Muit  lien  in  the  inTerae  order  of  their  alienation,  pro- 
vided the  janior  pnidiaBere  have  notice  of  the  lien  and  of  the 
prior  conTeyances  of  portions  of  the  land  bound  by  it«  had  noTer, 
prerionsly  to  the  decree  in  this  case,  been  adopied  by  the  8ur 
preme  Court  of  the  District  of  Oolumbia. 

On  the  contrary,  thiB  coart,  in  JTiyAsi  ▼•  jEtftfforcb  (9  Wheat. 
489),  recognizes  tiie  opposing  mle  that,  in  marshalling  real  seeo- 
rities  b^imd  by  a  common  charge,  each  piece  of  the  incombered 
property  shall  bear  its  share  of  the  barden,  in  the  proportion 
which  the  Talne  of  each  parcel  bears  to  the  whole  incambranoe, 
and  irrespectiTe  of  the  order  in  which  the  sereral  parcels  may 
have  been  conTcyed.  That  case  cmistittttes  a  role  of  property 
in  the  District  ci  Columbia,  and  is  condnsiTB  in  .the  case  al 
bar. 

The  propriety,  of  charging  the  paiamoont  incambranoe  on 
the  parcels  of  land  in  the  inTerse  order  of  their  alienation  was 
considered  in  Orvi$  t.  JPaweU  (98  U.  S.  176),  but  there  the 
court  only  followed  the  local  rule  ini<Hrce  in  Illinois.  * 

The  authorities  are  not  harmonicas.  In  the  following  dases, 
what  IB  known  as  the  prxrrata  rule  has  been  adopted  and  acted 
upon.  Bame9  y;  Bads$ter,  1  Y.  &  Col.  N.  B.  401 ;  1  HilliWrd, 
Mort  810  (citing  Bacon's  Abr.,  title  Execution,  B.  4 ;  CarUr 
T.  Bmruardiiton,  2  Eq.  Cas.  Abr.  224 ;  iWr  IF.  Serierf9  Gms, 
8  Cos,  14;  SarrU  v.  Jbiffhden,  8  P.  W.  98,  99) ;  AveraU  y. 
Wade,  2  Ua  &  Goo.  252 ;  Story,  Equity,  sects.  477, 484, 1288  b  ; 
Adams,  Equity,  270  (citing  2  Porter,  262 ;  2  Rand.  884 ;  4  id. 
272;  8J.  J.  Marsh.44;4Monr.76;2Ed.  C.B.297);  Orem 
▼.  Bamage,  18  Ohio,  429;  Bttrke  v.  (JAmrnan,  8  B.  Mon. 
(Ey.)  60 ;  IHdD&jf  t.  Thompson,  8  id.  818 ;  Beverly  ▼.  Brooke, 
2  Leigh  (Va.),  425 ;  2  Humph.  (Tenn.)  84 ;  Jfostts  v.  WOean, 
16  Iowa,  89i ;  Barney  y.  Mjfere,  28  id.  472. 

If  the  pro  rata  distribution  of  the  common  charge  is  the 
proper  mode,  the  decree  below,  directing  the  property  to  be 
sold  in  the  inTerse  order  of  its  alienation  by  Brown,  is  certainly 
erroneous. 

If  this  was  the  only  error  in  the  decree,  it  might  be  modified 
by  directing  the  judgment  to  be  paid  prorata  from  the  several 
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psroels  of  la&d  mentioned  in  tlie  UIL  The  appeQint  eet  np  in 
iti  answer,  howereir,  that  die  owners  of  die  otl  .  party,  fbr- 
nerly  owned  by  Brown,  aie  neeesseiy  parties,  inasmuch  as  tiieir 
property  must  bear  its  share  of  the  common  burden.  Noamend- 
ment  to  that  ^eet  having  been  made,  the  bill  should  be  now 
dismissed.    Skiddi  ▼.  Barrow^  17  How.  180. 

The  faiU  is  def eotiTe  in  that  it  ImIs  to  aUege  that  ik%  appel- 
lant, when  flie.oonveyanee  under  which  it  claims  was  made 
by  Brown,  had actoallnpwledge  or  constraotiTe  notioe  of  Hm 
prior  conveyance  to  the  company  of  some  of  the  lots  on  whieh 
die  judgment  was  a  Ken.  • 

If  a  fendee  shoold  purchase  one  of  several  lots,  known  by 
him  to  be  bound  by  a  comoKm  charge,  he,  until  otherwise 
informed  from  some  source,  has  a  right  to  prssnme  that  the 
remainder  of  the  property  is  still  veated  in  his  vendor';  and  ta 
infer  that  the  lot  so.  purdfaased  is  the  last  to  be  seised  to 
satisfy  the  charge.  Brawm  v.  Simnuma^  44  N.  BL  476,  479 ; 
Ooss  V.  Woodiwjf,  6  Cash.  (Mass.)  148 ;  S  W.  di  T.  Lead. 
Cas.  in.Kq.,  pt  1,  p.  SML 

Hence,  in  order  to  call  into  existence  the  equity  appealed  to 
by  the  complainants,  it  must  appear  that  the  junior  vendee  had 
notice  of  the  paramount  lien  and  prior  conveyance.  Staritg 
V.  iSkpdirt,  1  Dev.  (N.  C.)  Bq.  814;  Lotk  v.  FuV<^  63  HL 
166 ;  l(^\aH  v.  Oram^  42  id.  261,  266 ;  hinaramM  OmjHmf 
V.  BM,  22  Barb.  (N.  Y.)  66,  67,  68 ;  Chun  v.  Bamaga^ 
18  Ohio,  428:  JZ^Ofy  v.  Jfiysr,  12  N.  J.  Eq.  66-40 ;  mchamlm' 
AiMoeiatian  v.  Oamfmr,  14  id.  226 ;  Orvis  v.  Newett^  17  Conn.  100; 
Brawn  v.  Simmtmi^  nqara ;  Ckau  v.  Woodbwry^  iupra. 

Indeed,  to  hold  that  a  purchaser  of  real  estate  is  to  be  prej* 
udiced  by  a  mere  equity,  not  known  to  him  from  the  land 
records  or  from  any  other  source,  would  be  entirely  opposed  to 
the  spirit  of  our  registry  laws. 

The- bill  of  complaint  contains  no  allegation  that  the  deed 
from  Brown  to  secure  the  loan  made  by  the  Freedman*s  8a^ 
ings  and  Trust  Company  was  ever  recorded. 

However  the  truth  may  be,  evidence  to  establish  the  iMst  of 
record  would  not  be  admisrfble,  since  the  proofa  must  be  con- 
fined to  the  allegations.  Simm$  v.  ChUhris^  9  Crunch,  26; 
Botm  V.  OUZit,  10  Pet  209. 
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It  IS  true  tliftt  tlie  orij^iud  deed  is  filed  as  aa  ezUUt  widi 
tlie  bill  of  complaint,  but  it  is  not|  for  that  reason,  a  part  of 
the  latter,  nor  can  its  contents  be  treated  as  a  portion  of  the 
averments  of  the  oomplainanta.  Terrjf  r.  Jbnss,  44  Miss.  642 ; 
Strathan  y.  Jbuuranee  C^mpang^  46  id.  600 ;  CaUm  t.  FtZZub 
6  Ired.  (N.  C.)  Eq.  886. 

Even  if  it  were  competent  to  refer  to  that  deed  for  the  pap> 
pose  of  supplying  allegations  which  are  wanting  in  the  bill 
itselfi  there  is  nothing  on  its  face  to  indicate  that  it  was  ever 
recorded,  mnch  less  that  it  was  6t  record  when  the  appeUani 
loaned  its  money  on  the  faith  of  Brown's  title  to  die  land 
taken  as  secartty.  The  tide  of  a  homa  fji^  purchaser  fcnr  vain- 
able  considerattons  is  not  to  be  affected  by  loose,  vagne,  and 
uncertain  evidence  of  the  existence  of  the  prior  title.  If  a 
former  owner  neglects  to  recdrd  his  title,  every  presumption  is 
to  be  made  in  favor  of  a  subsequent  porohaser.  Bogg%  v.  Fiir- 
iMT,  6  Watts  &  S.  (Pa.)  469. 

But  it  is  maintained  that,  even  if  tiiat  deed  had  been  re- 
corded, the  appellant  would  not  thereby  be  chaiged  with 
constructive  notice.  The  record  does  not  show  that  Brown's 
tttie  to  the  lots  which  the  company  subsequentiy  owned  was 
acquired  by  the  deed  or  conveyance  which  passed  the  tide 
to  those  he  conveyed  to  secure  the  appellant.  So  far  as  the 
record  shows,  the  parcels  of  ground  came  to  Brown  by  differ^ 
ent  chains  of  tide.  But  the  appellant  is  not  charged  with 
constructive  notice  of  any  conveyance  by  Brown,  unless  it  be 
in  the  chain  of  its  tide.  Qrtwii  v.  RamoffSj  18  Ohio,  429 ; 
Bogg9  V.  Vomer,  6  Watts  &  S.  (Pa.)  469;  Ouim  v.  Kntqfp; 
6  Paige,  Ch.  42 ;  Chau  v.  Woodhuy,  6  Gush.  (Mass.)  148 ; 
ffamiUan  v.  Bajfie,  2  Sch.  &  Lef .  826. 

Those  courts  which  favor  the  rule  that  charges  the  lien  on 
the  several  parcels  of  land  in  the  inverse  order  of  their  alienar 
tion,  rest  their  aigument  on  the  fact  that  the  purchaser  paid 
full  consideration  for  the  tide,  and  received  a  general  warranty 
deed.  Bradley  v.  Q^eorge,  2  Allen  (Mass.),  892 ;  WoUace  v. 
8Uven%,  64  Me.  225. 

But  a  beneficiary,  under  a  deed  of  trust,  does  not  occupy 
this  position,  for  he  does  not  pretend  to  pay  a  full  price  for 
the  property,  and  the  trustee  only  receives  a  conveyance  of 
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the  grantor's  then  intmst  in  the  land.  Sach  a  deed  only 
operates  by  way  of  estoppel  against  the  grantor,  and  does  not 
profess  to  pass  an  absolately  perfect  title,  and  for  foil  yaliie. 
In  sach  cases  the  pro  rata  rule  has  been  held  to  apply,  eren  if, 
in  the  same  jorisdiction,  the  opposite  mle  would  hold  in  eases 
of  warranty  deeds.  JBlp  r.  Parrvu^  2  N.  J.  Eq.  806;  Pm- 
coatt  ▼•  Dwal,  26  id.  446. 

He  who  seeks  to  enforce  an  eqnitable  ri|^t,  especially  If  he 
appeals  to  the  chancellor  to  grant  him  a  mere  benevolence, 
must  allege  in  his  bill  all  the  facts  necessary  to  make  oat  his 
title  to  relief,  and  most  show  affirmatiTely  that  it  would  be 
eqoitable,  in  relation  to  all  the  parties,  to  afford  him  the  relief 
asked.  Cases  aofra  ;  TomJkmn  t.  JfdTay,  6  Gill  (Md.),  276  % 
Orfris  y.  Nawett,  17  Oonn.  100 ;  Bidgway  ▼.  Toranh  2  Md.  Ch. 
808 ;  Dorr  y.  Shmm^  4  Johns.  Ch.  17  %  SUrUag  ▼•  BrigkMOy 
6  Watts,  229,  281-288. 

If  the  equities  of  the  case  are  ooosidered,  complainants  are 
not  entitled  to  the  relief  whieh  they  seek,  not  hating  brooglal 
tbemseltes  fully  within  the  rale  on  which  they  rely. 

Both  the  complainants  a^d  the  appellant  are  charged  with 
constractiTe  notice  of  the  jodgment  lien,  if  either  is.  In  this 
respect  tlieir  claims  are  equally  meritorioos,  for  each  pur* 
chased  under  a  nusapprehensi<m  of  facts.  The  contracts 
were  of  the  same  character  and  for  the  same  purpose,  and 
the  appellant  had  no  notice  of  the  conveyance  now  set  up 
by  the  complainants. 

But  when  the  bill  was  filed  in  this  cause  the  appellant 
had  already  seized,  by  an  execution  issued  on  the  paramount 
judgment,  a  portion  of  the  property  now  claimed  by  com- 
plainant. 

Where  the  equities  are  balanced,  the  legal  course  of  an 
execution  is  not  to  be  disturbed.  MUUr  ▼•  Jacotm^  8  Watta 
(Pa.),  487.  It  is  well  settled  that  where  parties  have  an 
equal  dmm  to  the  consideration  of  the  chancellor,  the  law 
will  be  allowed  to  take  its  course.  SkigUr  r.  Lauk^  2  id.  206 1 
JBri9*9  Appeal,  2  Pearson  &  Watts,  296 ;  McOimfM'B  Appeal^ 
l6Pa.St.  445;  Wattac§'$  JB^tate, 69  id. 401 ;  WUian  y.  CarUr^ 
4  Gratt.  (Ya.)  407. 

Inasmuch,  therefore,  as  the  complainants  have  not  alleged 
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nor  established  fhe  necessary  jnrisdietional  bets,  nor  bioa|^t 
themselTes  witinn  the  role  of  whieh  they  daim  the  beneflli 
nor  established  any  equity  which  is  so  faor  snperior  to  appel- 
lant's as  to  justify  the  ooart  in  interfering  with  a  legal  ezeen- 
tioD,  the  bill  shoold  be  dismissed. 

It  is  sabmitted  that,  even  if  the  eonrt  below  had  the  power 
to  grant  the  oomplainants  any  portion  of  the  relief  prayed^  it 
eired  ill  the  extent  of  that  relief;  for  the  oomplainants  show 
no  title  to  the  land  eonTeyed  to  the  appellant  before  filing  the 
bill,  and  the  appeOant  asks  no  relief  whateyer. 

JSr.  JSnoek  TetUn^  catUra. 

The  qaestaon  arising  in  the  ease  is,  whether  or  not  the  jndg^ 
ment  now  owned  and  held  by  the  National  Savings  Bank  oaa 
be  ooUeeted  oat  of  the  pioperfy  conveyed  to  the  IVeedman's 
Savings  and  Ttnst  Company,  until  all  the  olher  property  bonnd 
by  the  judgment  and  owned  by  Brown  at  the  date  of  the  sale 
to  the  company  shall  have  been  first  sold  and  the  proceeds 
applied  to  the  payment  of  the  judgment. 
.  The  lots  bound  by  this  judgment,  and  subsequently  mort* 
gagiMl  or  sold  by  Brown  at  dilEerent  times  to  .different  per^ 
SODS,  are  chargeable  in  the  inrerse  order  of  their  afienatioo ; 
that  is  to  say,the  parcels  last  sold  are  to  be  charged  to  their 
full  value,  and  then  go  backwards  until  the  judgment  shall  have 
been  fully  paid. 

.  .This  doctrine  is  now  fully  established  in  this  oountiy.  It 
was  firmly  settled  in  OhwsM  v.  Dtidbtnton,  6  Johns.  (N.  Y.) 
Oh.  286;  8.  0.  9  Cow.  (N.  Y.)  408.  See  also  Oitty.  Lyon, 
1  Johns.  (N.  Y.)  Ch.  447 ;  Siurtevant  v.  ffaU,  2  Barb.  (N.  Y.) 
Ch«  151.  It  has  been  followed  ip  nearly  all  the  States  in  the 
Union  where  the  question  has  arisen.  Shannon  v.  JMartsKi, 
Sax.  QX.  J.)  418 ;  Shepherd  v.  Adam9,  82  Me.  68 ;  Soldm  v. 
Pike,  24  id.  42T;  CWAin^  v.  ^yrs,  26  id.  888 ;  Cteii.  Amiv. 
W€9Um  Be:  Banky  11  Ohio,  444 ;  Cfumminffi  v.  Oumminffi, 
8  Oa.  460 ;  Pollen  v.  AffrieuUural  Bank,  1  Freem.  (Miss.)  Ch 
419;  8.  o.  8  Smed.'  &  M.  867;  CHH  v.  PreeeUg,-  2  Hill 
(S.  C),  Ch.  818;  SUmeyy.  ShdtMy  1  id.  600;  Ami  v.  Ener 
mrd,  1  Strobh.  (S.  C.)  178;  Wriffht  v.  Atkiman,  8  Sneed 
(Tenn.)*  686;  Conrad  v.  Sarrieon,  8  Leigh  (Va.)*  682 1 
Li/mm  Y.  Ljfmm,  82  Yt  79.    See  also  2  Lead.  Cas.  in  Bq. 
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(Am.  notes)  287;  Oarjf  t.  FoUom^  14  Ohioi  865;  G^^U9  r. 
Adam$^  24  Yt  70;  FotMi  t.  Barr,  7  Md.  117;  EamiUam  y. 
Sehwehr^  84  id.  107;  20119  ▼.  Suite.  17  Wis.  248;  Wffmm 
T.  OarUr,  20  id.  107;  ffurd  t.  JBatan,  82  HL  122;  Omt  t. 
Pawdlf  98  U.  8. 176.  For  a  list  of  oases  and  remarks  on  this 
doetrine  soe  2  Lead.  Cas.  in  Bq.  (1877),  pt  1,  p.  291. 

Mr.  Justioe  Story,  in  his  learned  work  on  Equity  Jarispm* 
dence,  inclines  to  doubt  the  justice  of  the  doctrine  as  established 
in  America,  and  seems  to  prefer  the  doctrine  which  charges 
the  original  incombranee  ratably  upon  the  land  of  snbsequeiil 
porchasers.  He  says  the  doctrine  has  been  so  ^asserted  in  tl|e 
ancient  as  well  as  the  modem  English  cases  on  the  sabjeet.'* 
2  Story,  Eq.,  sect.  1238  h.  He  cites  AverM  t«  Wad§  (11  Bng. 
Ch.  262),  as  an  authority  sostaining  this  Tiew.  Upon  an  ex* 
amination  of  that  case  it  will  be  lonnd  that  it  sanctions  the 
American  role  as  abpTe  laid  .down.  AmsftM  t.  JZoyse  (2  Sch* 
di  Let  816)  is  to  tiie  same  effect  See  OowdmCu  JfeMs,  1  Pa. 
St  267. 

Where  an  indiTidaal,  owning  two  or  more  pieces  of  land 
bound  by  a  personal  judgment  against  him,  sells  a  part,  of 
them,  it  is  well  settled  sui  a  rule  of  equity  that  the  part 
retained  shall  be  primarily  chargeable  with  ^  debt  2  St^^ 
Eq.,  SMpra.  It  is  clearly  right  and  just,  that  on  his  aliwa- 
tion  of  a  part  the  remainder  should  beoome  immediately 
burdened  with'  the  entire  debt  He  cannot  escape  from  Uhi 
rule,  and,  in  order  to  pay  the  judgment,  enforce  con^bo- 
tion  against  his  yepdee.  This  is  conceded  in  all  the  (pases. 
How,  then,  can  heaell  to  a  ihird  person  a  priTil^ge  or  right 
which  he  himself  does  not  possess?  The  second  povehas«r 
^sits  in  the  seat. of  his  Tendor,**  has  precisely  the  same 
rights,  and  incurs  the  same  obligations.  CZmms  ▼•  JHekimion^ 
mtpra.  The  judgment  was  notice  to  the  world,  and  erery 
purohasOT  or  mortgagee  was  bound  to  ascertain  what  lands 
the  debt<tf  had  aUenated  subsequently  to  its  rendition.  Every 
conveyance  by  Brown  of  land  boimd  by  the  judgment  di- 
rectiy  and  materially  affected  the  lots  whereof  he  retained  the 
ownership,  by  releasing  from  the  lien  the  paroeb  so  con- 
v^ed,  and  transferring  a  corresponding  additional  burden  to 
the  remainder  of  them. 
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The  deed  of  tnist  wts  in  effect  a  mortgage,  and  OTeiy  sab* 
■eqaent  moii^pigee  was  boand  to  take  notice  of  its  legistratioii 
in  the  proper  office..   Ljfnum  y.  Ljfmm^  82  Vt.  81. 

A  judgment  of  the  Supreme  Court  of  the  District  of  Colum- 
bia binds  the  defendant's  lands.  Ztyfos  t.  Ift^mpsm's  JtessM, 
5  Pet  858. 

Mb.  Jubtiob  Miclsb  deliTered  the  opinion  of  the  oourt. 

Samuel  P.  Brown,  being  seised  in  fee  of  a  laige  number  of 
lots  oonstitating  the  subdivision  of  a  traet  of  land  into  the 
town  of  Mount  Pleasant,  had  a  judgment  rendered  against  him, 
March  8, 1870,  in  favor  of  one  Jolly,  for  the  sum  of  $1,694.06, 
in  the  Supreme  Court  of  the  District  of  Columbia,  and  the  lots 
being  within  the  District,  the  judgment  became  from  that  day 
a  lien  on  them.  On  the  twentieth  day  of  June  of  that  year, 
Mr.  Brown  borrowed  of  the  Freedman's  Savings  and  Trust  Com- 
pany the  sum  of  910,000,  and  executed  to  Daniel  L.  Eaton  a 
deed  of  trust  conveying  a  part  of  the  lots  owned  by  him  in 
Mount  Pleasantt  as  security  for  the  repayment  of  the  loan. 
Under  this  deed  of  trost  the  lots  were  sold  and  bought  in  &r 
the  Freedman*s  Bank,  and  they  have  resold  seversl  of  them 
and  guaranteed  the  tide  to  the  porchasers. 

A  few  months  after  the  execution  of  the  deed  of  trust  abova 
mentioned  by  Brown,  he  began  to  borrow  money  from  tha 
National  Savings  Bank,  the  appellant  in  this  case,  and  gave 
deeds  of  trust  on  other  lots  in  the  same  subdivision  to  secure 
the  payment  of  these  loans.  In  July,  1874,  Uie  National  Sar* 
ings  Bank,  fearing  the  loss  of  their  security  by  tlie  judgment 
against  Brown  of  March  8,  1870,  pnrchased  that  judgment, 
and  ordered  an  execution  to  be  issued  on  it,  which  was  levied 
on  the  lots  conveyed  to  Eaton  for  the  boiefit  of  the  Freedman^s 
Bank.  That  bank  having  passed  into  the^sontrol  of  Creswell 
and  others,  as  commimioners  appointed  to  wind  ap  its  affairs, 
they  brought  the  present  bill  in  chancery  to  release  those  lots 
from  sale  under  that  exiecation. 

The  court  granted  such  relief  as  is  authorised  by  the  princi- 
ple that  where  real  estate  is  subjected  to  a  lien  in  the  hands 
of  its  owner,  and  he  sells  or  mortgages  separate  parcels  of  that 
property  subsequently  to  different  persms,  and  at  different 
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timea,  these  ^uMb  ihaU  be  sabjeeted  to  pajment  of  the  Ben 
in  the  invene  order  of  their  elienetioD. 

The  facts  show  that  the  eoiiTeyaiioes  to  aeeure  the  saTings 
haok  were  made  anbaeqaently  to  that  made  to  eeeore  the 
Freedman^s  Bank,  and  if  the  role  we  have  mentioned  be  a 
sound  one,  and  there  be  no  special  reason  to  exempt  this  case 
from  its  operation,  the  F^eedman*s  Bank  was  entitled  to  ha;fe 
the  lots  conveyed  to  the  savings  bank  applied  to  the  extent 
of  their  value  in  payment  of  the  judgment,  before  their  lots 
could  be  subjected  to  that  payment. 

There  are  one  or  two  matters  relied  on  by  appellant  to  take 
this  case  out  of  the  rule. 

1.  It  is  said  that  appellant  had  no  actual  notice  of  the  deed 
of  trust  to  Eaton  when  it  took  its  mortgages,  and  a  large  part 
of  the  argument  of  counsel  is  devoted  to  this  subject.  But 
it  does  not  appear  that  appellant  in  its  answer  set  up  the  de- 
fence of  a  honafid$  purchaser  without  notice,  nor  that  any  such 
question  was  rdsed  in  the  court  below.  The  main  foundation 
of  the  suggestion,  however,  namely,  that  there  is  no  evidence 
that  the  deed  to  Eaton  was  recorded^  which  appeared  to  be  so 
by  the  transcript,  is  removed  by  the  production  of  the  original 
deed;  Jiaving  on  it  the  certiilcate  of  the  register  of  deeds,  that 
it  was  properly  recorded.  This  removes  the  foundation  of  the 
argument,  and  it  must  laiL 

Another  objection  is  tint  the  appellant  sets  out  in  its  an- 
swer that  other  persons  had  bought  lots  of  Brown,  idFter  tiie 
rendition  of  the  judgment,  and  were  proper  parties  to' this  suit, 
and  that  as  the  complainants  failed  to  bring  them  before  the 
court,  the  decree  in  their  favor  is  emmeous,  and  must  be  re* 
versed  for  that  reason- 
But  while  the  answer  says  that,  as  the  appeUant  is  informed 
and  believes,  there  was  a  considerable  amount  of  other  property 
than  that  described  in  the  bill,  owned  by  sud  Brown,  and  sub- 
ject to  the  lien  of  the  judgment,  which  was  sold  and  conveyed 
by  him  aftet  his  conveyance  to  secure  the  debt  of  the  appel- 
lant, it  does  not  describe  the  property  or  name  the  purchasers 
or  fix  the  date  of  their  purchases. 

As  the  purchases  are  sud  to  be  subsequent  to  the  creation  of 
appellant's  lien,  it  was  the  interest  of  appdbns  to  set  out  the 
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hetB  neoeMirj  to  enable  the  eomphdiumtB  to  bring  tbem  before 
the  oonrt.  Nothing  in  the  decree  as  rendered  preTente  defend* 
ant  from  selling  these  lots  nnder  his  ezecation.  The  com- 
plainants, therefore,  were  not  boand  to  hunt  np  the  parties 
and  the  transactions  to  which  appellant  merely  allndes  in  such 
Tagae  and  indefinite  terms. 

Lastly,  the  ajlpellant  aignes  thfit  th»  snbjectioa  of  the  prop* 
erty  covered  by  the  lien  of  the  judgment  to  its  satisfaction,  in 
the  inTsrsis  order  of  its  alienation,  is  not  the  preYailing  role  in 
courts  of  eqaity,  nor  ]the  role  of  properijf  in  die  Distriot  of 
Cclnmbia* 

Though  the  attention  of  counsel  was  dirsotsd  during  the 
argument  to  the  production  of  any  anthoritativi^  decision  of 
the  courts  of  tiie  District  or  of  Maryland  whidi  would  \m 
condosiTe  of  the  question,  none  could  be  found,  after  wfn<^ 
eral  days'  opportunity  for  examination.  The  decree  before  us 
must  rest  on  the  general  equity  doctrine,  if  it  be  sustained 
atalL 

The  question  is  also  a  new  one  in  this  court,  for  Orott  ▼• 
PpveS  (98  U.  S.  176)  was  decided  on  the  ground  that  the 
principle  haying  become  a  rule  of  property  in  niinoiB,  would 
be  followed  by  us  in  reference  to  lands  in  that  State.  And 
JBughei  Y.  Edward%  (9  Wheat.  490)  does  not  raise  the  ques-^ 
tion  before  us  now,  much  less  decide  it.  That  was  merely  a 
question  whether  improTcments  constructed  on  the  land  after 
tiie  execution  of  the  mortgage  became  subject  to^ita  opera- 
tion. 

The  proposition  we  are  called  on  to  consider  is  one  on  which 
the  authorities,  though  numerous,  are  by  no  means  in  harmony. 
Mr.  Justice  Story,  in  his  work  on  Equity  (toI.  ii.  sect.  1288  i), 
approres  the  rule,  so  far  as  any  of  the  property  subject  to  the  I 

lien  remains  in  the  hands  of  the  party  against  whom  the  lien  { 

was  first  established,  but  he  says  there  is  great  reason  to  doubt 
whether  it  can  be  applied  as  between  subsequent  purchasers 
from  tint  party,  when  it  has  been  alienated  at  different  times 
uid  to  sereral  persons.  ^*  On  the  contrary,*'  he  says,  in  such 
case  ^  there  seems  strong  ground  to  contend  that  the  original 
incumbrance  or  lien  ought  to  be  borne  ratably  between  them, 
according  to  the  relative  Talue  of  the  estates.    And  so  the  dm^. 
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trine  has  been  aa>ertod  in  the  andant  at  wall  at  the  rnodam 
Englith  eaiet  on  die  tnbjeet** 

The  older  caiet  died  for  tbit  propoaiti<m  toaroely  toatain  it. 
In  Sir  WiJUmm  fferbeH'i  Co-  (8  Coke,  11),  ii  wat  raadlTed 
that  ^  if  A.  be  aeiaed  of  three  aeret,  and  aeknowledge  a  leoo^ 
nizanoe  or  ttatnte,  and  enfeoff  B.  of  <me  acre,  and  i\  of  another 
acre*  and  the  third  deeeendt  to  his  heir,  and  if  exeoati<m  be 
sued  out  against  the  heir  he  shall  not  have  oontribution  against 
the  parchasers,  for  the  heir  sits  in  the  seat  of  his  aneestor/' 
Among  them  is  also  Lanajf  t.  The  Ihtke  omd  I>uck$$$  qfAUM 
(2  Atk.  444),  in  which  Lord  Hardwicke  says :  ^^  Snppoae  a 
peison  who  has  two  real  estates,  mortgages  both  to  one  person* 
and  afterwards  only  one  estate  to  a  second  mortgagee,  who  bad 
no  notice  of  the  first }  the  court,  in  order  to  relieve  the  second 
morigagee,  have  directed  die  first  to  take  his  satisfaction  cot 
of  that  estate  only  which  is  not  in  mortgage  to  the  second 
mortgagee,  if  that  is  sofficieat  to  satirfy  the  first  mortgage,  in 
order  to  make  room  for  the  second  mortgagee,  e?en  thoogh  the 
estates  duetnded  to  two  different  persons.**  This  seems  to  be 
a  pretty  dear  statement  of  the  role  adopted  in  many  of  the 
States  of  the  Union  at  the  present  day,  thoogh  based  rather 
npon  the  principle  applicable  to  marshalling  assets,  that  he 
who  has  a  right  to  resort  to  two  fonds,  in  one  of  which  alone 
another  party  has  a  sabsicKary  lien,  shall  be  compelled  to  cb* 
hanst  the  one  to  which  the  other  cannot  resort  before  otauaog 
npon  the  one  in  which  they  both  hare  an  interest,  than  on  the 
ground  now  relied  on  in  the  conrts  of  this  coontry. 

That  groond  is  that  the  first  parchaser  has  a  right  to  suppose 
that  the  part  of  the  mortgaged  property  which  he  leaves  with 
the  mortgagor  will  in  his  hands  be  first  subjected  to  the  pay- 
ment of  the  mortgage  he  has  made.  To  this  ^udge  Story 
assents.  But  the  principle  goes  further,  and  holds  that  when  a 
second  purchaser  from  the  mortgager  buys  either  all  or  a  part 
of  the  incumbered  property  which  remains,  he  cannot  place 
himself  in'  a  better  position  than  his  grantor,  and  reviye  the 
burden  on  the  first  purchaser's  land,  from  whidi  it  had  been 
wholly  or  partially  relieved  by  its  primary  presmre  on  the  land 
Icit  by  him  in  the  hands  of  the  mortfflgor. 

No  very  dear  decision  of  the  question  seems  to  have  been 
voci.z«  41 
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rendered  in  the  Bngliah  ocmrti  cfa  the  8ab]eot»  Uioogfa  oooaaion- 
ally  alladed  to,  until  the  caae  of  AnerUl  ▼.  Wade^  decided  in 
the  Irish  Chancery  by  Lord  Chancellor  Sogden  in  1886,  whose 
great  authority  in  all  that  concerned  litles  to  real  estate  will 
not  be  dispatod  Looking  to  the  qaeslaon  as  goremed  by  the 
doctrine  of  marshalling  assetSi  he  appean  to  decide  against  its 
application  in  cases  like  the  one  now  before  ns,  and  refers  to 
an  opinion  of  Lord  Eldon  in  8  Vesey,  882»  in  whioii,  while  this 
point  was  not  directly  in  issoe»  the  aignment  of  thai  eminent 
chancellor  leaned  that  way. 

Bat  while  these  latter  are  anthorities  of  great  wsighti  it  is 
to  be  remembered  that  they  were  made  long  after  the  time  to 
which  this  court  has  looked  to  the  English  chancery  practice 
as  governing  oars,  while  the  case  of  Sir  William  Herbert,  and 
Lord  Hardwicke's  decision,  were  before ;  and  that  the  English 
oonrto  haye  not  considered,  as  far  as  we  knoif ,  the  prindple  on 
which  the  role  is  based  in  this  connfay. 

That  principle  was  steted  by  Chancellor  Kent,  with  his  vsoal 
force  and  deamess,  in  1821,  in  CZsicrss  ▼•  JHekemon  (5  Xohns. 
(N.  Y.)  Ch.  286)j  .which  has  become  the  leading  case  <m  tha 
snbject  in  this  country. 

After  referring  to  tiie  case  of  Sir  Tniliam  Herbert,  he  says : 
**  This  case  setties  the  question  as  between  the  Tendor  and 
purchaser,  or  the  heirs  of  the  vendor  and  the  purchaser ;  and  if 
there  be  several  purchasers  in  succession,  at  different  times^  I 
apprehend  in  th^  case  also  there  is  no  equality  and  no  oon^ 
tiibntion  as  between  these  purchasers.  Thus,  for  instance,  if 
there  be  a  judgment  against  a  person  owioiing  at  the  time  three 
acres  of  land,  and  he  sells  one  acre  to  A.,  the  two  rwautining 
acres  are  first  chargeable  in  equity  with  the  payment  of  the 
judgment  debt,  as  we  have  already  seen,  whether  the  land  be 
in  the  hands  ef  the  debtor  himself  or  of  his  heirs.  If  he  seDs 
another  acre  to  B.,  the  remaining  acre  is  then  chargeable  in  the 
first  instance  with  the  debt  as  against  B.,  as  well  as  against  A. , 
'JlnA  if  it  should  prove  insufficient,  then  the  acre  sold  to  B.  ought 
to  supply  the  deficiency  in  preference  to  tiie  acre  sold  to  A. ; 
because,  when  B.  purchased,  he  took  his  land  chargeable  with 
the  debt  in  the  bands  of  the  debtor,  in  preference  to  the  land 
«lready  sold  to  A.    In  this  respect  we  may  say  of  him  as  it  is 
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miA  of  the  bdr,  h$  $it$  in  ihe  $eai  rf  hU  gfwutcr^  ftnd  matt  teke 
it  with  all  its  equitable  bnidena ;  it  oannot  be  in  the  power  of 
the  debtor,  by  the  act  of  amgnuig  or  selling  his  remaining  land 
to  throw  the  harden  of  the  jadgment  or  a  ratable  part  of  it  back 
upon  A.**  The  doetrine  and  the  reason  upon  which  it  is  founded 
cannot  be  better  stated  than  in  this  extract  from  the  opinion. 

We  may,  as  an  additiimal  reason,  suggest  a  principle  often 
called  into  action  in  recent  times  in  the  courts  \  namely,  that 
where  one  of  two  innocent  persons  must  suffer  a  leas,  it  should 
fall  on  him  who  by  reasonable  diligence  or  care  could  have  pro- 
tected himself,-  rather  than  on  him  who  could  not.  In  the  case 
supposed,  the  second  purchaser,  at  the  time  of  his  purchase, 
knowing  that  the  land  which  he  buys  is  subject  to  the  incum- 
brance before  that  already  sold,  can  exact  of  the  vendor  security 
or  protection  against  the  incumbrance,  which  it  is  out  of  the 
power  of  the  first  vendor  to  do  at  the  time  his  risk  is  increased 
by  the  very  act  of  the  second  purchaser. 

Since  the  decision  in  the  case  of  Claw€9  v.  2>idk«iisofi,  the 
doctrine  there  announced  has  been  followed  by  much  .the  laxger 
number  of  courts  of  the  different  States,  though  there  are  a  faw 
of  very  high  authority  which  have  hdd  that  as  between  ven- 
dees of  land  subject  to  a  prior  incumbrance,  equality  is  justice, 
and  the  debt  dudl  bear  equally  upon  all  die  parcels  originally 
subject  to  it,  in  proportion  to  their  values. . 

The  cases  are  collected  in  the  briefs  of  counsel  on  both  sides 
in  this  case,  to  ^hich  reference  is  here  made  as  they  will  be 
given  by  the  reporter,  and  in  Leading  Cases  in  Equity,  vol  iL 
part  1,  p.  291,  edition  of  1877. 

We  are  of  opinion  that  the  preponderance  of  authority  as 
shown  by  judicial  decisions,  as  well  as  the  weight  of  sound 
argument,  is  in  favor  of  the  rule  laid  down  by  Chancellor  Kent, 
and  the  decree  in  this  case  is  accordingly 
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Rahaoad  CoicPAiTT  9.  SatixmoL 

1.  A  mtpmtmUag  wUl  be  Tacftted  when  Hie  eppioTal  off  Hie  bead  therefor  wee 

dbtaiaed  hj  fraud  and  perjniir. 
S.  If  it  appeaie  that  the  appeUant  had  knowtodfe  of  aadi  frand  and  pefjuj,  a 

new  bond  will  not  be  aooeptcd. 
S.  The  reooid  in  this  case  not  befaif  mnplete  or  properijr  eertlfled»  tiie  ooarl 

orden  that  vnleet  i^^pdlaat  c^aees  the  omlMJoni  to  be  foppUed  on  or  bcten 

a  opeeiiied  da/»  tlie  appeal  be  dlimliied 

MoTiOK  to  Tftcate  the  mpermhoM^  and  dismiss  an  appeal 
from  the  Cirooit  Ooart  of  the  Uiiited  States  for  the  NiHrtbeni 
District  of  Florida. 

The  faets  are.stated  in  the  opinion  of  the  oonrt. 

JIfr.  Mait  Hi  Carpenter  and  3£r.  Waifne  MticVeagh  in  sap- 
port  of  the  motion. 
Mr.  Philip  PhOUpi  and  Jfr.  Wmiam  A.  Mawrjf^  cimitra. 

Mb.  Chisf  JXT8TI0B  Waitb  delireied  the  opinion  of  die 
ooart* 
In  this  ease  the  appeUees  haye  moredf  — 

1.  To  Tacate  the  9uper$edea$^  heoaase  the  approral  of  tiie 
$uper$edea$  bond  by  the  justice  of  this  coart,  who  allowed  tho 
appeal,  was  obtained  by  fraud' and  peijury ;  and, 

2.  To  dismiss  the  appeal,  because  the  transcript  of  the  record 
which  has  been  filed  in  this  court  is  not  complete,  and  is  not 
properly  certified. 

The  appellants  also  have  moved  for  leave  to  file  a  new  bond 
in  case  the  old  one  shall  be  set  aside. 

1.  As  to  the  vacation  of  the  iupereedeat. 

That  the  approval  of  the  bond  was  brought  about  by  gross 
fraud  and  peirjury  is  so  conclusively  shown  that  no  attempt  has 
been  made  to  deny  it.  The  evidence  also  shows  with  eq[nal 
certainty  that  the  bond  was  obtained  in  the  most  irregular  way. 
A  lawyer  who,  to  say  the  least,  was  an  entire  stranger  to  all  the 
parties  in  interest,  was  employed  to  procure,  within  thiiiy-eix  or 
forty-eight  hours,  sureties  for  the  appellants  sufiScient  to  secure 
the  payment  of  $100,000.  He  was  to  be  paid  for  his  services 
six  bonds  of  91,000  each  of  the  Florida  Central  Railroad  Com- 
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pany,  the  appellftiit  oorpontion^  which  were  then  of  no  markei- 
Itble  valae.  In  duo  time  he  piodaeed  the  reqaiflite  nnmber  of 
pexaons  to  sign  as  sureties.  When  they  camey  the  **  usual  form 
of  justification  of  about  four  lines  in  length  '^  was  *^  ignoredt** 
and  a  full  affidavit  was  drawn  for  eaeh  surety,  wherein  was 
set  forth  ^  the  name  and  residence  of  the  surety,  the  amount 
of  real  estate,  its  location,  its  yalue,  whether  or  not  inoumberedt 
if  so,  to  what  amount ;  next,  the  amount  of  his  perscMial  prop- 
erty, its  character,  whether  or  not  incumbered,  and  if  S0|  to 
what  amount;  next,  whether  or  not  the  surety  was  upon  any 
otiier  bond ;  next,  whether  or  not  there  were  any  judgments 
against  the  surety ;  and  finally  summing  up  that  he  owned  so 
much  OTor  all  his  debts  and  liabilities,  naming  the  sum.  Bach 
of  these  questions '  each  surety  answered  favorably,  and  swore 
to.  The  justifications  were  extraordinary  in  their  minuteness, 
as  the  affidavits  will  show.** 

This  being  done,  a  bond  sufficient  in  form  was  signed  by  the 
^  procured  **  sureties.  One  of  the  persons  who  signed,  said  to 
be  a  **  very  wealthy  man,**  was  paid  $126  for  what  he  did«  An* 
other,  ^  the  son  of  a  former  judge  of  the  Supreme  Court  of  the 
State  of  New  York,**  received  912.60 ;  another^  a  colored  poi^ 
ter  in  a  lawyer*s  office,  910 1  another  was  paid  910 ;  and  an- 
other  was  promised  960,  but  actually  paid  nothing.  They 
were  all  irresponsible  pecuniarily,  and  known  to  or  suspected 
by  the  police  of  the  city  of  New  York  as  ^  purchasable  sure- 
ties.** The  money  to  pay  them  for  -their  fraudulent  woik 
was  furnished  by  an  agent  of  the  appellant  company  under  the 
form  of  buying  back  one  of  the  worthlejs  bonds  promised  as  a 
reward  for  what  was  done. 

After  the  bond  was  executed  by  the  sureties  thus  obtained, 
the  president  of  the  appellant  corporation  was  called  in.  He 
signed  officially  the  name  of  the  corporation,  and  affixed  the 
corporate  seal,  but  did  not  see,  or  ask  to  see,  any  of  tlie  persons 
who  had  become  bound  with  his  company.  Neither  he  nor  any 
other  person  actually  interested  in  the  litigation  became  in  any 
manner  personally  bound. 

With  such  a  bond,  procured  in  such  a  way,  the  presideiit  of 
the  corporation  presented  himself  at  the  last  moment  to  the  jus- 
tice of  this  court,  who  heard  the  cause  in  the  Circuit  Court  at 
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Bummer  residence  in  Yermonti  and'  asked  that  the  bond  be 
approved*  On  its  presentation^  as  we  are  informed  by  tbe  testi- 
mony of  the  president  himself,  the  jostiee  read  and  seemed  to  bo 
inipressed  ^^with  the  fohiess  and  partioakrity  of  the  jnstifica- 
tions.'*  He  said,  **  This  seems  to  be  a  good  bond.**  The  teply 
was,  ^  Yes,  Judge,  I  believe  it  to  be  a  very  good  bond.**  The 
jostioe  then  asked  as  to  one  of  the  parties  whose  name  ap- 
peared, and  the  reply  was,  ^  I  am  informed  that  he  is  the  son 
of  a  former  judge  of  the  Supreme  Court  of  the  State  of  New 
York  of  ^t  name,*'  adding  that  another  of  the  signers,  ^  I  am 
advised,  is  a  very  wealthy  man.** 

Under  these  circumstanoes,  the  bond  was  approved.  To 
aUow  it  to  stand  and  to  operate  as  a  stay  of  execution  upon 
an  important  decree  until  the  case  can  be  reached  in  its  order 
on  our  crowded  docket,  would  be  a  reproach  upon  the  admin- 
istration  of  justice.  We  are  aware  that  in  Jerwne  v.  MeCarUr 
(21  Wall.  17)  we  said, '« That,  upon  facts  existing  at  the  time 
the  security  was  accepted,  the  action  of  the  justice,  within  the 
statute  and  within  the  rules  of  practice  adopted  for  his  guid- 
ance, is  final,**  and  that  we  would  *^  presume  that  when  he 
acted,  every  fact  was  presoited  to  him  that  could  have  been.** 
We  are  not  inclined  to  depart  from  that  rule,  but,  in  a  case  of 
this  kind,  fraud  is  always  open  to  inquiry.  When  discovered, 
justice  requires  that  summary  relief  should  be  afforded,  when- 
ever and  wherever  it  may  be  done  consistentiy  with  the  forms 
of  orderly  judicial  procedure.  This  bond  is  as  much  false  as 
if  it  had  been  forged.  The  persons  who  signed  it  are  not  in 
&ot  what  they  were  represented  to  be.  We  have  no  hesitation 
in  setting  aside  the  approval  of  the  bond. 

2.  As  to  the  acceptance  of  a  new  bond  in  the  place  of  the 
old  one. 

This  application  is  addressed  to  our  judicial  discretion,  and 
is  based  on  the  alleged  ignorance  of  the  officers  and  agents  of 
tiie  appellant  corporation  as  to  the  character  of.  the  bond  they 
got  accepted.  They  inmst  in  the  most  positive  manner  thi^ 
they  were  deceived,  and  that  they  actually  believed  the  security 
they  offered  was  ample.  The  character  of  the  president  is 
vouched  for  under  oath  by  many  persons  occupying  high  posi- 
tions in  public  and  private  life,  sjid  they  all  say  ^  they  do  nofe 
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believe  he  would  knowingly  countenance  or  in  any  way  par- 
ticipate in  or  saffer  an  attempt  to  impose  on  the  Sapreme 
Court  of  the  United  States,  or  any  justice  thereof,  a  fraudulent 
or  worthless  bond ;  *'  but  the  &ot  still  remains  that  he  did  pre- 
sent such  a  bond,  and  if  he  was  ignorant  of  the  wrong  that  was 
being  done,  the  other  agents  of  the  company  were  not.  Taking 
the  whole  case  together,  we  think  it  quite  as  incumbent  on  us 
to  refuse  to  accept  a  new  bond  as  it  is  to  set  aside  the  old  one. 

The  motion  to  yacate  the  tupertedeoB  is  granted. 

8.  As  to  dismissing  the  appeal. 

The  evidence  shows  that  after  the  bond  was  accepted  the 
president  of  the  railroad  company  went  with  his  own  copyists 
to  the  office  of  the  clerk  of  the  Circuit  Court,  and  in  the  ab- 
sence of  the  principal  clerk  selected  such  of  the  papers  and 
proofs  used  on  the  hearing  below  as  he  thought  were  necessary, 
and  had  them  copied  into  the  transcript.  This  being  done,  he 
caused  a  certificate  to  be  added,  signed  in  the  name  of  the 
derk  by  a  deputy,  and  sealed  with  the  seal  of  the  court,  to 
the  effect  that  the  transcript  annexed  contained  copies  of  such 
entries,  papers,  and  prodB  as  were  ^  necessary  on  the  hearing 
of  the  appeal  prayed  and  allowed  in  the  said  cause.**  It  is 
now  alleged  that  many  important  papers  and  documents  used 
on  the  hearing  below,  and  necessary  for  the  proper  determinap 
tion  of  the  cause  here,  hare  been  omitted  from  the  transcriiit 
.as  filed. 

While  we  desire  to  encourage  in  every  proper  way  all  at* 
tempts  made  in  good  faith  to  exclude  immaterial  matter  from 
the  transcripts  brought  here  on  appeals  or  writs  of  error,  it 
will  not  do  to  permit  the  appellant  or  the  plaintiff  in  error  to 
make  up  a  record  to  suit  himself,  without  any  regard  to  the 
wishes  of  his  opponents  or  the  rules  and  practice  of  the  court. 
We  therefore  order,  — 

That  the  appellees  file  with  the  clerk  of  this  court,  and  wiib 
the  counsel  for  the  appellant,  on  or  before  the  first  day  of 
February  next,  a  statement  of  the  papers,  documents,  and 
proofs  used  on  the  hearing  below,  and  omitted  in  the  transcript 
now  on  file,  which  they  deem  necessary  for  the  proper  presen- 
tation of  the  cause,  and  that  unless  the  appellant  shall,  on  or 
before  the  fifteenth  day  of  March,  file  in  this  court  as  part  of 
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the  record  copies  of  siicli  p^pen,  doly  certafted  bj  the  clerk  of 
the  Circait  Court  or  his  depaty,  under  the  sesl  of  the  court, 
this  appesl  be  dismissed. 

If  in  this  way  unnecessary  papers  are  brought  upt  we  wilU 
on  application,  make  such  ordw  in  respect  to  costs  as  may 
under  the  circumstances  be  proper. 


Impbovskkbt  CoxPitVT  «.  Slaok. 

Ttm  ^ArgOite  Ifining  and  MaiivfiictariBg  OomiMqy  *  was  iBOorporstod  bf  an 
act  of  Uw  GcMfftl  AttftiwMy  of  flytotiiidkjr  Mitod  ICftrcb  ^  1886>  Its  wftiiwt 
bj  Ml  uBcndiDOiit  to  the  ohartVy  was  diaiiged  to  tho  *  Kmtael^  ImpcOroi— at 
Compuij,'*  «id  it  wat  aathorised  to  "ooaatraol  ooo  or  man.  rail  traeka  fraai 
aaj  lands  owned  or  improTod  bjr  aaid  oofporatkm  to  oouTaniant  polnta  on  tha 
Ohio  or  Little  Buodj  Blrer,  or  both*  or  to  oooneot  with  oittier  railwajn,  and 
to  maintain  said  trrndk  or  traekt,  and  to  draw  can  ofar  the  aame  bj  ioitable 
'  motlTO  power.* .  For  tlie  ''constmction  and  ooarenieBt  and  proper  nee  and 
maintenance  of  inch  railroads  "  the  oompanj  was  avthoriaed  to  oondemn  and 
appropriate  the  necessary  lands  and  materials.  Porsnaat  to  said  authority 
the  ooropanj  bnllt  and  equipped  a  laihroad,  and  on  Ang.  16^  ISSfl^  Issued  in 
pajment  therefor  its  six  per  cent  ooiqwn  bonds  to  tlie  amomit  of  9000,000^ 
oeenred  bj  mortgage  on  Its  landed  propertj  and  improTements.  Tlie  road 
was  Snlshed  In  Jnne,  1808,  and  thereafter  the  oompanj  transported  over  It  its 
own  freight,  officers,  and  agents,  and  fai  addition  thereto,  though  not  la  tenna 
so  authorlaed  by  the  charter,  fh>m  time  to  time  other  passengers  and  freight 
for  hire.  SM,  that  the  company  was,  within  the  meaning  of  the  ninth  secttstt 
of  the  act  of  Jnlj  18, 1866  (14  Stat  188),a  nflroad  compa^j,  and  as  siidi,for 
the  jear  1870,  liable  to  the  t#z  of  Sre  per  oent  on  coupons  therebj  imposed. 

Bbrob  to  the  Circuit  Court  of  the  United  States  for  tho 
District  of  Massachusetts. 

l^is  was  an  action  brought  by  the  Kentucky  ImproToment 
Company  against  Charles  W.  Slack,  collector  of  internal 
reyenue  for  the  third  collection  district  of  Massachusetts,  to 
.recover  the  amount  of  certain  intemal-reTenue  taxes  which,  it 
was  alleged,  had  been  erroneously  and  illegally  assessed  and 
collected. 

The  case  was  submitted  to  the  court  bdow  upkm  the  follow- 
ing agreed  statement  of  &cts :  — 

^  After  an  appeal  duly  made  to  the  Commiasioner  of  Inter- 
nal ReTonne  (April  89, 1878),  this  suit  was  brou^^t  against 
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the  oolleotor  to  veoorw  the  mm  of  9T50,  paid  to  him  May  24^ 
1870,  bmng  a  tax  of  fi?e  par  oent  aweaeed  apon  oonpons  to  the 
amoant  of  915,000,  payable  Feb.  15,  1870,  on  bonds  of  said 
oompany  to  the  amoant  of  9500,000,  dated  Ang.  16, 1866,  and 
bearii^f  intereat  at  the  zate  of  six  per  eent,  payable  aemi- 
annually. 

**  The  eompany  waa  originally  oiganiied  nnder  an  aet  of  the 
General  Attembly  of  the  Commonwealth  of  Kenta^y,  approTed 
ifaroh  4,  1865,  by  the  name  of  the  ^  Areilite  Mining  and 
Mannf actnring  Company,*  which  act  proyided  as  follows : — 

*  *  SxoT.  2.  The  objects  and  porposss  of  the  incorporation  of  said 
company  shall  be  the  mining  for  coal,  iron  ore^  petroleora,  carbon, 
or  rock  oil,  and  any  and  all  other  minerak  or  mineral  substancsi^ 
or  the  direct  products  of  the  earth|  or  any  or  all  of  them,  and  the 
mann&etnre  and  refining  of  any  or  all  of  them,  and  transportatioo 
tc  market  of  the  same ;  the  location  and  field  of  minmg  and  mannfiM^ 
tore  of  said  company  shall  be  in  Chwenop,  or  any  of  its  adjoining 
comities.' 

^  *  SnoT.  7.  Said  company  shall  haTC  the  power,  and  may,  if  Aey 
choose  so  to  do,  lock  and  dam  Little  Sandy  RiTcr  up  to  their  mines 
and  property:  JProoiAd^  for  the  condemnation  of  lands  and  prop* 
erty  for  said  purpose  the  proceedings  shall  be  had  is  ii  now  pro* 
Tided  by  law  for  the  condemnation  of  mill  sites. 

^*  Sbot.  8.  Said  company  shall  have  the  power  to  takci  acquire^' 
and  hold  such  lands,  mines,  and  mining  ri^ts  as  they  may  deem 
necessary  for  the  uses  of  said  company,  and  all  such  perM>nal  prop?, 
erty,  machinery,  boatSi  flatSi  Ac,  as  may  be  necessary,  and  to  dis- 
pose oi^  for  the  use  of  the  compsny  and  the  stockholders,  any  or  all 
of  the  same.' 

**It  was  enacted  by  an  act  of  the  said  General  Assembly, 
approved  December  14,  as  follows :  — 

^  *  Sbct..  1.  That  the  name  of  the  ^  Aigilite  Ifining  and  Hann- 
ftctnring  Company  *  is  hereby  changed,  and  said  corporation  shall 
hereafter  be  known  and  styled  ihe  ^  Kentucky  Improvement  Com- 
pany.*" 

"*SxcT.  4.  The  said  corporation  is  hereby  authorised  to  con- 
struct one  or  more  rail  tracks  firom  any  lands  owned  or  improved 
by  said  corporation  to  convenient  points  on  the  Ohio  or  Little 
Sandy  River,  or  both,  or  to  connect  with  other  railways,  and  to 
maintain  said  track  or  tracks,  and  to  draw  cars  over  the-  same  by 
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■iiitable  motive  power.  The  company  is  hereby  authorised  to  oon* 
dernn  and  appropriate  such  lands  and  materials  as  maybeneoeisarj 
for  the  eonstmction  and  convenient  and  proper  nse  and  mainten- 
ance of  such  railroads :  JVooiciM^  that  for  Che  condemnation  of  the 
lands  and  materials  for  snch  purpose  the  same  proceedings  shall 
be  had  as  are  now  required  by  law  for  the  condemnation  of  lands 
and  materials  for  turnpikes  and  plank-roads;  JProMki^  furthtr^ 
that  the  land  condenmed  for  any  railroad  track  shall  not  exceed 
in  width  one  hundred  feet. 

**  *  SnoT.  5.  That|  in  order  to  carry  out  to  the  fullest  extent  the 
purposes  and  objects  of  said  act  of  incorporation,  the  said  company 
is  anthorised  to  sell  all  minerals,  mineral  substances,  products  of  the 
earth,  and  nil  other  articles  of  commerce  and  manu&cture  lawfully 
possessed  by  them,  and  to  buy  and  sell  all  such  articles  of  merchan- 
dise as  may  be  required  to  carry  out-  the  objects  of  their  chartery 
and  to  establish  agencies  in  any  part  of  the  United  States,  for  the 
prosecntion  of  the  traffic  hereby  anthorised. 

^*  Sect.  6.  That,  should  said  company  lock  and  dam  the  Little 
Sandy  River,  they  shaU  build  two  bridges  over  aaid  river  aufficient 
for  the  public  traveli  one  of  the  bridges  to  be  at  the  crossing  of 
the  Greenupsbui^  and  Raccoon  Furnace  Road,  and  the  other  at 
the  crosising  of  the  Greenupsbui^  and  Grayson  Road,  at  or  near  the 
Argilite  Mills. 

«  **  The  Kentucky  Improvement  Company  was  duly  organized 
under  the  acts  aforesaid,  and  commenced  and  continued  opera- 
tions thereunder  until  it  ceased  to  exist,  about  March  1,  1870. 
**  At  an  adjourned  meeting  of  the  shareholders  of  said  oonk- 
pany,  held  on  the  24th  of  July,  1866,  it  was  resolved,  — 

^  *  1st,  To  authorize  the  building  of  a  railroad  and  to  provide 
locomotives,  cars,  and  other  facilities  for  the  transportation  of  coal 
and  other  productions  to  market  for  the  canal  openings  near  Hunne- 
well  Furnace  to  Hockaday's  Landing,  on  the  Ohio  River. 

^  *  2d,  That  a  sum  not  exceeding  1500,000  be  raised  for  the  pur- 
pose of  building  and  equipping  said  railroad,  and  afford  facilities 
for  transportation  to  market  for  the  mineral  and  other  productions 
of  the  company's  property. 

^  *  8d,  That  the  president  and  board  of  directors  of  this  company 
be,  and  they  hereby  are,  authorized  and  empowered  to  issue  bonds  to 
the  amount  of  1500,000,  •'  .  •  secured  by  an  indenture  of  mortgage 
on  all  their  preset  landed  property  and  improvements  •  •  •  bearmg 
six  per  cent  interest,  the  interest  payable  semi-annually.' 
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^  In  piuttiiaiiM  of  the  abo?e  Toto,  an  ianie  of  bonds  wm  made 
to  the  amount  and  beai-ing  the  interest  named,  and  of  date 
Ang.  16, 1866,  and  was  secured  hj  a  mortgage  to  trustees  of 
eyen  date  of  the  then  landed  property  and  improYements  of 
said  company,  and  the.  coupons  taxed  in  this  case  were  a  park 
of  the  coupons  attached  thereto. 

^The  whole  issue  was  duly  subscribed  for  and  delivered  to 
the  subscribers.  The  road  was  finished  and  opened  for  the 
business  of  the  company  about  the  1st  of  June,  1868. 

>*  In  addition  to  its  own  freight  and  its  own  officm  and  ser- 
vants, the  company  transported  over  its  road  from  time  to  time 
for  hire  other  passengers  and  freight,  but  there  was  no  provi- 
sion in  its  charter  in  terms  authorising  it  to  convey  frdght  or 
passengers  other  than  its  own. 

**  The  receipts  of  the  company  were  as  follows:  — 


isciipti* 


rtotipti. 


ISSSL 

Jvlj 

Avgvsl •    •    • 

8fpt8iiilMr     •»••••••• 

Oetobv 

KoremlMr •    •    i    • 

Dsomlwr  •    ••••••••• 

JmauMxy •    .    •    •    • 

Febmarv  •••••••••• 

Ifandk 

April 

June 

July.    .    .' » 

AufOtl •    •    •    •    • 

fieptembtr    ••••••••• 

Oclob«r    •»•••••••• 

NoTembtr •    •    •    • 

_  ^  ^  —  A*A  A  A  M  A 

187a 

Jauoaty •    •    •    •   ^ 

FMinMi7l*lft  •••••••• 


iSSJO 
188.76 


106.00 
IIOJBO 


S1&76 


408A6 

nun 

MOM 
810.10 
87SJ0 
888.00 
418J0 
814.80 
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**  The  oompany's  tales  of  coal  were  as  ioUowa :  — • 

18S6.  April  1  to  Deo.  81 Vi74.n 

1867,  Jan.  1    „       ^         .v.       824Jn 

1868,  M       t,       „         26,676.82 

1869,  i,       n       n  40,969.01 

1870,  „       „  PeK16 6,641.66 

•74^126.42 

**  And  Uie  eompany  prodnoed  for  its  own  nse  daring  same 
period  as  follows  :«- 

1866 866.16UMIS 

1867 6^488.66    ^ 

1868 2,286.78   » 

1869 792       n 

1870 4    .    .    •      60       n 

**  And  the  oompany's  sales  of  iron  were :  — 

1866,  April  1  to  Deo.  81       649,071.16 

1867,Jsn.l     „        „       ........    96,846.46 

1868,  „        „       „       161,785.46 

1869,  n        tf       ft       146,812.15 

1870,  n        „  Feb.  15 18,204.18 

$470,669.86 

^  And  the  eompany's  sales  at  its  stores  on  the  ground  dattog 
same  period  amounted  to  9506,529.75.** 

The  court  below  found  for  the  defendant,  whereupon  the 
eompany  sued  out  this  writ  of  error. 

Mr.  Francis  TFl  Paffreif  for  the  plaintiff  in  error. 

The  eompany  was  a  mining,  not  a  railroad  eompany.  It 
constructed  and  operated  the  railroad  for  its  own  jspeoial  uses. 

The  primary  object  of  a  railroad  company  is  commerce  and 
transportation.    BaUroad  Company  t.  Penuton^  18  Wall.  49. 

Railroad  companies  are  carriers  for  hire.  Chieago^  BurUng* 
tan^  f  Qmney  BaUrpad  Co.  ▼.  lowa^  94  U.  S.  165. 

A  corporation  created  by  statute  can  exercise  no  powers  and 
has  no  rights  except  such  as  are  expresdy  given  or  necessarily 
implied.    SwutingUm  t.  Savings  Bank^  96  id.  888. 

**  Express  power  is  invariably  given  (if  intended  to  be  con* 
fsrred)  to  the  railroad  company  to  equip  its  roadf  and  to  tEaaa> 


Oet  18T9,]         hamofnaaan  Go.  v.  8ii4<nc.  <Mtt 

port  |[oocU  snd  p>M8pgwi  II101W11  md  ouiigB  tnnipovtetfoii 
therefor.  This  pfactioe  endently  fpringB  irom  the  oonTiotkm 
thftt  a  railroad  oompany  is  not  neoessarily  a  transportatioii 
oompany,  and  that»  to  make  it  saeh,  express  anthofritj  most 
be  given  for  that  purpose,  in  oompUanee  with  the  mle  that 
no  power  is  oonf erred  upon  a  eorporstion  which  is  not  giirsn 
expressly  or  hy  clear  implication/'  Lak§  Superior  f  MMiie* 
nppi  RaQroad  Qb.y.  United  StaUe^  98  id.  442. 

In  this  case  there  is  no  indication  that  the  eonTsnience  of  the 
pobUc  was  consideredtr-thers  is  not  a  word  said  in  the  charter 
about  general  commerce*  general  transportation,  rates  of  toll, 
rates  of  fare,  common  carriers,  depots,  or  stations.  On  the  con* 
trary,  the  charter  points  to  the  constmction  and  use  of  a  track 
or  tradks  for  the  business  of  the  company. '  Hie  legisbtore  of. 
Kentucky  contemplated  the  creation  not  of  a  railroad  company, 
but  of  a  mining  and  manufacturing  eompeny  with  permission  to 
construct  and  use  a  set  of  tracks  for  its*own  special  purpcste;  aiid 
the  action  of  the  company  was  in  accordance  with  the  grant. 

But  if  the  court  shall  be  of  opinion  that  the  eompeny  was 
a  raiboad  cempany  within  the  meaiiing  of  the  act,  it  was  cer- 
tainly not  5^  a  railroad  company  indebted'  f<^  any  money  tor 
w&ch  bonds  had.  been  issued.'* 

Hie  oriiiipany,  while  it  WM-a  mining  and  manufacturing 
company  and  toothing  ebci  TOted  **io  authorise  the  building  of 
araUraad  •  ^  .  1(^  the  traniportation  d  coal  and  othsr  predu<y 
tioBS  to  market,  .«  . 

**  That  a  suni  .  •  \  be  raised  for  the  purpose  of  building  and 
equipping  said  railrpad^  and  aflEord  facilities  for  transportation 
to  market  for  the  miaeral.and  other  productioos  of  the  oqdih 
pany's  property  $  •  •  .  te  issue  bonds  .  .  •  secured  by  an  in- 
denture of  mortgage  on  all  their  present  landed  property  and 
improyementB." 

Upon  this  showing,  it  is  submitted  that,eTen  if  the  company 
shall  be  held  to  haye  afterwards  become  a  rsilroad  company, 
it  could  not,  by  such  acts,  become  a  railroad  company  indebted 
for  money,  dec,  witiiin  the  langusge  of  the  act 

Suppose  the  company,  instead  of  building  the  road  it  did 
build,  had  bailt  a  short  track  from  one  of  its  furnaces  to  an- 
other, and  occssionally  carried  a  passenger  or  a  parcel  over  suck 


854  IxpioTiiiBRT  Go.  9.  Slack.  [Sup.  Ob 

track  for  hire,  could  it  be  properly  claimed  that  each  actioii 
constttated  it  a  railroad  oompanyf  and  sabjected  the  coapona 
OQ  iti  total  bond  issae  to  the  intematrerenae  tax  f 

Or  soppose  that,  instead  ci  iaening  bonds  to  the  amoiint  of 
•500,000,  it  had  issued  bonds  to  the  amount  of  91,000,000,  and 
used  half  the  proceeds  for  opening  mines  and  half  for  building 
a  raiboad,  oould  it  be  propeily  daimed  that  it  should  pay  the 
intemal-reTcnue  tax.  on  the  coupons  on  its  whole  imue  f 

Nor  will  it  do  to  say  that,  eren  if  it  was  not  a  railway  com* 
pany,  it  might  receive  and  pay  the  internal-revenue  tax  as  an 
agent  of  the  goyemment  to  collect  the  income  tax  from  its 
bondholders.  That  such  tax  was  an  income  tax  is  settled 
by  Haight  t.  BaUroad  Campamjf,  6  Wall.  15 ;  BaUroad  Ckm^ 
pamy  ▼.  Jaeki<m^  7  id.  262 ;  Umit$d  State$  t.  RaUroad  CSMiipaiiy, 
17  id.  822;  StodkdaU  t.  Ikiuranee  Oompa$i0,  20  id.  828 ;  JSaO- 
road  Company  t.  JSoss,  95  U.  S.  78. 

But  if  this  court  shall  b6  of  opinion  that  the  plaintiff  in  error 
was  not  only  a  railroad  company,  but  a  railroad  oompany  in- 
debted, &C.,  within  the  language  of  the  act,  then  we  submit 
that  it  was  clearly  protected  against  the  tax  by  the  proriM)  in 
the  act  of  July  18, 1866.    U  Stat.  189. 

The  Solieitor- General  J  contra. 

Mb.  Jttstiob  Clifford  delivered  the  opinion  of  the  court 

Moneys . involuntarily  paid  for  internal-revenue  taxes  illegally 
exacted  may  be  recovered  back  from  the  collector  in  an  action 
of  assumpsit. 

Taxes  of  the  kind,  to  the  amount  of  9750,  were  paid  to  the 
collector  by  the  plaintiffs,  after  an  unsuccessful  appeal  to 
the  Commissioner.  Redress  being  refused,  the  plaintiffs  insti- 
tuted the  present  suit  in  th^State  court,  where  the  defendant 
appeared  and  removed  the  cause  into  the  Circuit  Court  for  the 
same  district  Subsequently  both  parties  appeared  in  the  Cir- 
cuit Court  and  submitted  the  cause  to  the  Circuit  Court  upon 
the  agreed  statement  of  facts  exhibited  in  the  transcript 

Bonds  with  coupons  annexed,  it  appears,  were  issued  by  the 
plaintiff  oQinpany  in :  the  sum  of  $500,000,  bearing  interest  at 
the  rate,  of  six  per  cent,  payable-  semi-annually.  Sufficient 
appeaifsaWto show  thi^  ihe  tax  in  question  was  a  tax  of  five 
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per  eent  upon  tl5,000  of  tluMli  oonpoiis  wUch  feU  doe  ti  Hbm 
time  specified  in  the  agriBed  fetatement.  Payment  of  the  tax 
was  resisted  apon  the  gronnd  that  tiie  plaintifiB  were  not  a 
railroad  oompany^  and  the  clum  to  reooTer  back  the  money 
paid  for  the  tax,  with  interest,  is  made  npon  the  same  gronnd. 
Judgment  was  rendered  in  favor  of  the  defendant  in  the  Circuit 
Court,  and  the  plaintiffs  sued  out  the  present  writ  of  error. 

Errors  assigned  in  this  oourt  are  as  follows:  1.  That  the 
Circuit  Court  erred  in  rendering  judgment  for  the  def ekidant. 
2.  That  die  oourt  erred  in  finding  that  the  plaintiffs  were  a 
railroad  company.  8.  That  the  court  erred  in  holding  that  the 
plaintiffs  were  not  protected  from  paying  the  tax  by  the  pro- 
vision in  the  amendatory  act.    14  Stat.  189. 

When  first  organized  under  their  origbal  charter,  it  is  doubt- 
less true  that  the  plaintiffs  were  a  mining  and  manufactur- 
ing company,'  covering  a  very  large  field  of  operations,  and 
with  some  quite  extraordinary .  powMS ;  as,  for  example,  they 
might  lock  atod  dam  Little  Simdy  River  up  to  their  mines  and 
property,  and  tot  that  purpose  they  might  exerisise  the  same 
power  in  condemning  lands  and  property  as  was  authorised  by 
law  for  the  condemnation  of  mill-siiesi 

Had  the  case  stopped  there,  the  question  would  be  attended 
with  difficulty,  and  perhaps  would  require  a  reversal  of  the 
judgment;  but  it  does  not  stop  (here.  Instead  of  that,  the 
agreed  statement  shows  that  t^e  name  of  the  colnpany  was 
subsequently  changed  to  that  .of  the  Kentucky  Improvement 
Compeny,  and  the  powers  and  privileges  of  the  company  were 
not  only  greatly  enlarged,  but  were  extended  to  objects  and 
purposes  other  than  those  relating  to  mining  and  manufactur- 
ing. Autbority  IB  given  to  the  company  by  the  fourtli  section 
of  the  new  act  to  construct  one  or  more  rail  trades  from  any 
lands  owned  or  improved  by  the  corporation  to  convenient 
points  on  the  Ohio  or  Little  Sandy  Riftsr,  or  both,  or  to  oonnoei 
with  other  raUioajfMf  and  to  maintain  said  track  or  tracks,  and  to 
draw  cars  over  the  same  by  any  suitable  motive  power. 

Under  the  enlarged  power  conferred  by  the  new  act  the 
company  may  not  only  construct  railway  tracks  and  connect 
with  odier  railways,  but  they  may  condemn  and  appropriate 
such  lands  and  materials  as  may  be  necessary  fi>r  the  oonstrub^ 
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tion  and  convenient  and  proper  use  and  maintenanee  of  sqaIi 
railroad,  without  any  limitation  except  that  the  same  proceed* 
ings  shall  be  had  in  effecting  such  condemnation  as  are  re- 
quired  by  law  for  the  condemnation  of  lands  and  materials  for 
tompikes  and  plank-roads,  and  that  the  lands  condemned  for 
any  railroad  track  shall  not  exceed  in  width  one  hundred  feet. 

Tested  by  the  terms  of  the  charter,  it  is  clear  that  the  powers 
granted  were  more  oomprehensiTO  than  are  nsnally  found  in 
railroad  charters,  both  in  respect  to  the  routes  it  may  establish 
and  the  lands  and  materials  the  company  may  condemn  and  ap- 
propriate  to  such  uses.  For  aught  that  appears  to  the  contrary 
they  might  construct  an  indefinite  number  of  tracks  in  any  direo^ 
tion  from  their  own  lands,  and  might  connect  with  every  other 
railroad  in  the  State ;  and  in  constructing  such  tracks  or  mak- 
ing such  connections  they  might  without  limit  condemn  and  ap« 
propriate  all  such  lands  and  materials  as  might  be  necessary  and 
convenient  in  constructing  and  maintaining  the  same,  provided 
the  width  for  the  railroad  track  did  not  exceed  one  hundred  feet. 

Confirmation  of  the  proposition  that  the  plaintiffs  are  a  rail- 
road company  is  also  derived,  from  the  evidence  reported, 
which  shows  that  the  plaintifh,  after  their  road  was  con- 
structed and  equipped  with  roUing^tock,  used  it  not  only  to 
transport  their  own  products  and  manufactures,  but  as  a  public 
highway  for  the  conveyance  of  freight  and  passengers. 

Two  suggestions  are  made  by  the  plaintiffs  in  explanation  of 
the  evidence  introduced  to  prove  that  the  railroad  was  used  for 
the  public  accommodation :  1.  That  the  annual  receipt  from  that 
source  of  employment  was  less  than  that  derived  from  minibg 
and  manu&cturing ;  but  it  is  a  sufl^cient  answer  to  that  sngges- 
tion.to  say  that  it  does  not  appear  that  they  did  not  accommodate 
all  shippers  and  passengers  who  applied  for  any  such  services. 
2.  That  the  charter  does  not  in  terms  authorise  the  company 
to  convey  freight  or  passengers  for  hire.  Suppose  that  is  so» 
still  it  remains  that  power  is  given  to  the  plaintiffs  to  construct 
a  railroad,  and,  if  so,  it  must  be  inferred  that  the  builders  and 
owners  of  it  have  a  rig^t  to  use  it,  aitd  to  charge  a  reasonable 
price  for  its  use. 

Ample  power  to  look  and  dam  Little  Sandy  River  and  flow 
the  water  to  their  property  was  given  by  the  act  of  incorpo* 
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ration^  nor  it  there  any  j^and  to  rappoM  that  that  power 
taken  away  or  withdrawn  by  the  amendatory  charter,  as  the 
latter  proTides  that  if  the  company  shall  lock  and  ^dam  that 
river  they  shall  baild  two  bridges  over  the  river,  sufficient  f6r 
the  accommodation  of  the  public,  at  the  points  specified  in  the 
eighth  section  of  the  act*  which  warrants  the  conclusion  that 
the  power  to  construct  railroads  and  to  lock  and  dam  the  river 
named  are  both  included  in  the  charter  as  amended.  Enough 
appears  to  show  that  the  plaintiffii  adopted  the  act  changii^ 
their  corporate  name,  and  that  the  company  was  duly  <»gan- 
iied  under  the  new  charter,  and  that  they  continued  operations 
under  it  until  the  company  ceased  to  exist. 

Meetings  were  held  by  the  stockholders,  and  at  an  adjourned 
meeting  they  resolved  to  authorize  the  building  of  a  railroad^ 
and  to  provide  locomotives,  cars,  and  other  facilities  for  lihe 
transportation  of  coal  and  other  productions  to  market  from  the 
canal  openings  to  a  certain  landing  on  the  Ohio  River.  What 
that  distance  is  the  resolution  does  not  state,  but  it  ia  supposed 
to  be  about  twenty  miles. 

They  also  resolved  that  a  sum  not  exceeding  1600,000  be 
raised  for  the  purpose  of  building  and  equipping  said  rail- 
road, and  to  afford  fiunlities  for  transportation  to  matket  for 
the  mineral  and  other  productions  of  the  company's  property* 
Officers  had  previously  been  elected,  and  the  shareholders 
also  empowered  the  president  and  directors  to  issue  b<mds  for 
the  amount  raised,  to  be  secured  by  mortgage  of  all  their 
landed  property  and  improvements,  the  bonds  bearing  six  per 
cent  interest,  payable  semi-annually.^  Bondl  to  that  amount 
were  accordingly  issued  and  were  secured  as  indicated,  and 
it  appears  that  the  coupons  taxed  in  this  case  were  a  part  of 
the  coupons  attached  to  those  bonds. 

Two  years  later,  the  railroad  was  finished  and  opened  for 
business,  and  it  appears  that  the  company  within  one  year  and 
eight  months  transported  passengers  and  freight  over  its  rail- 
road for  hire  to  the  amount  ci  98,700  in  addition  to  their  own 
freight  and  passengers  not  paying  fare. 

Viewed  in  the  light  of  these  suggestions,  it  is  so  dear  that  the 
plaintiffs  are  a  railroad  company,  and  that  their  roiid  is  a  railroad; 
that  it  is  not  deemed  necessary'further  to  pursue  the  algument. 
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Orant  ihati  and  still  it  is  insisted  by  the  jdaintiffi  that  the 
tax  wns  filtgtiXlj  exacted,  because  the  company  of  the  plainti& 
WM  noi  a  railroad  company  indebted  for  any  money  for  which 
bonds  had  been  issued. 

Congress  enacted  to  the  effect  that  any  railroad  indebted  for 
any  money  for  which  bonds  or  other  OTidences  of  indebtedness 
haye  been, issued,  subject  to  interest,  or  with  coupons  represent- 
ing interest,  shall  pay  a  tax  of  five  per  cent  on  the  amount 
of  all  such  interest  or  coupons.  14  Stat.  188 ;  Barfu$  t.  The 
Baaroad;  17  Wall.  294-299. 

Express  authority  was  given  to  the  plaintiffi  as  an  improre- 
ment  company  to  construct  one  or  more  rul  tracks,  as  beifore 
explained,  or  to  connect  with  other  railways,  ai(d  to  muntain 
said  track  or  traclcB  and  draw  cars  OTer  the  same,  by  any  suita- 
ble motiTO  power,  before  the  plaintiffs  as  such  improvement 
comjpany  resolved  to  build  said  railroad  and  to  provide  locomo- 
tives, cars,  and  other  facilities  for  the  purposes  antecedently 
mentioned;  and  it  was  for  the  purpose  of  constructing  and 
equipping  that  railroad  that  the  shareholders  of  the  company 
resolved  to  raise  the  said  sum  of  9500,000,  and  to  issue  the 
coupon  bonds  for  the  amount.  Coupon  bonds  were  accordingly 
issued,  and  the  record  shows  that  the  tax  in  question  was  as- 
sessed on  §15,000  of  such  coupons. 

Examined  in  the  light  of  these  suggestions,  as  the  case 
should  be,  and  it  follows  that  the  company  of  the  plainti& 
was  a  railroad  company  indebted  for  money  for  which  bonds 
had  been  issued. 

Concede  both  of  the  preceding  conclusions,  and  still  the 
plaintiffs  contend  that  they  should  recover,  because  they  insist 
that  the  receipts  of  the  company  derived  from  the  public  use 
of  their  railroad  were  insufBcient  to  pay  the  semi-annual  inter 
est  of  the  bonds,  and  that  they  are  protected  from  such  a  tax 
by  the  proviso  added  by  the  one  hundred  and  twenty-second 
section  of  the  amendatory  act.    14  Stat.  189. 

Nothing  is  shown  in  support  of  the  theory  of  fiu^  assumed 
in  the  proposition,  except  what  is  found  in  the  table  exhibited 
in  the  transcript.  Even  suppose  that  that  is  correct,  it  by  no 
means  follows  that  it  will  avail  the  plaintiffs  in  the  present 
ease,  for  several  reasons:  1.  Because,  if  the  interest  was  in 
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fact  paid  by  tbe  plaintiffi,  it  is  of  no  conseqnenoe  where  ibej 
obtftined  the  money,  it  being  dear  that  in  oider  to  raise  the 
question  there  most  be  an  actual  fadlnre  to  make  the  payment. 
2.  Where  the  interest  is  paid  the  presomption  is  conclusiye 
that  every  other  drcamstanoe  existed  to  jastify  the  assessment 
of  the  tax.  8.  Proof  to  show  that  the  interest  has  neyer 
been  paid  is  not  exhibited,  nor  is  the  table  referred  to  of  a 
character  to  satisfy  the  court  that  it  shows  the  whole  amount 
of  the  pecuniary  advantage  which  the  plaintiffs  derived  from 
their  railroad.  Without  more,  these  remarks  are  suffident  to 
show  that  each  of  the  assignments  of  error  must  be  overruled. 

Judgment  affirmed. 

Mb.  JnsTioa  Field,  with  whom  concurred  Mb.  Cmsr 
JusnoB  Waitb  and  Mb.  Justiob  Hablan,  dissenting. 

I  dissent  from  the  judgment  of  the  court  in  this  case.  The 
construction  of  the  short  railway  by  the  company  for  its  own 
use,  to  carry  the  products  of  its  mine  to  the  Ohio  River,  did 
not,  in  my  opinion,  convert  the  Improvement  Company,  which 
was  organized  to  mine  for  coal,  iron,  and  other  minerals,  into 
a  railroad  company,  so  as  to  bring  it  within  the  statute  pro- 
viding for  a  tax  upon  the  coupons  of  bonds  iisued  by  such 
companies. 


Railway  CdCPAirr  9.  Slaok. 

Imfnvimma  Ctmpamf  v.  Stadk  {mpm,  p.  SI8)  reaflnisd. 


Ebbob  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 
The  facts  are  stated  in  the  opinion  of  the  oonrt 

Mr.  Franeii  W.  PeHfre^  itst  the  plaintiff  in  error. 
T\t  SolieUar-Qenerdli  eonira. 

Mb.  JusncfB  Clifvobd  ddivered  the  opinion  of  the  court. 
Statutory  authority  was  given  to  the  Eastern  Kentucky  Ra&- 
way  Company  to  purchase,  acquire,  and  hold  any  line  of  railway* 
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finished  or  unfinished,  lying  on  or  near  their  line  or  eroesing 
the  same  or  between  the  termini  of  their  railway,  and  to  make 
payment  for  such  purchase  or  acquisition  on  such  terms  aa 
should  be  agreed  between  the  parties.  Purtoant  to  that  au- 
thority, it  purchased  all  the  property  of  the  Kentucky  Improve- 
ment  C!ompany»  real,  personal,  and  mixed,  including  their 
franchise,  subject,  howerer,  to  the  mortgage  previously  made 
by  the  grantors  of  their  lands  and  improvements  to  secure  a 
certain  issue  of  bonds,  amounting  to. 9500,000,  as  therein  more 
fully  set  forth.  Due  conveyance  of  the  same  was  made  to  it  by 
deed  dated  Feb.  28,  IJBTO,  as  appears  by  the  agreed  statement 

of  &Ct8. 

Coupons  were  attached  to  the  bonds,  and  it  appears  that  an 
internal-revenue  tax  of  two  and  a  half  per  cent  was  ssscssed 
thereon  by  the  official  assessor.  Payment  of  the  tax,  after  aa 
unsuccessful  appeal  to  the  Commissioner,  was  made  by  the  rail 
way  company.  The  present  suit  was  instituted  to  recover  badk 
the  amount  paid,  with  interc^  as  having  been  illegally  exacted. 
Service  was  made ;  and  the  parties  appeared,  and,  having  con-^ 
sented  to  the  agreed  statement  of  facts  exhibited  in  the  record, 
submitted  the  cause  to  the  court  without  a  jury.  Hearing  was 
had ;  i^nd  the  court  rendered  judgment  in  favor  of  the  defend^ 
ant,  and  the  plaintiff  removed  the  cause  into  this  court 

Two  errors  are  assigned:  1.  That  the  court  erred  in  finding 
that  the  grantors  of  the  plaintiffs  were  a  railroad  company,  and 
liable  to  the  tax  iMessed  upon  the  coupons  attached  to 
bonds.  2.  That  the  court  erred  in  finding  that  the 
were  liable  for  the  tax  assessed. ; 

Railroad  companies  were  by  law  made  subject  to  an  internal- 
revenue  tax  for  the  yeai^  1871  of  two  and  a  half  per  cmt  on  the 
amount  of  aU  interest  or  coupons  paid  on  bonds  or  other  evi- 
dences of  debt  issued  and  payable  in  one  or  more  years  after 
date.    16  Stat  260. 

Such  taxes  for  the  year  specified  in  the  act  <nted  were  ssoessed 
against  the  ^aintiffs^  and  the  present  suit  was  instituted  to  r^ 
coyer  back  tibe  amount  paid  with  lawful  interest 

It  appears  by  the  act  of  incorporation  that  the  plaintifb  were 
ereated  a  body  pditio  and  corporate  for  the  purpose  of  con- 
structing a  raflroad  with  a  single  or  double  track,  with  aU  the 
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privikget  and  rigbte  maal  to  such  oorpoiations.  Power  to 
make  the  porobase  of  the  line  of  railroad  oonatnioted  bj  the 
Improvement  Company,  as  described  in  the  opinion  just  read, 
is  admitted.  Not  is  it  necessary  to  enter  into  any  explanation 
as  to  the  drcnmstanoes  under  which  the  bonds  of  the  Improve* 
ment  Company  were  issued,  as  it  is  admitted  in  the  agreed 
statement  of  facts  filed  in  this  case  that  those  droumstances 
axe  folly  shown  in  the  agreed  statements  of  facts  filed  in  that 


Viewed  in  the  light  of  these  suggestions,  it  is  quite  clear  that 
any  discussion  of  the  question  presented  in  the  first  assignment 
of  errors  is  unnecessary,  except  to  refer  to  the  dedsion  in 
JBnprMrsmMU  Company  y.  Slack  (iuprot  p.  648),  and  the  reasons 
there  given  for  the  conclusion  that  the  company  in  that  case 
was  a  railroad  company. 

Suppose  that  is  so,  then  it  is  conceded  by  the  plaintiffs  in  this 
case  that  they  cannot  sustain  their  second  assignment  of  errors, . 
which  is  all  tiiat  need  be  said  upon  the  subject 

JudfftneiU  offirtMd* 


Railboad  Company  v.  Blaib.   - 

1.  A  dtstfam  ii  Bol  required  when  the  appeal  !■  taken  and  perfeeted  in  open 
oovri daring  the  tenn  at  wlilcli  the  decree  complained,  of  la  entered;  Mtt^ 
wliere,  at  a  suheeqacnt  tenn»  the  appeal  la  aUowed,  although  the  eqUoUon 
of  the  appellee  he  preeent. 

a.  The  appeal  will  not»  ]toweYer,he  dumiieed  In  the  latter  caee^  hot  tenne  wlU  he 
impoeed  npon  the  appellant. 

a.  Da^tm  T.  LoMh  (04  U.  8. 112)  cited  and  approved. 

Motion  to  dismiss  an  appeal  from  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illinois. 
The  facts  are  stated  in  the  opinion  of  the  dourt. 

Mti  W*  CL  Lamed  in  support  of  the  motion. 
Mr*  Lyman  TrumhM^  eonJtra. 

Mb.  Chief  Justice  Waitb  delivered  the  opinion  of  the 
court. 
The  decree  appealed  from  in  this  case  was  rendered  Feb. 
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12»  1879,  during  the  Deoember  Term,  1878,  of  the  Citonit 
CSoart.  The  appeal  was  not  allowed  until  April  14,  1879, 
which  waB  during  the  Maroh  Tenn,  1879.  The  practice  only 
dispenMs  with  a  citation  when  the  appeal  is  taken  and  per- 
fected in  open  coui:t  during  the  term  at  which  the  decree  com 
plained  of  is  actually  entered;  and,  to  be  technically  suflBcient, 
so  as  to  render  a  citation  unnecessary,  the  taking  of  the  appeal 
shouldi  in  some  form  appear  on  the  records  of  the  court  The 
theory  of  the  rule  is,  that  as  a  party  to  a  suit  is  constructively 
present  in  court  during  the  entire  term  at  which  his  cause  is 
for  hearing,  and  as  the  doings  of  the  court  are  matter  of  record 
at  the  time,  he  is  chargeable  with  notice  of  all  that  is  done 
during  the  term  affecting  his  suit;  because,  if  actually  absent 
when  an  order  is  made,  he  can  on  his  return  obtain  full  infor- 
mation by  an  examination  of  the  minutes.  Still,  an  appeal 
otherwise  regular  would  not  probably  be  dismissed  absolutely 
for  want  of  a  citation,  if  it  appeared  by  dear  and  unmistakable 
eyidence,  outside  of  the  record,  that  the  allowance  was  made  in 
open  court  at  the  proper  term,  and  that  the  appellee  had  actual 
notice  of  what  had  been  done. 

The  records  of  the  court  in  this  case  show  an  allowance  of 
the  appeal  in  court  when  the  appellees  were  present  by  their 
solicitors.  It  was,  howeyer,  at  a  term  subsequent  to  the  rendi- 
tion  of  the  decree,  and  under  the  practice  a  citation  was  neces- 
sary to  bring  the  appellees  to  tUs  court  The  case  iras 
docketed  promptly  here  at  the  term  to  which  the  appeal  was 
returnable,  and  as  the  appellants  might  well  have  supposed  that 
a  citation  would  be  waived,  we  will  not  dismiss  the  appeal 
absolutely,  but  apply  the  rule  acted  upon  in  Ik^fUn  t*  Loih 
(94  U.  S.  112),  and  ^  grant  summary  relief  **  **  by  imposing 
such  terms  upon  the  appellants  as  under  the  circumstances  may 
be  legal  and  proper/* 

An  order^  may  be  entered  that  unless  the  appellants  cause  a 

citation,  returnable  on  the  first  Monday  of  February  next,  to 

be  issued  and  served  upon  the  appellees  before  that  date,  the 

appeal  be  dismissed. 

So  ofJUnJL 
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Uhitxd  Statbs  v.  Lmm. 

L  The  limitation  pmcribed  hy  tli»Act  of  ICaidi  Z,  1868  (18  Stat.  766), 

tarf  of  an  act  wtabMthfaig  tlio  Court  of  Glalint,  doot  not  Inr  la  that  ooul 
diloit  ninrad  to  It  for  detenaliiatloo  b/  tbe  hoad-of  an  txoevfiTe  dopai^ 
meatk  proTlded  thcgr  wofo  pnoeiitcd^for  •ettlonMnt  at  tho  ptopor  'Jopartnwl 
wltUB  tlx  joan  af tor  thej  bad  lint  aocmod. 

t.  Ponnaattoordnt^thfoolonclof areglineBtreportod,Jal786^1868^totlieliead- 
foaitmof  adcpartiiiciit,thereto*'awaltfiirthorordera.*  While  awaltlBg 
thorn,  ho  waa  not  f omished  fuel  or  f narten.  HM,  that  ho  If  entitled  to 
roooTor  their  oommuted  raloe. 

Appxal  from  the  CSonrt  of  CUdnis. 

This  waa  a  claim  of  Lippitt  for  $1,742,  to  wbioh  'he  allegisd 
that  he  was  entitled  as  oommatation  for  fael  and  qoarten 
while  he  was  in  the  military  senrioe  of  the  United  States.  It 
was  referred  to  the  court  below  by  the  Department  of  War. 

He  thereupon  filed  his  petition.  •  The  United  States  traTersed 
all  its  averments,  and  also  pleaded  that  the  claim  was  not  filed 
in  or  transmitted  to  the  Court  of  Claims  within  six  years  after 
it  had  aoemed. 

The  court  below  found  the  following  facts :  — 

1.  The  claimant  was  colonel  of  the  Second  California  Y<A^ 
nnteers,  a  regiment  in  the  military  senrice  of  the  United  States, 
from  some  day  preceding  the  2d  of  July,  1868,  to  some  daj 
subsequent  to  the  Ist  of  August,  1864. 

2.  On  the  2d  of  July,  1868,. the  claimant,  then  being  in 
command  of  the  district  of  Humboldt,  California,  where  his 
regiment  was  stationed,  was  ordered  by  the  commanding  gen* 
ei-al  of  the  Department  of  the  Pacific  to  report  in  person  at  the 
headrquarters  of  the  department,  there  to  await  further  orders. 
The  head-quarters  of  t|ie  department  were  at  San  Francisco 
during  the  war.  The  order  referred  to  is  that  annexed  to  and 
forming  part  of  the  petition. 

8.  In  compliance  with  these  orders,  the  claimant  about  the 
25th  of  July,  1868,  left  his  regiment,  and  from  about  that  day 
to  the  1st  of  August,  1864,  was  in  San  Francisco,  absent  from 
his  regiment,  awaiting  orders. 

4.  There  is  no  evidence  that  during  the  said  period,  the  claim* 
ant  received  quarters  and  fuel  in  kind.    There  is  no  evidence 
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tbat  they  oould  have  been  furnished  in  land*  The  reooide 
ol  the  War  Department  show  that  moat  if  not  all  the  oBicen 
stationed  in  San  Frandsoo  received  oommntation  of  qnartors 
and  fneL 

6.  The  eommnted  valne  of  qoarters  and  fuel  in  San  Frsa- 
oisooi  daring  the  said  period,  for  a  colonel  of  infantry,  was 
•1J42. 

6.  On  the  19th  of  July,  1861,  the  foUowing  order  was 
issued,  in  pdrsnance  of  which  the  claimant  retomed  to  his 
regiment :  — > 

^  HXAD-Qir ASTBBS  DxrABTlOBHT  OV  TBB  PACmO^ 

^  Sav  FnAVCisco^  Cax^,  Jaly  19, 1864. 

•'I.  iDolonel  Frsneb  J.  Dppitt,  Second  In&ntry  GUifornia  YoU 
miteeTiy  will  repair  to  Fort  Miller  and  sssome  command  of  his 
r^ment;  head-qnarters  st  Fort  Miller. 

**The  Qaartermastei's  Department  will  fimiish  the  necesssfy 
trsnsportatioQ. 

**By  command  of  Major-Gteneral  McDowell. 

^'RicHABB  C-  Dvirir, 
^  AMiUtani  A^ukmt'  €hmeraL^ 

7.  It  does  not  appear  that  the  claimant  was  ordered  to  or 
performed  any  military  daty  daring  the  time  he  was  awaiting 
orders ;  nor  that  he  reported  himself  at  head-qaarters,  San 
Fratfciaeo,  after  his  first  report  on  his  arrival  there. 

8.  It  does  not  appear  that  claimant  made  any  demand  on 
the  proper  officer  at  San  Francisco  that  qoarters'  and  fuel  be 
famished  him. 

9.  It  does  not  appear  that  claimant  received  any  military 
order  after  being  placed  on  ^^  awaiting  orders,*'  nntil  the  order 
of  Jaly  19, 1864,  to  repair  to  his  regiment 

10.  The  claimant,  in  1865,  presented  his  claim  to  the  proper 
department,*  and  pressed  its  settlement  from  that  day  to  the 
9th  of  Janaary,  1878,  when  it  was  referred  by  the  War  De- 
partment to  this  coart,  by  virtue  of  the  following  order :  — 

«  2b  Ms  MmorabU  tks  Jwig§$  of  the  Oami  of  Oiaims:^ 

^The  ondersigned,  Secretary  for  the  Depsrtment  of  War  of  the 
XTidted  States,  hereby  respectfully  represents  that  a  daim  has  been 
made  sgsinst  eaid  department  by  .Fran<»s  J.  lippitt,  late  colonel 
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Seocmd  Oalifiirab  InAnVryf  brsret  brigadier-general  United  Staftea 

Volnnteeny  for  oommntation  of  fael  and  qnartera  whQe  awaiting 

fbrther  orders  at  San  Fhmdaeo,  in  1868-^ 

''Said  claim  inroMng  oontroverted  qnestiona  of  law,  and  the 

decision  affecting  a  olass  of  cases,  the  undersigned  hereby,  and  in 

accordance  with  the  provisions  of  sect.  1088  Revised  Statutes  of 

the  United  States,  causes  said  clum,  with  all  the  papers  pertaining 

thereto,  to  be  transmitted  to  tb®  Ck>urt  of  Claims  for  trial  and 

adjudication. 

••Gao.  W.  McCbabt, 

^^  S$ereiarif  qf  Wat. 

<<  W^B  DnPiJEMSVT,  Jan.  9^  1878.'* 

Filed  in  the  Court  of  Claims  Jan.  10, 1878. 

The  Court  of  Claims  held  that  the  action  was  not  barred 
by  the  Statute  of  Limitationa,  and  rendered  judgment  on  the 
merita  for  the  claimant. 

The  United  States  then  appealed  to  this  eourb 

!ne  Attamey- General  for  the  United  States. 
Mr:  Jamee  Laumde$j  eofitra. 

Mb.  Justiob  Hablak  delivered  the  opinion  of  the  court. 

The  oorrectness  of  the  judgment  below  depends,  in  part,  upon 
the  construction  of  the  tenth  section  of  the  act  of  March  8, 1868, 
amendatory  of  the  act  of  Feb.  24, 1865,  establishing  the  Court 
of  Claims.  That  section  declares  **  that  eyery  claim  against  the 
United  States,  cognizable  by  the  Court  of  Claims,  shall  be  for 
ever  barred,  unless  the  petition  setting  forth  a  statement  of  the 
claim  be  filed  in  the  court,  or  transmitted  to  it  under  the  pro* 
visions  of  this  [that]  act,  within  six  years  after  the  claim  first 
accrues,"  Ac 

The  claims  against  the  goyernmeut,  of  which  the  Court  of 
Claims  could,  at  that  date,  take  iK)gnizance,  were  those  founded 
upon  some  law  of  Congress,  or  upon  some-  regulation  of  an  ex- 
ecutive department,  or  upon  some  contraot,  express  or  implied^ 
with  the  government  of  the  United  States,  which  might  be 
suggested  to  that  court  by  a  petition  filed  therein ;  and  also,  all 
claims  which  might  be  referred  to  the  court  by  either  House  of 
Congress.  The  limitation  of  six  years  applied,  therefore,  to 
eveiy  demand  asserted  againat  the  government  in  the  Court  of 
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Claimfl,  which,  it  had,  when  the  act  of  1868  was  passed,  jnzia* 
diction  to  hear  and  determine.  Within  the  meaning  of  the  aet 
all  such  claims  were  cognizable  by  that  conrt 

By  a  subsequent  statute,  approved  Jane  25, 1868,  authority 
was  given  to  the  head  of  any  executiTC  department,  whenever 
any  claim  was  made  upon  tiiat  department  involving  disputed 
facts  or  controverted  questions  of  law,  where  the  amount  in 
controversy  exceeded  $3,000,  or  where-  the  decision  would  affect 
a  class  of  cases,  or  furnish  a  precedent  for  the  future  action  of 
any  executive  department  in  the  adjustment  of  a  class  of  cases, 
without  regard  to  the  amount  involved  in  the  particular  case ; 
or  where  any  authority,  right,  privilege,  or  exemption  was 
claimed  or  denied  under  the  CSonstitution  of  the  United  States, 
to  cause  such  claim,  with  all  documents  pertaining  thereto,  to 
be  transmitted  to  the  Court  of  Claims,  to  be  there  proceeded 
in  as  if  originally  commenced  by  the  voluntary  action  of  the 
claimant. 

The  court  was  also  empowered  to  try  and  adjudicate  any  claim 
of  like  character,  amount,  or  class  transmitted  to  it  by  the  Sec* 
retary  of  the  Treasury,  upon  the  certificate  of  an  auditor  or 
comptroller  of  the  treasury. 

But  the  act  accompanied  this  enlargement  of  the  jurisdiction 
of  the^  Court  of  Claims  with  the  restriction  that  no  case  should 
be  referred  to  it  by  the  head  of  a  deportment,  unless  it  belonged 
to  one  of  the  several  classes  of  cases  to  which*  by  reason  of  the 
subject-matter  and  character,  the  court  could,  under  the  then 
existing  laws,  take  jurisdiction  on  the  voluntary  action  of  the 
claimant. 

The  claim  of  appellee  first  accrued  in  1864.  It  was  presented 
to  the  War  Department  in  the  year  1865,  and  its  settiement 
pressed  —  so  the  finding  declares  —  until  Jan.  9, 1878.  On  that 
day,  it  was  transmitted  by  the  Secretary  of  War  to  the  Court 
of  Claims  for  its  determination.  It  was  transmitted,  not,  so  far 
as  the  recoid  shows,  at  the  instance  or  with  the  consent  of  the 
appellant,  but  because  it  involved  controverted  questions  of  law, 
the  decision  whereof  would  affect  a  class  of  cases. 

It  is  conceded  by  the  government  that  the  claim  was  pre- 
sented at  the  proper  department,  and,  when  presented,  was  not 
barred  by  the  limitation  of  six  years.    But  the  contention  of 
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the  Attorney-General  is  that  the  Coart  of  Claims  is  prohibited 
by  the  express  words  of  the  statnte  from  giTing  jndgment 
against  the  goremment  npon  any  claim  which  is  not  asserted 
by  petition  filed  therein  within  six  years  after  the  claim  first 
accmed,  or  which  is  not  within  that  period  transmitted  to  the 
ooort  from  one  of  the  Honses  of  Congress  or  by  the  head  of  an 
execatiye  department. 

We  are  unable  to  concur  in  this  construction  of  the  statute  of 
March  8, 1868.  Such  a  construction  would  work  an  injustice 
which  we  caniiot  suppose  Congress  intended  should  be  done  to 
the  citixen  haying  a  demand  against  the  government.  Tho 
claim  in  question,  although  cognizable  in  the  first  instance  by 
the  Court  of  Claims,  was  yet  properly  presented  at  the  depart- 
ment which  had  authority  to  pass  finally  upon  it.  It  should 
haye  been  there  allowed  or  disallowed  long  before  the  expirur 
tion  of  six  years,  from  the  time  it  first  accrued.  The  claimant 
steadily  pressed  ito  settlement  without,  so  far  as  the  finding 
shows,  any  intimatioa  that  it  was  defectively  prepared,  or  that 
it  would  be  ultimately  rejected.  The  department  held  it  undi^ 
posed  of  until  1878,  and  then  sent  the  claimant  to  the  Court  of 
Claims,  where  he  was  met  at  the  very  threshold  of  his  case  by 
a  plea  of  limitotion  npon  the  part  of  the  govemment.  That 
plea,  if  sustained,  would  defeat  the  only  ol^eet  of  the  retereDoe. 
It  would  prevent  the  department  from  obtaining  tcsr  its  future 
guidance  the  judgment  of  the  court  upon  controverted  questiona 
of  law  affecting  a  laige  class  of  cases.  It  should  not  be  sus- 
tained, unless  we  are  required  to  do  so  by  some  absolute,  un- 
bending rule  of  construction. 

When  this  claim  was  presented  at  the  War  Department  for 
settiement,  there  was  no  stetote  allowing  the  heads.of  executive 
departmente  to  refer  claims  to  the  Court  of  Claims  for  adjudi- 
cation. But  when  the  act  of  June  25,  1868,  was  passed,  ite 
provisions  necessarily  applied  to  all  claims  then  before  the 
executive  departmente  which  belonged  to  one  of  the  several 
classes,  of  which,  by  reason  of  their  subject-matter  and  charae- 
ter,  the  Court  of  Claims  could  take  cognizance  upon  the  volun« 
tary  petition  of  the  claimant.  The  claim  of  appellee  certainly 
belouged  to  one  of  those  classes.  It  was.iiot,  as  we  have  seen, 
baned  by  limitetion,  when  that  act  was  passed.   It  oould,  theny 
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in  1868,  have  been  xeferred  by  the  War  Department  to  the 
Coart  of  Claims  for  its  detennination.  But,  instead  of  adopt- 
ing that  course,  at  a  time  when  no  qnestion  of  limitation  could 
be  raised,  its  reference  was  postponed  or  delayed  for  nearly  ten 
years  after  the  passage  of  the  act  of  1868.  We  axe  satisfied 
that  the  delay  was  aceidentaU  certainly  not  with  any  intention 
to  defraud  or  injure  the  claimant.  If  the  plea  had,  upon  ita 
face,  admitted,  or  if  the  fact  was  established  by  competent 
evidence,  that  the  delay  in  deciding,  or  in  referring  the  claim 
to  the  Court  of  Claims,  was  intentional,  or  with  a  purpose  to 
defeat  the  claimant,  by  limitation,  the  court  would  certainly 
not  permit  the  government  to  profit  by  such  a  course.  Why 
should  a  different  condnrion  be  reached  when  the  delay  is 
unerplained,  and  is  inconustent  with  proper  diligence  in  the 
transaction  of  the  public  business  7  It  seems  to  the  court  that, 
looidng  at  the  purpose  which  Congress  had  in  the  establish- 
ment  of  the  Court  of  Claims,  and  in  enlargmg  its  powers,  aa 
indicated  in  the  acts  of  1868  and  1868,  the  just  and  reasonable 
construction  of  the  tenth  section  of  the  first-named  act  requires 
us  to  hold  that  limitation  is  not  pleadable,  in  the  Court  of  Claims^ 
against  a  claim  cognizable  therein,  and  which  has  been  referred 
hj  the  head  of  an  executive  department  for  its  judicial  deter^ 
mination,  provided  such  claim  was  presented  for  settiement  at 
tiie  proper  department  within  six  years  after  it  first  accrued; 
that  is,  within  six  years  after  suit  could  be  commenced  thereon 
against  the  government.  Where  the  claim  is  of  such  a  cbai'ao> 
ter  that  it  may  be  allowed  and  settied  by  an  executive  de- 
partment, or  may,  in  the  discretion  of  the  head  of  such 
department,  be  referred  to  the  Court  of  Claims  for  final  deter* 
mination,  the  filing  of  the  petition  should  relate  back  to  the 
date  when  it  was  first  presented  at  the  department,  for  allow- 
anoe  and  settiement.  In  such  cases,  the  statement  of  the 
facts,  upon  which  the  daim  rests,  in  the  form  of  a  petition,  h 
only  another  mode  of  asserting  the  same  demuid  which*  had 
previously,  and  in  due  time,  been  presented  at  the  proper  depart- 
ment for  settiement.  These  views  find  support  in  the  fact  that 
the  act  of  1868  describes  claims  presented  at  an  executive 
department  for  settiement,  and  which  belong  to  the  dasses 
specified  in  its  seventh  section,  as  easst  which  may  be  traus- 
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mittod  to  the  Court  of  Claims.  **  And  all  the  ^oiet  mentioiied 
in  this  aeetion^  whioh  shall  be  transmitted  by  the  head  of  an  ex* 
ecotiTe  department,  or  upon  the  certificate  of  any  auditor  or 
oomptroUer,  shall  be  proceeded  m  as  other  cases  pending  in  said 
ooort,  and  shall,  in  iJl  respects,  be  subject  to  the  same  rules 
and  regulations,''  with  right  of  appeal  The  cases  thus  ttana- 
mitted  for  judicial  determination  are,  in  the  sense  of  the  aot| 
commenced  against  .the  government  when  the  daim  is  origi* 
nally  presented  at  the  department  for  eocamination  and  settle- 
ment. Upon  their  ^transfer  to  the  Court  of  Claims  they  are 
to  be  ^  proceeded  in  as  other  cases  pending  in  said  court.'* 

Whether  if  a  claim  be  presented  at  the  proper  department 
when  six  years  ha4  elapsed  after  it  first  accrued,  the  govenip 
ment  is  at  liberty,  npon  its  transfer  therefrom  to  the  Court  of 
Claims,  to  {dead  the  limitation  of  six  years,  or  whether  the 
court,  in  such  cases,  must  itself  interpose  the  statute  for  tho 
protection  of  the  gpTemment,  are  questions  not  necessary  to  b» 
decided  in  this  case. 

Touching  the  n^rits  of  the  case,  it^appears  that  the  appellee 
was  reqiiired,  by  competent  military  authority,  to  leare  his  reg- 
iment, then  on  duty  in  the  district  of  Humboldt,  Califomiay 
to  the  command  eC  which  he  had  been  preyiously  assigned,  and 
report  in  person,  at  the  head-quarters  of  the  department  of  the 
Pacific,  in  San  fhranoiMH  ti^re  to  await  fiarther  ordere.  He 
remained  in  that  city,  absent  from  Us  regiment,  from  about 
July  25, 1868,  until  Aug.  1, 1864,  awaiting  orders.  It  is  im- 
material that  he  performed  no  actiTO  duty  while  thus  awaiting 
orders.  He  was  subject  to  assignment  for  such  duty,  while  in 
San  FranciMO,  and,  as  said  by  the  court  below,  the  reqjKmsi- 
bility  for  his  non-employment  rested  with  his  superior  officer. 
What  was  said  in  United  Statee  t.  WUUameon  (28  Wall.  411) 
has  some  application  here.  That  case  arose  under  the  act  of 
March  8,  1868,  relating  to  the  goYemment  of  the  army,  by 
which  it  was  enacted  that  any  officer  absent  from  duty  with 
leave,  except  for  sickness  or  wounds,  shall,  during  his  absence, 
receive  half  the  pay  and  allowances  prescribed  by  law,  and  no 
more.  Williamson  claimed  full  pay  while  absent,  upon  his  own 
request,  from  his  command.  He  was,  however,  required  to 
remain  at  a  particular  place,  and  to  await  orders.     Among 
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other  things  we  (here  said:  ^The  obligationB  of  an  officer 
directed  to  proceed  to  a  place  specified,  there  to  await  orders, 
are  quite  different  It  is  his  daty  to  go  to  that  place,  and  to 
remain  at  that  place.  He  cannot  go  elsewhere;  he  cannot 
retam  until  ordered.  He  is  as  mnch  nnder  orders,  and  can 
no  more  qaestion  the  duty  of  obedience,  than  if  ordered  to  an 
ambnsh  to  lie  in  wait  for  the  enemy,  to  march  to  the  front  by 
a  particular  direction,  or  to  the  rear  by  a  specified  time." 

Nor  is  there  any  thing  in  UnUed  BtaU»  t.  PhuUrtr  (M 
•IT.  S.  219)  in  conflict  with  the  condosion  we  have  reached. 
We  there  held  that  an  army  dBcer  at  his  own  home  awaiting 
orders,  and  having  no  pablio  duty  to  perform,  was  not  entitled 
to  commutation  for  quarters  or  fuel.  No  such  case  is  presented 
by  the  special  finding. 

Some  stress  is  laid  upon  the  fact  that  appellee  has  failed  to 
show  affirmatively  that  he  made  a  demand  on  the  proper  offi- 
cer at  San  Francisco  for  quarters  and  fuel  in  kind.  There  is 
some  force  in  this  suggestion,  but,  under  the  circumstances  of 
this  case,  we  do  not  think  it  should  control  our  judgment. 
There  is  no  evidence  that  quarters  and  fuel  could  have  been 
furnished  in  kind.  On  the  contrary,  the  records  of  the  War 
Department  show  that  most,  if  not  all,  the  officers  stationed  in 
San  Francisco  during  this  period  received  commutation  of 
quarters  and  fuel.  In  the  light  of  all  the  facts  found  by  the 
court  below,  and  since  it  does  not  appear  that  the  claim  was 
objected  to  in  the  War  Department  tapon  any  such  ground, 
during  the  thirteen  years  it  lay  there,  undisposed  of,  despite 
the  fact  that  its  settlement  was  steadily  pressed  by  the  didm- 
ant,  we  are  disinclined  to  reverse  the  judgrment  because  it  does 
not  appear  affirmatively  that  appellee,  upon  his  arrival  in  San 
Francisco,  made  a  foimal  requisition  for  quarters  and  fuel. 

Our  conclusion  is  that,  under  the  law  as  it  stood  when 
appellee^s  claim  accrued,  he  was  entitled  to  the  commuted 
value  of  quarters  and  fuel  while  in  JSan  Frandsco  awaiting 
orders. 
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1.  A.  Md  lettq»p>lwit  for  maUng  •ide<Mddle  treet.  Hm  tvMb  coMpowJ  of 
tUMmn,  cantle  baiiliid,  and  crook  btf on,  li  flnl  iimuIo,  and  Um  teat  oon- 
•Iraetcd  aeparald j  on  a  rim  and  fSastcnod  to  tho  tree  bj  eerewi^  iwting  qa 
tlie  crodky  and  on  rapporti  attadiad  to  the  ilde4iare  in  the  middla  and  al 
the  rear.  This  conetmotlon,  it  was  claimed,  tlmpUllee  and  cheapens  the 
maimfactnrs^  and  leaTcs  a  space  for  ab  vndcr  the  seat.  The  dalm  is  aa 
follows:  "As  a  new  article  of  maniifactare«  a  lide-eaddle  tree^  haTing  tlie 
slde^MiB  and  scat  made  separate  and  then  onlted,  substantially  as  and  lor 
the  purpose  shown  and  spedfled.*  Tlie  sidesaddle  tree  constmcted  aoeord- 
Ing  to  the  letters-patent  snbseqnentlj  granted  to  B.  does  not  have  the  side- 
bars and  scat  made  separate  and  then  united.  Tongh  strips  of  wood,  steamed 
and  bent  to  a  proper  shape,  are  attached  to  the  .tree,  as  a  part  thereof, 
forming  side-rails  for  the  seat;  that  on  the  riglit  or  oif  side  extending  from 
the  cantle  to  ^  crook,  and  that  on  the  left  or  near  side,  from  the  cantle  to 
a  point  on  the  near  sldeter  some  distance  back  of  the  crook.  The  seat  is 
stretched  oyer  theee  strips  or  sido-nriU.-  J7(fiU,  that  the  adrantage  of  separ 
rate  eonstmction  claimed  bj  A.  was  not  attained  1^  B.*§  letters-patent,  and 
that  the  inrcntion  of  the  latter  Is  not  an  infringement  of  A.'s  letters-patent. 

%  Conrts  shonld  not  b/  eonstmction  enlarge  the  daim  whidi  the  Patent  Ofloe 

.  has  admitted,  and  the  patentee  aotnlesced  in,  b^ond  the  fair  interpretation 

ofits 


Appeal  from  the  Cireoit  CioQrt  of  the  United  States  for  tlie 
Eastern  District  of  Missouri. 
The  facts  are  stated  in  the  opinion  of  the  coart. 

Mr.  Samuel  3.  B&jfd  for  the  appeUants. 
Ko  oonnsel  appeared  for  the  appelli 


Mr.  JusTicrB  Bbadlvt  delivered  the  opinion  of  the  ooort 
The  only  question  in  this  case  is,  whether  the  defendants 
infringe  certain  letters-patent  (No.  97,286)  granted  28d  of 
NoTcmber,  1869,  to  John  J.  Grimsley  and  John  Shelly,  for 
an  improved  side-saddle  tree  alleged  to.  have  been  invented  by 
Shelly ;  which  letters  Ivere  afterwards  assigned  to  the  oomr 
plainants. 

The  infringement  aUeged  consists  in  making  and  nsing  side- 
saddle trees  acoordbg  to  a  plan  described  in  another  patent 
granted  to  Orlando  V.  Flora,  on  the  9th  of  May,  1876,  nam- 
bered  177,288.  According  to  the  complainants*  patent,  this 
tree,  eomposed  of  side-bars,  cantle  behind,  and  crook  before,  is 
first  made,  and  the  seat  is  constmcted  separately  on  a  pit^^erly 
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thaped  rim,  and  is  then  fastened  to  the  tree  hj  serews,  retting 
on  the  crook  in  front,  and  on  snpporte  attached  to  the  side-ban 
in  the  middle  and  at  the  rear.  This  conatmctian  is  claimed  to 
simplify  and  cheapen  flie  manofactore,  and  leave  a  space  for 
air  under  the  seat    The  claim  of  the  patent  is  as  ftdlows:  — 

**  What  I  daim  as  my  invention,  and  desire  to  seeore  by 
letters-patent  is  — 

^  As  a  new  article  of  mannfactare,  a  side-saddle  tree,  having 
the  side-ban  and  seat  made  separate  and  then  vnited,  sabetaa- 
tiidly  as  and  for  the  purpose  shown  and  spedlled**' 

The  defendants'  side  saddle  tree,  constructed  acoorffing  to 
flora's  patent,  which  is  alleged  to  be  an  infringement^  does  not 
have  **  tiie  side-ban  and  seat  made  separate  and  then  united.** 
On  flie  contrary,  tough  stripe  of  wood,  steamed  and  bent  to  a 
[^foper  shape,  are  attached.to  the  tree,  as  a  part  thereof,  form- 
ing side-rails  for  the  seat;  that  on  the  right  or  off  side  ertend- 
ing  from  the  cantle  to  the  crocdc,  and  that  on  the  left  or  near 
bide  extending  from  the  cantle  to  a  point  on  the  near  side-bat 
some  distance  back  of  the  crook.  The  seat  is  stretched  ovei 
these  strips  or  side-rails.  It  is  obvious  that  the  seat,  in  this 
case,  cannot  possibly  be  constructed  separately  from  the  side- 
tMun.  They  must  be  united  in  one  construction,  forming  a 
complete  tree.  The  advantage  of  separate  construction  which 
the  plaintiffs  claim  for  their  patented  tree  is  not  attoined  by 
that  of  Elora.  It  is  true  that  room  is  left  for  the  admission  of 
air  under  the  seat;  but  that  by  itself  is  not  claimed  as  the 
invention  of  Shelly. 

It  SB  well  known  that  the  terms  of  the  claim  in  letters-patent 
are  carefully  scrutinised  in  the  Patent  Office.  Over  this  part 
of  the  specification  the  chief  contest  generally  arises.  It 
defines  what  the  office,  after  a  full  examination  of  previous 
mventions  and  the  stete  of  the  art,  determines  the  applicant  is 
entitled  to.  The  courts,  therefore,  should  be  careful  not  to 
enlarge,  by  constmction,  tiie  daim  which  the  Patent  Office 
has  admitted,  and  which  the  patentee  has  acquieeoed  in,  beyond 
the  fair  interpretation  of  ito  terms. 

We  ihink  there  was  no  infringement 
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BsAvoH  V.  Ukitbd  Stjosb. 

Tht  proetedi  of  ecrtaln  ootton  idied  vnder  the  OonfiiwiHon  Act  ai  Um  yivfjfmif 
ol  A.  were^ln  JvHj,  ISdS^b/  onkr  of  tin  propel  District  Courts  tamed  orer  lo 
III  cterk,  who  tbercvpon  deposited  tbem  to  his  credit  as  soeh  in  a  natloiial 
baak  which  had  beca  da]/  dfrfgnatad  as  a  depoeitafy  of  p«hlio  mon^.  TIm 
bank  failed,  and  JodgiMit  in  tlie  copHsrathm  pioceedfaifi  haTing  becD  iib> 
dered  in  faror  of  A.,  he  hrpnght  salt  against  tiie  United  States  to  reooTor  said 
proeeeds.  HM,  L  That  the  deposit  b/  the  deik  was  not  a  pajment  into  the 
tnasuy  el  the  United  States,  t.  That  said  proceeds  bekmfed  for  the  time 
befaig  to  tlie  oonrt^  and  wen^  pendinf  tlie  ptoceedinfH  Ifesld  aa  a  trast  fvad. 
t.  That  A*  wasnot  entitled  to  foeover* 


AtpbaIi  from  the  Court  of 

The  bcU  are  stated  in  the  opinion  of  the  eonrt. 

Mr.  Th$odore  Si  N.  MePherMn  for  the  appeDaati. 

Mb.  Cmxr  Swnxm  Waitb  delivered  the  opinion  of  toe 

oonrt. 
This  case  presents  the  following  state  of  facts :  -» 
In  Jane,  1866,  the  marshal  of  the  United  States  for  tiie 
laiddle  district  of  Alabama  seised  certain  cotton  belonging  to 
the  appellants,  by  order  of  the  District  Conrt  of  that  district, 
upon  the  information  of  the  dirtrict  attorney,  nnder  the  Con* 
fiscataon  Act  Pnrsnant  to^an  order  of  the  court  made  in  the 
progress  of  the  suit  for  condemnation,  the  property  was  sold^ 
and  the  proceeds  paid  over,  under  the  direction  of  the  court, 
to  the  clerk.  The  clerk,  having  been  notified  by  the  Interior 
Department  that  the  First  National  Bank  of  Selma,  Alabama, 
had  been  designated  by  the  Secretary  of  the  Treasury  as  a 
depositary  of  public  money,  deposited  in  July,  1866,  to  his 
own  credit  as  derk  in  that  bank  the  money  received  by  him 
from  the  marshal.  This  deposit  was  made  pending  the  con- 
demnatita  suit  and  to  await  the  further  orders  of  the  court. 
In  January,  1871^  the  suit  was  disnussed  and  judgment  entered 
in  tKTOT  of  the  defendants  for  costs.  In  the  mean  time  the 
Bank  of  Selma  had  baled,  and  in  the  proceedings  for  winding 
up  its  affairs  under  the  National  Banking  Act  a  dividend 
amounting  to  1641.82  upon  this  deposit  was  paid  to  the  courti 
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and  then  by  oxder  of  the  coort  paid  orer  to  the  claimants,  h 
a  small  amount  allowed  by  the  judge  to  an  auditor  appointed 
by  him  to  ascertain  the  fiM^ts.  This  suit  was  brought  against 
the  United  States  to  recover  the  balance  of  the  original  deposit, 
upon  the  ground  that,  as  the  bank  was  at  the  time  when  the 
deposit  was  made  a  designated  depositary  of  public  money,  it 
was  part  of  the  treasury  of  the  United  States,  and  that  conse- 
quently the  deposit  made  by  the  derk  was  equivalent  to  a 
payment  of  the  money  into  the  treasuvy,  binding  the  United 
States  to  the  claimants  for  its  return  in  case  the  court  should 
determine,  in  the  condemnation  suit,  that  the  cotton  when 
seized  was  not  liable  to  confiscation. 

The  position  assumed  by  the  appellants  is  to  our  mii^ds 
wholly  untenable.  The  designated  depositaries  are  intended 
as  places  for.  the  deporit  of  the  public  moneys  of  the  United 
States;  that  is  to  say,  moneys  belonging  to  the  United  States. 
No  officer  of  the  United  States  can  charge  the  government  with 
liability  for  moneys  in  his  hands  not  public  moneys  by  deposit- 
ing them  to  his  own  credit  in  a  bank  designated  as  a  depositary. 
In  this  case,  the  money  deposited  belonged  for  the  time  being 
to  the  court,  and  was  held  as  a  trust  fund  pending  the  litiga- 
tion^ The  United  States  claimed  it,  but  their  claim  was  con- 
tested. So  long  as  this  contest  remained  undecided,  the  officers 
of  the  treasury  could  not  control  the  fund.  Although  deposited 
with  a  bank  that  was  a  designated  depositary,  it  was  not  paid 
into  the  treasury.  No  one  could  withdraw  it  except  the  court 
or  the  clerk,  and  it  was  held  for  the  benefit  of  whomsoever  in 
the  end  it  should  be  found  to  belong. 

The  whole  suBject  is  elaborately  considered  in .  the  opinion 
of  the  Court  of  Claims,  and  we  deem  it  unnedessarv  to  attempt 
to  add  to  what  has  there  i^en  said. 

Judgment  affirmed. 
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Naglb  v.  Rutlidob. 

This  oonrt  hat  no  Jvriadktion  to  zevkw  iStm  Judgmtnl  of  tho  Supremo  Cowl  of 
the  Territory  of  WyomSog;  imleM  the  record  ihowe  that  the  matter  ectoallj 
hi  dispute  exceeds  91,000. 

Motion  to  dismias  a  writ  of  error  to  the  Supreme  Court  of 
the  Territory  of  Wyoming. 

The  foots  are  stated  in  the  opinion  of  the  oonrt 

Mr.  Edward  P.  Johmon  for  the  defendant  in  error,  in  sup- 
port of  the  motion. 

Mr.  W.  R.  Steele^  eontra. 


Mr.  Chief  Jttbtiob  Waitb  delivered  the  opinion  of  the 
cotirt. 

• 

To  give  ns  jurisdiction  in  oases  coming  fixmi  the  Supreme 
Court  of  the  Territory  of  Wyoming,  the  yalne  of  the  matter 
in  dispute  must  exceed  f  1,000.  This  writ  of  error  was  sued 
out  by  the  defendant  below  on  a  judgment  against  him  for 
only  $969.68.  It  is  claimed  we  have  jurisdiction,  however, 
because  the  defendant  in  his  answer  set  up  a  counter  claim 
for  81,840.  The  only  question  presented  here  on  that  branch 
of  the  case  is  whether  the  plaintiff  below  was  liable  for  in- 
terest on  a  note  of  f210,  at  the  rate  of  three  per  cent  a  month 
from  the  twenty-fourth  day  of  June,  1872,  until  the  date  of 
the  judgment,  July  26, 1876,  or  for  some  shorter  period. '  In 
no  event  could  the  amount  thus  put  in  controversy  reach 
$1,000;  and  since  if  error  should  be  found  in  the  charge  of 
the  court  on  this  claim,  it  would  only  result  in  a  reduction  of 
the  judgment  as  it  now  stands,  and  not  in  an  actual  money 
recovery  in  favor  of  the  defendant  below,  it  follows  that  our 
jurisdiction  is  not  shown  by  the  record,  and  that  the  snit  must 

be  dismissed. 

So  ordered. 
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Maohinb  Oompaht  i^.  Oagb. 

The  Supreme  Oourt  of  TeimeeMe  decided  Aattiie  law  of  fSkti  State  impoeinf  a& 
aoniuU  tax  upon  "  all  pedlen  of  tewinfmacUDca  aod  eelHng  hy  eample,'*  levfae 
each  *  tax  apon  all  pedlen  of  eewiDgmacblnee,  wlthool  regard  to  the  plaee  of 
growth  or  produce  of  material  or  of  Baanafactare.'*  HM,  tiiat  the  law^  eo 
OQoetmedy  it  nol  in  Tidatloii  of  Iha  Oonatitiitioii  of  the  Unlled  Statae. 

Ebboh  to  the  Supreme  Coart  of  the  State  of  Tennessee. 
The  facts  are  stated  in  the  opinion  of  the  oooit.    . 

Mr.  H*  MePhaU  Smith  for  the  plaintiiS  in  error. 
No  counsel  appeared  for  the  defendant  in  error. 

Mb.  Justiob  S  waynb  deliyered  the  opinion  of  the  court. 

The  Howe  Machine  Company  is  a  corporation  of  the  State 
of  Connecticut.  It  manufactured  sewing-machines  at  Bridge- 
port,  in  that  State,  and  had  an  agency  at  Nashville,  in  the 
State  of  Tennessee.  From  the  latter  place,  an  agent  was  sent 
into  Sumner  County  to  sell  machines  there.  A  tax  was  de- 
manded from  him  for  a  pedler*s  license  to  make  such  sales. 
He  denied  the  validity  of  the  law  under  which  the  tax  was 
claimed,  but,  according  to  a  law  of  the  State,  paid  the  amount 
demanded  by  the  defendant,  as  clerk  of  the  county  court. 
The  company,  who  brought  this  suit  to  recover  it  back,  was 
defeated  in  tlie  lower  court,  and  the  judgment  was  affirmed  by 
the  Supreme  Court  of  the  State. 

The  Constitution  of  Tennessee  (art.  11,  sect.  80)  declares 
that  ^^no  article  manufactured  of  the  produce  of  this  State 
shall  be  taxed  otherwise  than  to  pay  inspection  fees.** 

*^  Sales  by  pedlers  of  articles  manufactured  or  made  up  in 
this  State,  and  scientific  or  religious  books,  are  exempt  from 
taxation."    Code  of  Tennessee,  sect  546.. 

*^  All  articles  manufactured  of  the  produce  of  the  State" 
are  exempt  from  assessment  or  taxation.  Acts  of  187S»  c 
98,  sect.  10. 

^*A11  pedlers  of  sewing-machines  and  selling  by  sample** 
shall  pay  a  tax  of  ten  dollars.    Code,  sect.  658  s,  subaect  48. 

By  a  subsequent  act  of  the  legislature,  this  tax  was  increased 
to  fifteen  dollars. 
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The  aewiag-maohines  here  in  question  were  made  in  Con- 
neeticat.  The  Sapreme  Coatt  of  the  State  held,  in  this  case, 
**  that  the  kw  taxing  the  pedlen  of  snch  machinesi  levied  the 
tax  apon  all  pedlen  of  aewing-macbines,  without  legard  to  the 
place  pf  growth  or  produce  of  material  or  of  mannfaotare/* 

We  are  bonnd  to  regard  ,tihis  conatmction  as  correct,  and  to 
give  it  the  same  effect  as  if  it  were  a  part  of  the  statate. 
LtffngwM  Y.  Warren,  2  Black,  699. 

The  qaestion  presented  for  oar  consideration  is  not  diAcnlt 
of  solution.  A  brief  reference,  however,  to  some  of  the  adjudi^ 
cations  of  this  court,  bearing  with  more  or  less  directness  upon 
the  subject,  may  not  be  without  intersst. 

A  State  cannot  require  a  license  to  be  taken  out  to  sell  for- 
eign goods  while  remaining  in  the  packages  in  which  they  were 
imported.  Such  a  law  is  contrary  to  the  provision  of  the  Con- 
stitution  of  the  United  States  touching  the  laying  of  imposts 
by  a  State,  and  to  the  commerce,  dause  of  tiiat  instrument. 
Braum  Y.  Tk$  StaU  iff  Mar^M^  12  Wh9^ 

A  State  cannot  give  to  tiie  master  and  wardens  of  a  port,  m 
addition  to  other  fees,  the  sum  of  five  dollars,  whether  they  are 
called  on  to  perform  any  service  or  not,  for  every  vessel  arriv- 
ing in  the  port  This  would  be  a  regulation  of  commerce  and 
a  tonnage  duty,  both  invol^g  the  exercise  of  a  power  which 
is  withheld  from  the  States.  SUam$kip  Oamptmjf  v.  lh$  Pwt- 
tfordsfii^  6  Wall  81. 

A  purchaser  of  goods  coming  from  abroad,  tiie  goods  to  be  al 
his  risk  until' delivered  to  himi  is  not  an.  importer,  and  the 
goods  may  be  taxed  while  in  the  original  packages.  Woring 
V.  Th$  Majfi^r^  8  i^.  110. 

The  provision  in  the  Constitution  of  the  United  States  that 
**  no  State  shall  levy  imposts  or  duties  on  imports  or  exports,^ 
does  not  refer  to  articles  brought  from  one  State  into  another, 
but  exclurively  to  articles  imported  from  foreign  countries. 
Hence,  a  tax  imposed  by  a  State  upon  aU  auction  sales, 
whether  by  citizens  of  such  State  or  of  another  State,  and 
whether  the  artidss  are  the  products  of  such  State  or  of 
another  State,  without  any  discrimination,  is  valid.  Woadryiff 
V.  Parham,  id.  128. 

Where  a  State  imposes  the  same  rate  of  taxation  npdtt  like 
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artioles,  wlieiher  brought  from  another  State  or  the  prodncta 
of  the  State  impoeing  the  tax,  the  tax  may  be  enforcecL  JSRii- 
$on  y.  Lott^  id.  148. 

A  State  cannot  impoae  a  higher  tax  upon  pedlers  from  an- 
other State  than  is  imposed  upon  her  own  dtisens  nnder  like 
oircumstances.  Any  diacrimination  in  &Yor  of  the  latter  is  fatal 
to  the  statute*     Ward  ▼.  StaU  of  Maryland^  12  id.  168,  418. 

A  State  cannot  impose  a  tonnage  tax  upon  vessels  belonging 
to  her  own  citizens,  and  engaged  exdusively  in  commerce  be- 
tween places  within  her  own  limits.    Id.  204. 

A  State  law  imposing  a  tax  upon  freight  brought  into,  takey 
from,  or  carried  through  the  State  is  a  regulation  of  commerce, 
and  contrary  to  the  provision  of  the  Constitution  which  declares 
that  ^  Congress  shall  have  power  to  regulate  commerce  with  foip- 
eign  nations,  between  the  seyeral  States,  and  with  the  Indian 
tribes."     Ca%e  of  th$  State  Freiffht  Tax,  16  id.  282. 

A  State  cannot  impose  a  tonnage  tax  upon  yessels  owned  iu 
foreign  ports,  to  defray  the  expenses  of  administering  her  quar- 
antine regulations.    PeeU  ▼.  Morgan^  19  id.  681. 

A  tax  for  a  license  to  sell  goods  is  in  effect  a  tax  on  the 
goods  authorized  to  be  sold. 

A  law  which  requires  a  license  to  be  taken  out  by  pedlers 
who  sell  articles  not  produced  in  the  State,  and  requires  no 
such  license  with  respect  to  those  who  sell  in  the  same  way 
articles  which  are  produced  in  the  State,  is  in  conflict  with  the 
power  of  Congress  to  r^^late  commerce  with  foreign  nations 
and  among  the  several  States.  This  power  applies  to  articles 
taken  from  one  State  into  another,  until  they  become  mingled 
with  and  a  part  of  the  property  of  the  latter,,  and  thereafter 
protects  such  articles  from  any  burden  imposed  by  reason  of 
their  foreign  origin. 

The  non-exennse  by  Congress  of  the  power  to  regulate  inter- 
state commerce  is  equivalent  to  a  declaration  that  it  shall  be 
free  from  any  restrictions.  Weltan  v.  State  of  MUiouri,  91 
U.  S.  276. 

A  State  may  demand  from  a  vessel  a  list  of  passengers,  with 
their  ages,  places  of  birth,  occupations,  last  pla6e  of  legid  set* 
tlement,  &c.  Such  a  requirement  is  a  police  regulation,  dtjf 
iff  New  Tork  v.  IKIih  U  Pet.  102. 
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Bat  it  cannot  require  a  earn  to  be  paid  for  each  passenger 
landed.    Poiienger  Coiei^  7  How.  288. 

A  statute  which  imposes  a  heavily  burdensome  condition 
upon  a  shipmaster  as  a  prerequisite  to  landing  his  passengersi 
and  allows  him  the  altemative  of  paying  a  small  sum  for  each 
one  landed,  is  a  regulation  of  commerce,  and  therefore  void. 

What  may  be  done  by  a  State  to  |notect  itself  from  the  in- 
flux of  paupers  and  convicted  criminals,  in  the  absence  of 
legislation  on  the  subject  by  Congress,  is  left  undecided. 
Smderion  y.  The  Mayor  of  New  York  et  al.,  92  U.  S.  260. 

A  tax  by  a  State  on  the  amount  of  goods  sold  at  auction  is 
a  tax  upon  the  goods  so  sold.  A  law  which  requires  every 
auctioneer  to  pay  into  the  State  treasury  a  tax  on  his  sales 
is,  when  applied  to  goods  imported  and  sold  in  the  original 
packages,  in  conflict  with  sects.  8  and  10,  art.  1,  of  the  Consti- 
tution of  the  United  States,  and  therefore  invalid.  Cook  v. 
PenfutflvaniOi  97  id.  566. 

A  State  cannot  by  law  authorize  a  municipal  corporation  to 
exact  such  wharfage  as  it  may  deem  reasonable  from  vessels 
using  certain  designated  wharves,  and  laden  with  articles  not 
the  products  of  the  State,  while  vessels  laden  with  such  prod- 
ucts of  the  State  are  exempted  from  any  charge  whatever. 
Such  a  statute,  and  an  ordinance  enacted  by  the  corporation 
to  carry  it  oat,  are  void.  They  are  a  regulation  of  commerce. 
OMy  V.  Baltimore^  siipra,  p.  484. 

In  all  cases  of  this  class  to  which  the  one  before  ns  belongs, 
it  is  a  test  question  whether  there  is  any  discrimination  in 
fovor  of  the  State  or  of  the  citizens  of  the  State  which  enacted 
the  law.  Wherever  there  is,  such  discrimination  is  fataL 
Other  considerations  may  lead  to  the  same  result. 

In  the  case  before  us,  the  statute  in  question,  as  construed 
by  the  Supreme  Court  of  the  State,  makes  no  such  discrimina- 
tion. It  applies  alike  to  sewing-machines  manufactured  in  the 
State  and  out  of  it.  The  exaction  is  not  an  unusual  or  unrea- 
sonable one.  The  State,  putting  all  such  machines  upon  the 
same  footing  with  respect  to  the  tax  complained  of,  had  an 
unquestionable  right  to  impose  the  burden.  Woodruff^  v.  Par^ 
ham^  Simon  v.  LoU^  Ward  v.  State  of  Maryland^  WeUon  v. 
State  of  Mtuouri^  eupra. 
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EkBBT  v.  UkITKD  8TATB8. 

April  Ml  1807,  fhe  FtatUtnt  da] j  oonmiiMloDed  A.  m  deputy  pottmatter  at 
KAsbTllle,  Tfim.,  for  the  term  of  four  jean,  ^soliject  to  the  conditloiit  pr^ 
icrfbcd  hj  Uw,''  and  ICaj  6^  1800,  under  the  act  of  April  6, 1880  (10  Stat  0), 
aigned  an  order  cotpendfaig  him  from  ofllce  nntll  the  end  of  the  next  eesaioo 
«f  the  Senate,  and  deaignatlng  B.  to  perform  the  dntlea  of  that  oAee.  A 
dellTered  the  oiBoe  to  B.  May  97,  1800.  The  nomination  of  B.  was  lenLto 
the  Senate  at  its  next  teMlon,  whkh  terminated  Jnlj  16,  1870,  and  on  that 
date  it  waa  rejected.  Ponuant  to  initmctiont  from  the  Poet-oflloe  Depart 
ment^  A.  took  poeeernkm  of  iaid  oiBoe  Jaly  9S,  1870l  B.,  when  h<rfdlng  the 
ofllce,  receired  the  talaiy.  A.  hroaght  salt  therafor  agalnat  the  United  Statea. 
Bdd,  that  he  waa  not  entitled  to  reoorer. 

Appeal  from  the  Court  of  Claims. 

This  was  a  suit  in  the  court  below  by  Bowling  Embryto 
recover  94,644.76  as  the  amount  of  salary  claimed  to  be  due 
him  as  deputy  postmaster  at  Nashyille,  Tenn.,  from  May  27« 
1869,  to  July  25, 1870. 

The  court  found  the  following  facts :  — 

1.  On  the  20th  of  April,  1867,  the  claimant  was  appointed 
by  the  President  of  the  United  States,  by  and  with  the  adyice 
and  consent  of  the  Senate,  deputy  postmaster  at  Nashyille,  in  the 
State  of  Tennessee,  for  the  term  of  four  years  from  that  day,  and 
the  commission  issued  to  him  was  in  tlie  following  words :  — 

^  Ahdbxw  Johvsok,  President  of  the  United  States  of  America 
to  all  who  shall  see  these  presents,  greeting : 

^'Enow  ye,  that,  reposing  special  trust  and  confidence  in  the 
integrity,  ability,  and  punctuality  of  Bowling  Embry,  I  have 
nominated,  and,  by  and  with  the  advice  and  consent  of  the  Senate, 
do  appoint  him  deputy  postmaster  at  Nashville,  in  the  State  of 
Tennessee,  and  do  authorise  and  empower  him  to  execute  and  fulfil 
the  duties  of  that  ofiSoe  according  to  law ;  and  to  have  and  to  hold 
the  said  ofiSce,  with  all  the  powers,  privileges,  and  emoluments  to  the 
same  of  light  appertaining,  unto  him,  the  said  Bowling  Embry,  for 
the  term  of  four  years  firom  the  day  of  the  date  hereof  subject  to 
the  conditions  prescribed  by  law. 

**  In  testimony  whereof  I  have  caused  these  letters  to  be  made 
patent  and  the  seal  of  the  United  States  to  be  hereunto  affixed. 

^  Given  under  my  hand,  at  the  city  of  Washington,  the  twentieth 
day  of  April,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
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and  nzty-€eyeD,  and  of  the  iDdependenoe  of  the  United  States  of 
America  tbo  ninety-fiiat 

[Li  a.]  **  AxDMKw  Jomraov. 

^'By  the  President: 

^  WnxiAU  H.  SxwABD,  SeereUuy  of  State.* 

2.  Under  this  appointment  the  claimant  entered  npon  the 
discharge  of  the  dnties  of  said  office,  and  continued  therein 
nntit  the  27th  of  May,  1869,  when,  in  consequence  of  an  order 
made  by  the  President  of  the  United  States,  under  the  act  of 
April  6,  1869,  suspending  him  from  said  office,  he  delivered 
over  said  office  to  one  Enos  Hopkins,  who  had  been  designated 
by  the  President  to  perform  the  duties  of  deputy  postmaster  at 
Nashville,  and  the  commission  authorizing  him  to  perform 
said  duties  was  in  the  following  words ;  — 

**  ULTSSxa  S.  Grakt,  President  of  the  United  States  of  America, 
to  all  who  shall  see  these  presents,  greeting : 

'*  Enow  ye,  that  by  virtue  of  the  authority  conferred  upon  the 
President  by  the  second  section  of  the  act  of  Congress,  approved 
April  5, 1867,  entitled  *  An  Act  to  amend  an  act  regulating  Uie  ten- 
ure of  certain  civil  offices,'  I  do  hereby  suspend  Bowling  BmlHry 
from  the  office  of  deputy  postmaster  at  Nashville,  in  the  State  of 
Tenneasee,  until  the  end  of  the  next  session  of  the  Senate ;  and  I 
hereby  designate  Bnos  Hopkins  to  perform  the  duties  of  such  sua* 
pended  officer  in  the  mean  time,  he  being  a  suitable  person  therefor, 
subject  to  all  provisions  of  law  applicable  thereto. 

''In  testimony  whereof,  I  have  caused  these  letters  to  be  made 
patent,  and  the  seal  of  the  United  States  to  be  hereunto  affixed. 

^  Given  under  my  hand,  at  the  city  of  Washington,  the  fifth 
day  of  May,  in  the  year  of  oar  Lord  one  thousand  eight  hundred 
and  sixty-pine,  and  of  the  independence  of  the  United  States  of 
America  the  ninety-third. 

[L.S.]  «U.  S.OBAVT. 

"^By  the  President; 

«  Haioltov  Fish,  Becrekury  ^  StaU!^ 

8.  On  the  Qth  of  December,  186Q,  the  President  nominated  the 
said  Hopkins  to  the  Senate  for  appointment  as  deputy  postmaster 
at  Nashville,  and  on  the  16th  of  July,  1870,  the  Senate  resolved 
that  it  did  not  advise  and  consent  to  that  appointment. 

4.  On  the  2l8t  of  July,  1870,  the  following  communication 
was  addressed  and  sent  by  the  First  Assistant  Postmaster- 
General  to  the  claimant:  — 
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^P08T-OVFIOB  DbPABTMBVT,  APFaHfTUBHT  OrwuMi 

M  WASHuroTOir,  D.  Ci  July  21, 1870. 
'^  Sib, —In  the  case  of  Enoi  Hopkins,  rejected  by  the  Senate  of 
the  XTnited  States,  ander  date  of  Jnly  16,  1876,  he  is,  ander  the 
proviaions  of  the  aot  of  March  2, 1867,  and  April  6, 1869,  regalatiug 
the  tenure  of  certain  civil  offices,  inhibited  from  holding,  exeroiaing^ 
or  discharging  any  of  the  duties  pertaining  to  the  office  of  poatmas* 
ter  at  Nashville,  Tenn.  Yoa  should  take  charge  of  said  office  al 
once  under  your  unexpired  commission,  for  the  time  being  and 
until  the  case  can  be  submitted  to  the  Attomey-CteneraL  Upon 
taking  charge  of  the  office  you  will  receipt  to  Mr.  Hopkins  ^ 
duplicate)  for  all  the  public  property  in  his  poisessionf  and  report 
the  date  of  your  doing  so  to  this  office. 

**  Very  respectfuUy,  Ac, 

«<  J.  W.  Mabsraix, 
<"  JFVrsI  AsiUiani  PoUnuuiet'OtneraL 

*^  BowLDTO  Embbt,  Esq.,  Nashville,  Tenn." 

In  pursuance  of  the  authority  of  said  communication,  die  claim- 
ant again  took  possession  of  said  oiBce  on  the  26ih  of  July,  1870. 

5.  While  the  claimant  was  in  possession  of  said  office,  prior 
and  up  to  the  27ih  of  May,  1869,  he  gave  his  personal  atten* 
tion  to  the  business  thereof  to  the  entire  satisfaction  of  the 
Post-office  Department  and  of  the  people  of  Nashville,  and 
punctually  and  promptly  rendered  to  the  Sixth  Auditor  of  the 
Treasury  his  accounts  of  all  moneys  collected  and  disbursed  by 
him  during  that  period,  and  promptly  paid  over  to  the  United 
States  all  balances  due  from  him  to  them,  and  his  account 
was  satisfactorily  settled  and  adjusted  on  the  books  of  the  said 
auditor's  office. 

6.  During  the  whole  period  from  May  27*  1866,  to  July  25, 
1870,  and  afterward,  the  .salary  of  said  office  was  fixed  by  the 
Postmaster-General  at  the  rate  of  $1,000  per  annum ;  and  the 
same  amounted  for  that  period  to  #4,646.47j  wlkich  was  paid  to 
said  Hopkins,  and  refused  to  the  claimant,  who  applied  to  the 
Postmaster-Greneral  for  payment  of  the  same  to  him. 

Upon  the  foregoing  facts  the  court  found  as  a  ooncluaion  of 
law  that  the  claimant  was  not  entitled  to  recover. 

Judgment  having  been  rendered  for  the  United  States,  Em« 
bry  appealed,  and  here  assigns  the  folio  wing  erroxa :  — 
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The  Court  of  Claims  erred  in  holding  as  matter  of  law  npon 
the  bots  found  that  the  claimant  was  not  entitled  to  the  salary 
of  the  office  during  the  time  he  was  suspended. 

The  court  erred  in  holding  that  the  claimant  was  not  enti- 
tled to  the  said  salary  from  the  end  of  the  next  session  of  the 
Senate,  after  his  suspension,  even  if  not  entitled  to  it  during 
the  time  he  was  suspended, 

Mr,  Matt.  JET.  CarpefnUr  and  Mr.  J.  JET  Emhry  for  the  appel- 
lant. 

1.  An  act  of  Congress  which  provides  that  a  suspended  offi- 
cer shall  not  receiye  the  salary  and  emoluments  of  the  office  is 
unconstitutionaL 

The  appointment  gives  the  officer  a  legal  right  to  the  salary 
by  law  attached  to  the  office,  until  he  is  removed,  resigns^  dies, 
or  his  term  expires.     Matlmry  v.  Ifiuluoii,  1  Cranch,  187. 

The  Constitution  provides  that  the  President  shall  nominate, 
and  by  and  with  the  advice  and  consent  of  the  Senate  appoint, 
all  officers  of  the  United  States.  The  power  of  removal  is  an 
incident  to  the  power  to  appoint,  and  must  be  exercised  by  the 
President  and  Senate  together.  An  act  of  Congreas  cannot 
vest  the  power  of  removal  elsewhere.  From  this  it  follows 
that  the  claimant  never  was  removed  from  the  office,  and,  con- 
sequentiy,  that  he  is  entitied  to  the  salary  for  the  whole  term. 

2.  Conceding  the  act  of  Congress  in  question  to  be  constitu- 
tional, and  that  the  claimant  was  not  entitied  to  the  salary 
during  the  period  of  his  suspension,  still,  that  period  bwig  fixed 
by  the  statute  tp  expire  on  the  termination  of  the  next  session 
of  the  Senate,  it  follows  that  from  that  day  he  was  entitled  to 
the  salary.  The  judgment  of  the  Court  of  Claims  is  erroneous 
to  this  extent,  even  should  the  act  be  held  constitutionaL 

The  Attorney^  0-enerali  centra. 


Mb.  Chleof  Jubtiob  Waitb  delivered  the  opinion  of  the  court. 

By  the  tenure-of-office  act,  passed  March  2, 1867  (14  Stat. 
480),  it  was  enacted  that  every  person  appointed  to  a  civil 
office  by  and  with  the  advice  and  consent  of  the  Senate  should 
hold  his  office  until  his  successor  should  be  in  like  manner 
appointed  and  duly  *  qualified,  except  as  therein  otherwise 
provided;  but  the  President  was  authorized  during  the  recess 
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of  tihe  Senate  to  srupend  en  officer  for  misoondocti  crime,  or 
incapacity.  In  caae  of  Bospenrion,  the  President  coald  desig- 
nate some  suitable  person  to  perform  temporarily  the  daties 
of  the  office  antil  the  matter  should  be  acted  on  by  the  Senate 
when  in  session.  If  the  Senate  concurred  in  the  suspension, 
and  advised  and  consented  to  the  removal,  the  President 
might  remove  and  by  and  with  the  advice  and  consent  of  the 
Senate  appoint  another  person  to  the  office.  If,  howcTer,  the 
Senate  refused  to  concur,  the  officer  suspended  might  resume 
the  functions  of  his  office,  but  his  salary  and  emoluments  duT' 
ing  the  suspension  went  to  the  person  who  performed  his  duties, 
and  not  to  him. 

On  the  20th  of  April,  1867,  while  this  law  vras  in^  force, 
Embry,  the  appellant,  was,  by  and  with  the  advice  and  consent 
of  the  Senate,  appointed  and  commissioned  postmaster  at  Nash* 
ville,  Tenn.,  the  salary  being  at  the  rate  of  $4,000  a  year.  By 
his  commissioahe  was  to  hold  his  office  for  four  years,  ^subject 
to  the  conditions  prescribed  by  law.** 

On  the  6th  of  April,  1869,  the  original  tenure-of-office  act 
was  amended,  so  as  to  authorize  the  President  in  the  recess  of 
the  Senate  to  suspend  an  officer  at  his  discretion  until  the  end 
of  the  then  next  session  of  the  Senate,  and  to  designate  some 
person  to  perform  the  duties  of  the  office  in  the  mean  time,  who 
should  be  entitled  to  the  salary  and  emoluments  while  he 
served,  instead  of  the  officer  suspended.    16  Stat.  6. 

Under  the  authority  of  this  act,  Embry  was  suspended  from 
office  on  the  5th  of  May,  1869,  during  a  recess  of  the  Senate, 
and  Enos  Hopkins  designated  to  perform  his  duties.  Embry, 
however,  remained  in  the  office  until  May  27.  The  Senate  did 
not  advise  or  consent  to  the  appointment  of  any  one  to  fill  the 
place  of  Embry  during  its  next  session,  which  terminated  July 
15, 1870,  and  he  was,  on  the  2l8t  of  July,  notified  to  resume 
the  charge  of  his  office,  which  he  did  on  the  25th  of  that 
month.  The  salary  from  May  27, 1869,  to  July  25, 1870,  was 
paid  to  Hopkins.  This  suit  was  brought  by  Embry  to  recover 
for  the  same  time.  The  Court  of  Claims  decided  against  him, 
and  he  appealed. 

We  have  had  no  difficulty  in  reaching  the  conclusion  that  the 
appellant  is  not  entitled  to  recover.    The  important  constita* 
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tional  question  which  has  at  times  occupied  the  attention  of 
the  political  department  of  the  goTemment  ever  since  its 
oi^anization,  and  which  was  brought  to  our  attention  in  the 
argument,  is  not,  as  we  think,  inyolred.  The  question  here 
presented  is  not  one  of  office,  but  of  salary.  Wherever  the 
power  of  removal  from  offioe  may  rest,  all  agree  that  Ckmgress 
has  full  control  of  salaries,  except  those  of  the  President  and 
the  judges  of  the  courts  of  the  United  States.  The  amount 
fixed  at  any  one  time  may  be  added  to  or  taken  from  at  wilL 
No  officer  except  the  President  or  a  judge  of  a  court  of  the 
United  States  can  claim,  a  contract  right  to  any  particular 
amount  of  unearned  compensation.  If  iem  officer  is  not  satisfied 
with  what  the  law  giyfis  him  for  his  services,  he  may  resign. 

When  Embry  was  appointed,  the  President  had  power  to 
suspend  him  for  cause.  The  law  also  provided  that  if  sus- 
pended he  should  draw  no  salary  so  long  as  another  person 
was  performing  his  duties.  While  he  was  in  office,  further 
power  of  suspension  vras  given  the  President,  with  a  like  pro- 
vision as  to  pay.  He  was  suspended.  '  Hie  Senate  did  not  see 
fit  to  advise  or  consent  to  the  appointment  of  another  person 
in  his  plaee«  and  consequently^  on  the  16tii  of  July,  1870, 
whea  the  next  session  of  tiie  Senate  ended,  he  became  entided 
to  enter  again  on  the  performance  of  the  duties  which  per- 
tained to  his  office.  This  he  did  on  the  27th  of  July,  but  not 
before.  His  present  claim  rests  not  on  any  contract  with  the 
government,  either  express  or  implied,  but  upon  the  acts  of  Con- 
gress  which  provide  for  his  salary.  Wa90  held  in  Unitei  States 
V.  McLean^  95  U.  S.  760.  To  adjudge  in  his  favor  would  be  to 
make  a  new  law,  not  to  enforce  an  old  one.  Although  he 
was  lawfully  ii^ffice,  he  was  not  entitied  to  pay  or  emolument 
while  not  performing  its  duties  because  of  his  suspension. 

It  is  true  his  lawful  suspension  ended  on  the  15th  of  July, 
but  he  did  not  resume  possession  until  ten  days  afterwards. 
In  the  mean  time,  the  person  designated  for  that  purpose  per- 
formed his  duties.  Under  these  circumstances,  the  law  gave 
the  salary  to  the  actual  incumbent  and  not  to  him.  The  delay 
WBs  an  incident  to  the  suspension,  and  does  not  seem  to  have 
been  unreasonable.  No  more  time  elapsed  than  was  necessary 
to  give  tiie  proper  notices  and  transfer  the  possession. 

Judgment  <ffirm4d. 
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Naudkaii  Baxk  i^.  Bubkhabdt. 

1.  Whcs  tiie  priorilj  of  one  legil  right  oror  aaodMr,  depcnAiif  ipon  Uie  orda 
cf  ercnli  pocuring  on  the  tAiiie  dmj,  k  tevolfcd,  th*  nte  tbai  lor 
poipoMf  Uie  law  nfudi  th*  tBtiro  daj  m  tm  MhrWbto  «■!!  !• 


1^  Ob  IhcaftaniooiiofMi.  28^1876^  A.  cateofttd  to  aiuUioiimi  buk  is  (Soda- 
mtti,  OUOf  u  faMtmniait  wbflnbj  be  it^vlftlcd  to  gvanuitM  and  mdca 
food  to  Mid  bulk  mj  nm  or  naM  wUdi  slgbt  thantflii  bo  bdd 
B.  to  an  MBOoiil  DOl  otcefding  fSOyOOO,  and  wairod  aotlea  fhwn  tiao 
9t  tho  aoMnuit  and  cztaaft  of  tocfa  indebtc^icM.  On  Iba  monifaig  of  that 
daj  C  bad  prcarntod  lor  dcpoilt  thctefai  a  diadr  to  bia  order  drawn  on  nid 
baak^B.  Tha  bank,  daiming  thai  aaid  dwck  waa  wUbfai  <ba  tama  of 
fha  goaautyf  brovght  salt  agalnat  A.  to  recoTW  tha  aaMynnt  tbareof .  Tho 
oridenco  of  tha  plaintiff  tending  to  ahow  that  pnrmant  to  a  general  and 
aotoriona  neage  among  tha  banka  In  dndnnad,  by  wUch  chccka  left  In 
tha  morning  by  dapoalton  ware  bald  until  after  baitneae  boon  for  tba 
pwpoaa  of  ^lamfailng  tha  aooomiti  of  the  drawen»  B'a  dback  waa  plaead 
aoida  by  tha  teller  lor  andi  examination^  and  C  Inlonnad  that  it  wonld  not 
be  plaoed  to  Ua  credit  mleee  fonnd  good,  and  that,  on  tha  part  of  the 
def endanty  no  andi  neage  exiatcdy  and  that  G.  had  no  knowledge  or  nnder- 
atandbig  In  regard  to  aaid  check  except  that  It  waa  received  aa  a  depoelt  by 
the  bank  when  left  there  fay  him,— the  court  diarged  the  Juy  that  It  waa 
for  them  to  determfaie  whether  at  the  time  aaid  check  waa  left  at  tha  bank 
fay  0.  it  waa  offered  aa  a  deposit  and  eo  reoelTed.  The  Juy  ao  fonnd 
Hdd,  1.  That  the  charge  waa  not  erroneona.  S.  That  the  Jmy  haTing 
fonnd  that  eaid  check  waa  eo  offered  and  recdred,  it  waa  not  a  dd»t  dna 
by  B.  within  the  meaning  of  A.'e  nndertiktaig.  8.  That  In  tIow  of  waA 
flnding  the  qneetion  of  ^laage  waa  ImmateriaL 

Ebbob  fo  the  Circnit  Cojart  of  the  United  States  for  the 
Southern  District  of  Ohio. 
The  facta  are  stated  in  the  opinion  of  the  court. 

Mr.  Timothy  2>.  Lincoln  for  the  plaintiff  in  error. 
Mr.  Q-earge  A.  8agt  and  Mr.  E.  W.  KUtredge^  contra, 

Mb.  Jxtstiob  Swatme  delivered  the  opinion  of  the  court. 

On  the  28d  of  February,  1876,  Burkhardt,  t^e  defendant  in 
error,  executed,  for  the  benefit  of  John  Cainamon,  an  instru- 
ment to  the  bank  whereby  he  stipulated  **  to  guarantee » and 
make  good  to  said  bank  any  sum  or  sums  which  may  hereafter 
be  held  against  the  said  John  Cinnamon,  to  an  amount  not 
exceeding  $60,000,*'  and  notice  *^from  time  to  time  of  the 
amount  and  extent  of  snch  indebtedness  **  was  waiTcd. 
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Am  originally  drawn,  the  gnaimnty  indnded  Cinnamon's  oziat* 
iag  as  well  as  his  fatore  liabilities.  Barkhardt  refused  to  sign 
it|  unless  what  related  to  the  former  was  stricken  ont. 

This  was  done  by  the  vice-president  of  the  bank,  and  Bark- 
hardt thereupon  signed  and  delivered  the  instrument.  This 
was  in  the  afternoon  of  the  day  above  named. 

The  only  ocntroversy  between  the  partieSi  as  the  case  is 
presented  here,  rebites  to  a  check  for  §10,997,  drawn  by  Cin- 
namon upon  the  bank,  in  fovor  of  Evans,  Lippincott,  ds  Co. 

It  appears  by  the  bill  of  exceptions  that  the  check  was  pre- 
sented  to  the  bank  by  the  payees  on  the  day  of  its  date,  the 
28d  of  February,  1875,  and  that  the  bank  ^gave  evidence 
tending  to  show  that  when  the  check  was  so  handed  in  it  was 
without  the  pass-book,  and  was  placed  aside  by  the  receiving 
teller  for  examination  after  the  dose  of  banking  hours  before 
it  should  be  credited ;  that  the  receiving  teller  had  been  in- 
structed by  the  cashier  not  to  credit  CiuAamon's  account,  with 
diecks  left  until  after  the  dose  of  bank  hours,  when  the  account 
was  examined  and  found  good ;  that  when  the  checks  of  Cin- 
namon were  left  on  that  day,  the  depositors  were  informed  that 
they  would  not  be  passed  to  their  credit  unless  found  good  after 
the  dose  of  bank  hours ;  that  there  was  at  the  time,  and  for  a 
long  time  had  been,  a  notorious  usage  in  Cincinnati  in  receiving 
chedcB  from  depositors  on  them,  and  that  this  usage  peculiariy 
applied  to  laige  banks,  like  the  First  l^ational,  by  which  checks 
left  in  the  bank  in  the  morning  by  depositors  were  held  until 
after  dose  of  the  bank,  subject- to  be  returned  in  the  afternoon 
if  found,  upon  balancing  the  accounts,  not  to  be  good ;  that 
such  had  been  the  usage  in  the  First  Nationd  Bank  since  its 
organization  in  1861,  and  that  it  was  a  bank  of  $1,600,000  cap- 
ital ;  and  that  sudi  usage  was  general  and  notorious  amoQg  the 
customers  of  the  bank.**  And  that  the  ^*  defendant  thereupon 
gave  evidence  tending  to  show  that  no  such  usage  existed,  and 
to  contradict  all  the  evidence  of  plaintiff  in  relation  thereto, 
and  in  reference  to  any  notioe  to  the  depositors  in  regard  to 
Cinnamon's  check  as  testified  to  by  the  plaintiff,  and  tending 
to  show  that  Bvans«  Lippincott,  &  Ca  had  no  knowledge  or 
understanding  in  regard  to  said  check,  except  that  It  was  r^ 
edved  on  depodt  and  as  a  deposit  when  it  was  left  with  the 
bank.** 
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If  fhe  cheek  were  to  be  ocmndeTed  as  reeenred  on  deposit 
when  it  was  left  with  the  teUer,  and  Cinnamon  was  the  debtor 
of  the  bank  and  die  bank  his  creditor  from  that  time^  then  the 
transaction  was  not  within  the  goarantj,  and  Borkhaxdt  was 
not  liable.  If,  on  the  other  hand,  the  bank  had  the  right  to 
hold  the  check  nntil  after  bank  hoars,  and  then  to  make  its 
election,  and  to  credit  the  depositor  and  ^charge  Cinnamon  with 
the  amonnt,  as  was  done,  the  check  was  coyered  by  the  gaar- 
anty,  and  the  bank  was  entitled  to  reooTer. 

These  alternatives  iirere  the  hinges  of  the  controrersj  apon 
the  trial. 

The  qn^tion  presented  was  decisive  of  the  case  Its  solation 
was  for  the  jury  under  instructions  from  the  court.  .  It  is  in- 
sisted by  the  plaintiff  in  error  that  the  court  erred  in  the 
instructions  given. 

The  general  charge  embraced  topics  not  brought  before  aS| 
dopbtless  for  the  reason  that,  with  respect  to  them,  both  parties 
acquiesced  in  the  findings  of  the  jury.  The  chaige  was  full 
and  able.  In  our  judgment,  it  was  correct  in  every  thing  it 
touched  upon,  and  it  covered  the  entire  case. 

Having  g^iven  such  a  charge,  the  court  was  not  bound  to 
give  any  further  instructions,  and  it  would  have  been  as  well  if 
the  judge  had  declined  to  give  those  submitted  by  the  plaintiff 
in  error. 

It  appears  that  they  were  seven  in  number.  Only  the  last 
four  are  in  the  record.  They  affirm  or  deny,  witii  only  a 
change  of  phraseology,  what  had  been  said  in  the  chaige  al- 
ready given. 

The  jury  was  properly  cautioned  not  to  be  misled  or  confused 
by  them.    There  is  danger  of  both  in  such  cases. 

The  first  of  these  special  charges,  as  we  find  them  in  the 
record,  was  given  as  asked  for  without  qualification.  Kotiiing 
need,  therefore,  be  said  in  relation  to  it. 

The  second  one,  .vitb  the  addition  made  to  it  by  the  court, 
is  as  follows :  ^*  That  if  checks  of  John  Cinnamon  on  the  bank 
were  left  at  the  bank  on  the  28d  of  February,  1876,  but  were 
not  passed  upon  by  the  receiving  tciller,  or  received  as  a  de- 
posit, nor  entered  in  any  pass-book  or  other  book  of  the  bank 
to  the  credit  of  the  parties  leaving  them,  but  were  laid  aside 
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for  ezaminaiion  until  after  bank  hours,  irb«n  an  ezamination 
oonld  be  made  to  see  whether  Cinnamon's  account  was  good, 
ihen  they  did  not  become  a  debt  of  Cinnamon  to  the  bank  antil 
they  were  so  passed  upon  and  entered.** 

This  chaige  the  court  gare,  adding,  **  If  it  was  handed  in 
as  a  deposit,  it  became  a  depont  at  the  time  it  was  receiyed. 
Taking  the  surrounding  circumstances  into  consideration,  if  it 
was  received  by  the  teller  as  a  deposit,  it  became  a  deposit. 
That  I  give  you,  for  it  has  these  words  in  it,  *  or  received  as  a 
deposit.' " 

For  most  purposes  the  law  regards  the  entire  day  as  an  indiyis- 
ible  unit.  But  when  the  priority  of  one  legal  right  over  another, 
depending  upon  the  order  of  erents  occurring  on  the  same  day, 
is  iuYolved,  this  rule  is  necessarily  departed  from.  Thus,  where 
a  mortgage  took  effect  from  the  time  it  was  deposited  for  record 
on  a  particular  day,  and  a  judgment  became  a  lien  upon  the 
premiBes  on  the  same  day,  proof  was  received  to  show  that  the 
mortgage  was  deponted  before  the  court  sat,  and  it  was  hdd 
that  the  mortgage  must  be  first  satisfied.  FoBeU  v.  JloS,  16 
Ohio,  111.    A  like  inquiry  is  involved  in  this  case. 

In  Morse's  well-considered  work  on  Banking,  p.  821^  it  is 
said :  **  But  if  at  the  time  the  holder  hands  in  the  check  he 
demands  to  have  it  placed  to  his  credit,  and  is  informed  that  it 
shall  be  done,  or  if  he  holds  any  other  species  of  conversation 
which  practically  amounts  to  demanding  and  receiving  a  prom- 
ise of  a  transfer  of  credit,  as  equivalent  to  an  actual  payment, 
the  effect  will  be  the  same  as  if  he  had  received  his  money  in 
cash,  and  the  bank's  indiebtedness  to  him  for  the  amount  will 
be  equally  fixed  and  irrevocable." 

We  regard  this  as  a  sound  and  accurate  exposition  of  the  law 
upon  the  subject,  and  it  rests  upon  a  solid  basis  of  reason. 
The  authority  referred  to  sustains  the  text. 

When  a  check  on  itself  is  offered  to  a  bank  as  a  deposit,  the 
bank  has  the  option  to  accept  or  reject  it^  or  to  receive  it  upon 
such  conditions  as  may  be  agreed  upon.  If  it  be  rejected, 
there  is  no  room  for  any  doubt  or  question  between  the  parties. 
If,  on  the  other  hand,  the  check  is  offered  as  a  deposit  and 
received  as  a  deposit,  there  being  no  fraud  and  the  check  gen- 
uine, the  parties  are  no  less  bound  and  condoded  than  in  the 
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former  case.  Neither  can  disayow  or  repudiate  'what  has  been 
done.  The  ease  is  simply  one  of  an  executed  contract.  There 
aie  the  requisite  parties,  the  requisite  consideration,  and  the 
requisite  concurrence  and  assent  bf  the  minds  of  those  concerned. 
It  was  well  said  by  an  eminent  Chief  Justice :  ^  If  there  has 
ever  been  a  doubt  on  this  point,  there  should  be  none  hereafter." 
Oddie  Y.  The  Natvmdl  City  Bamk  qfNew  Tark,  46  N.  Y.  T86. 

We  see  no  objection  to  the  amendment  made  by  the  court 
to  the  instruction  under  consideration.  It  was  correct  in 
point  of  law,  and  it  was  proper  to  prevent  any  misunderstand- 
ing by  the  jury.  It  told  them  tersely  and  clearly,  as  the  priu 
cipal  charge  had  done,  that  if  the  check  was  offered  and 
received  as  a  deposit  it  was  a  dejposit,  and  it  followed  Mb  mat- 
ter of  law, that  the  bank  was  bound  accordingly.  Whether 
there  had  or  had  not  been  a  consummated  depont  was  the 
ultimate  fact  to  be  found  by  the  jury.  The  evidence  is  not, 
and  should  not  have  been,  set  fordi  in  the  bill  of  exceptions. 
All  on  the  subject  to  be  found  there  is  that  the  parties  gave 
evidence  tending  to  prove  what  they  ^respectively  claimed. 
What  that  evidence  was  we  do  not  know,  and  it  is  in  no  wise 
necessary  that  we  should  be  advised  upon  the  subject  The 
facts  and  circumstances,  whatever  they  were,  and  the  probative 
force  and  weight  of  each  one,  were  exclusively  for  the  conad- 
eration  of  the  jury.  The  evidence  may  have  been  more  or  less 
cogent  on  either  side,  and  more  or  less  characterized  in  parts 
or  in  its  entirety  by  internal  ccmflicts  and  contradictions,  or  by 
other  neutralizing  qualifications.  With  all  this  we  have  noth- 
ing to  do.  The  subject  is  beyond  the  sphere  of  our  power  and 
duties.  We  sit  here  to  correct  the  errors  committed  by  the 
court,  if  there  were  any,  aa  disclosed  in  the  record.  The  ver- 
dict, as  the  case  is  before  us,  is  as  if  it  were  not.  If  it  was 
wrong,  the  remedy  was  with  the  court  below  by  a  hew  trial. 
It  cannot  be^  administered  here. 

The  third  instruction  involves  substantially  the  same  p<nnt 
as  the  second.  It  was  given  with  a  like  ad^tion,  and  an  ex- 
oeption  was  taken*  What  we  have  said  with  respect  to  the 
second  exception  applies  here. 

The  fourth  and  last  instruction  was,  that  if,  at  the  bank, 
there  had  been  for  a  long  time  a  usage  **  that  the  receiving 
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Mller  entered  checks  in  the  pe88-boofc»  as  thej  came  in»  eabji 
to  a  return  of  the  checkB  to  the  depontots  if  in  the  afternoon 
of  the  day,  when  the  accoonts  were  examined,  the  checks  were 
found  not  to  be  good,  and  to  retorn  the  same  to  the  party  de- 
positing them,  and  sach  were  then  made  good  by  the  depositor, 
•  •  •  such  Qsage  would  be  a  valid  and  legal  usage  as  between 
the  depositors  and  the  bank/' 

The  court  refused  to  give  this  charge  as  asked,  but  gave  it  as 
thus  qualified :  — 

*^  Nothing  in  this  case  shows  that  Mr,  Evans  knew  any  thing 
about  this  usage.  As  to  the  qpiestion  of  general  usage*  I  have 
said  that  it  was  not  competent  to  change  the  law  in  the  case, 
when  the  deposit  was  made  without  any  thing  said  about  the 
deposit  by  the  persons  receiving  the  deposit,  —  the  law  made 
that  a  debt  against  the  bank  in  favor  of  the  cfepoeitor ;  but  if 
the  depositor  knows  the  usage  in  cases  of  that  kind,  why,  as  a 
matter  of  course,  it  will  change  it." 

The  plaintiff  in  error  excepted. 

TKe  propositlop  submitted  was  fatally  defective  in  not  includ- 
ing as  one  of  its  terms  that  the  depositors  knew  of  the  special 
and  particular  usage  mentioned.  Without  such  knowledge  it 
was  entirely  ineffectuaL  The  objection  of  the  judge  was  con- 
durive.    Moore  v.  Voughtan^  1  Stark.  896 ;  1  Chitty,  Contr.  84. 

The  principal  ch|uge  was  full  and  dear  in  regard  to  the 
general  usage  or  custom  insisted  upon  by  the  plaintiff  in  error. 
Upon  that  subject  the  judge,  apiong  other  things  to  the  lik^ 
effect,  remarked :  **  It  is  said  by  the  plaintiffi  by  way  of  proof, 
that  although  there  was  no  express  agreement  between  Evans, 
Lippinoott,  &  Co.,  the  depositors  of  this  check,  and  the  bank, 
that  it  should  be  returned  in  case  it  should  not  be  found  good 
at  three  o'clock,  or  shordy  thereafter,  yet  that  there  was  a 
general  usage  among  bankers  of  the  city^of  Oincinnati  of  that 
character,  which  extended  to  all  their  customers,  and,  there- 
fore, it  had  become  a  law.  The  question  of  usage,  as  presented 
here,  is  undoubtedly  a  very  important  question,  and  as  a  gen- 
ersl  propositi<m  of  law  every  commercial  contract  is  entered 
into  with  the  understanding  that  the  usage  in  legard  to  the 
particular  matter  of  the  contract  becmnes  a  pai't  and  parcel  of 
the  contract  itsell" 
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A  laige  part  of  the  able  and  elaborate  aigmnent  of  the 
eoanael  for  the  plaintiff  in  error  was  addreaeed  to  this  point. 
In  our  yiew,  conceding  the  usage  to  haye  been  established,  it 
was  in  no  wise  material  as  a  factor  in  the  case. 

The  Terdict  of  the  jory,  by  rejecting  the  claim  of  the  bank 
toQching  the  check,  established  the  fact  that  the  deposit  be* 
came  complete  by  the  agreement  of  the  parties  when  the  check 
was  handed  in.  As  a  necessary  conseqaence,  it  was  not  within 
the  undertaking  of  Barkhaidt.  Usage,  therefore,  could  haye 
had  no  effect  upon  the  rights  of  the  parties,  and  was  immaterial. 
The  result  of  the  case  must  have  been  the  same  as  if  that  sub- 
ject had  not  been  drawn  in  question*. 

A  general  usagQ  may  be  proTcd  in  proper  cases,  to  remote 
ambiguities  and  uncertainties  in  a  contract,  or  to  annex  inci- 
dents, but  it  cannot  destroy,  contradict,  or  modify  what  is 
otherwise  manifest  Where  the  intent  and  meaning  of  the 
parti^  are  dear,  eridence  of  a  usage  to  the  contrary  is  irrde- 
yant  and  unavailing 

Usage  cannot  make  a  contract  where  there  is  none,  nor 
prevent  the  effect  of  the  settled  rules  of  law.  Barnard  ▼• 
Kellogg,  10  Wall.  890;  Bliven  ▼.  New  England  Serew  Oo.^ 
28  How.  488 ;  OoUender  ▼.  DvMfnare,  65  N.  T.  200 ;  Adam9 
T.  Goddard,  48*  Me.  212 ;  Thomp$<n^  y.  liigg$,  6  WalL  674 ; 
Bgkeri  y.  Allen,  7  Hill  (N.  T.),  497. 

These  considerations  apply  to  the  posture  of  the  case  as  it 
was  found  to  be  by  the  yordict  of  the  jury,  under  instructions, 
properly  giyen,  by  the  court.  According  to  those  tests,  the 
contract  was  clear,  complete,  and  irreyocable  when  the  check 
was  delivered  by  one  party  and  received  by  the  other.  After 
that  thertf  was  nothing  left  for  usage  to  do.  Its  aid,  when  the 
controversy  arose,  wiw  invoked  too  late.  If  the  bank  proposed 
to  hold  the  check  on  conditions,  it  was  but  fair  and  just  to  the 
ether  party  to  have  said  so  when  it  was  received,  and  thus 
have  given  him  the  option,  after,  such  notice,  to  do  with  it  as 
he  might  think  proper.  The  saving  or  loss  of  the  amount  tp 
the  payees  might  have  depended  on  the  promptitude  and  enezgy 
of  their  conduct.  Delay  until  after  bank  hours  might  have 
determined  the  result  inevitably  against  them.  It  would  be 
contrary  to  plainest  principles  of  reason  and  justice  to  permit  a 
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bank*  niid«r  such  otrcumstaneen,  to  thift  the  burden  of  the  Ion 
from  itself  to  the  ehoulden  of  an  innocent  depositor. 

It  does  not  eppeer  by  the  record  that  any  evidence  offered 
by  the  bank,  touching  the  general  usage,  was  excluded,  and 
we  think  what  was  said  by  the  court  in  that  connection,  as 
well  as  with  respect  to  the  special  usage  of  the  institution,  was 
unexceptionable,  and  was  quite  as  favorable  to  the  bank  aa  it 
had  a  right  to  daim. 

If  either  side  had  ground  for  complaint,  it  was  not  the  plain- 
tiff in  error. 


^f^ 


MAKHnra  v.  IiiainiAHOB  C!ompant. 

1.  A  oontraet  twtwaen  A.  and  an  intunuioa  oompai^  ttipnUtsd  tbal  for  hit  mi- 
TittM  M  its  ftfent  the  compai^  would  poj  him  twonQr  por  oont  on  tho  ordi- 
«  BOiy  pcomlomt  i^on  aU  poUdeo  ior  the  Srat  joar,  and  "tOTon  and  ono-half 
per  oont  lor  the  oeoond  and  wbaeqaent  joan  of  aaaaraaoa,*  aald  aUowanot 
to  continue  for  t#eBlj*fiTe- jean,  ihonld  the  poUdeo  lemahi  to  knig  in  foroe. 
It  waa  alio  atipiilated  tfiat  he  ahonld  appoli|t  anb«genta,  that  aU  moneja 
ehoold  be  promptljr  lenitted  to  the  oompa^j  oil  or  before  the  flf teenth  da/ 
of  eadi  month,  and  that  hit  "oooMnietiona  ehoald  aoenie  onlj  aa  the  pre> 
mimne  were  paid  to  the  oompany."  The  oonpan j  haTing  diecharged  him 
from  iti  eenrice,  June  2,  I87I,  brought  thia  ioit  to  reoorer  iti  moneja  in 
hie  hands,  and  introdooed  eridcnoe  that  he  waa  indebted  to  it  in  a  certain 
amonnt,  and  had  been  proper!/  lemoTcd.  Among  other  defences,  he  oflcted 
to  show  that  a  aet^  eadated  in  hit  faror  for  commiasiona  collected  and 
receired  bj  tlie  companj  from  Ifaj  1, 1871,  to  Dee.  S8, 1871,  and  intereet 
thereon.  After  having  made  proof  of  notice  to  tlie  companj  to  prodnoe 
tiw  hooka  and  papers  necesearj  to  show  the  amonnt  of  renewal  preminms 
reodTed  bj  it  from  policies  <»btained  tlirongh  his  agencj  daring  the  period 
mentioned,  and  the  boolcs  and  papers  not  being  prodnoed,  he  teatifled  tlial 
on  Jime  S,  1871,  there  were  policies  in  foroe  npon  which  tlie  annual  pre* 
miuma  would  be  987,000,  aa  it  appeased  in  his  accounts  with  his  sub- 
agencies,  that  his  annual  commissions  upon  the  premiums  would  aosount 
to  98,881.14,  and  that  computing  the  amount  which  would  be  due  to  him, 
accruing  between  that  date  and  Dec.  S8,  1871,  tliej  amounted  to  about 
94,76107.  No  direct  proof  waa  giren  that  abj  of  the  policies  in  foroe  on 
Maj  1, 1871,  or  on  June  2,  1871,  had  been  renewed  or  extended,  or  that 
anj  of  the  annual  premiums  becoming  paji^ble  after  thoee  datea  had  been 
paid  to  the  companj  or  recelTed  bj  it  ^le  court  instructed  the  Jurj,  in 
effect,  that  if  A.  had  been  reroored  from  liis  agencj  without  Just  cause^ 
tliej  might  And  from  tliis  CTidence  what  amount  tlie  companj  should  have 
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nodTad  of  niMwal  fnabum,  bak  if  th^  fouid  that  he  bad  hmm  Jwtifli 
ablj  nmoTed,  thst  was  no  proof  for  ihofar  oonaldtntloB  of  tiio  amoval 
of  niMwal  pnmiQiM  noolTed  or  ooUeetod,  In  tho  huidt  of  tiio  ooapa^j, 
i^poB  whioh  be  wm  flditlod  to  oommfwinm.  HM^  1.  Thai  A.  had  no  Jnai 
grovnd  of  oioeptloii  to  tha  oharga.  9.  That  tha  bvrdoo  «••  on  hfaa  to 
proTo  that  tha  pranliuM  had  baoo  adwal^paid  to  tha  oompany. 

S.  It  ia  eiror  to  mihnilt  to  tha  jotj  to  Ifaid  a  faet  of  which  thero  ia  no  oompattnt 
arldenoa. 

t.  Tha  only  pnowiiptloiia  of  faet  which  tiia  kw  leeofnlwe  an  jmmedleta  hite* 
enoee  from  tha  facte  proved. 

Ebbob  to  the  Cirouit  Court  of  the  United  Statee  for  the 
Southern  Diatriot  of  Kew  York. 
The  facta  are  stated  in  the  opinion  of  the  ooart. 

Mr.  fTtStanl  Henrjf  Armmx  for  the  plaintiff  in  enroir. 
Mr.  Jame9  C.  OarUr^  canira. 

Mb.  JusncB  Stbokq  deUyered  the  opinion  of  the  conrt. 

The  John  Hancock  Mutual  Life  Insurance  Company,  on  the 
aecond  day  of  DeoAmber,  1868,  employed  Manning  and  one  Hall 
as  its  general  agents  for  New  York  and  other  Statesi  to  secure 
applications  for  life  insurance,  and  to  coUect  and  pay  over  pre> 
minms  on  insurances  effected.  It  was  stipulated  that  the  agree- 
ment should  contiDue  in  force  three  years  from  Sept.  1, 18&7,  and 
that  it  might  thereafter  be  terminated  by  either  party  on  giving 
six  months'  notyse.  By  the  contract,  the  compensation  allowed 
to  Hall  and  Manning  was  twenty  per  cent  on  the  ordinary  pre- 
miums upon  all  polides  (excepting  those  paid  for  by  single 
payments)  for  the  first  year,  and  scTcn  and  one  half  per  cent 
for  the  second  and  subsequent  years  of  assurance.  An  addi- 
tional allowance  was  also  made  for  .travelling  and  incidental 
expenses.  It  was  further  stipulated  that  these  allowances  should 
continue  to  be  paid  for  twenty-five  years  from  the  date  of  each 
policy,  should  any  oontinue  so* long  in  force;  and,  further,  that 
.the  agents  should  remit  monthly  all  moneys  collected  by  them, 
and*  return  all  nncolleoted  policies  and  receipts  sent  to  Uiem  for 
collection  by  the  company.  The  contract  declared  that  com- 
missions should  accrue  only  as  the  jnemiums  were  paid  to  the 
company. 

On  the  18th  of  May,  1870,  Hall  assigned  his  interest  in  the 
contract  to  Manning,  with  the  approval  of  the  company. 
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On  the  seventeentb  day  of '  September,  1870,  %  new  ammge- 
ment  in  lien  of  the  fonner  was  made  between  the  parties,  by 
which  it  was  agreed  that  Manning  should  thenceforward  re- 
eeive  for  his  compensation  f6,000  per  annum,  the  commission 
to  sub-agents  to  be  twenty-fire  and  seven  and  one-half  pei 
cent;  that  Manning  should  collect  the  renewals  of  the  old 
businees  of  Hall,  and  Hall  and  Manning,  and  receive  the  re- 
newal commissions  which  said  renewals  were  entitled  to  under 
the  former  contract  This  contract  was  terminable  at  the 
option  of  the  company  at  any  time  within  thtee  years. 

About  the  1st  of  June,  1871,  the  company  discharged  Man- 
ning from  its  service,  for  reasons  which  the  verdict  in  the  case 
establishes  to  have  been  lawful  and  su£Bcient,  and  brought  this 
suit  to  recover  its  money  in  his  hands. 

Among  other  defences  set  up  against  the  claim  of  the  plain- 
tiff,  the  defendant  offered  to  show  that  a  set-off  existed  in  his 
favor  for  commissions  collected  and  received  by  the  plaintiff 
from  May  1,  1871,  to  Dec  28,  1871,  and  interest  thereon 
to  the  time  of  the  trial.  To  sustain  this  (after  having  made 
proof  of  notice  to  the  plaintiff  to  produce  the  books  and  papers 
necessary  to  show  the  amount  of  renewal  premiums  received 
by  it  from  policies  obtained  through  his  agency  during  the 
period  mentioned,  and  the  books  and  papers  not  being  pro- 
duced), he  gave  evidence  to  prove  that  on  the  2d  of  June,  1871, 
there  wero  policies  in  foroe  upon  which  the  annual  premiums 
would  be  987,000,  as  it  appeared  in  his  accounts  with  his  sub- 
agenciesi  that  his  annual  commissions  upon  the  premiums 
would  amount  to  98,891.14 ;  and  that,  computing  the  amount 
which  would  be  due  to  him,  accruing  between  June  2,  1871, 
when  he  was  discharged,  and  Dec.  28, 1871,  when  the  suit  was 
commenced,  they  amounted  to  about  94,754.97. 

But  no  direct  proof  whatever  was  given  that  any  of  the  poli- 
cies in  force  on  the  Ist  of  May,  1871,  or  on  the  2d  of  June, 
1871,  had  been  renewed  or  extended,  or  that  any  of  the  annual 
premiums  becoming  payable  after  those  dates  had  been  paid  to 
or  received  by  the  plaintiff. 

Upon  this  evidence  the  Circuit  Court  instructed  the  jury,  in 
effect,  that  if  the  defendant  had  been  removed  from  his  agency 
without  justifiable  cause,  they  might  find  from  it  what  amount 


jCANimio  9.  InoEAHOi  Oo.  [flap.  OL 

the  plaintiff  should  have  receiyed  of  renewal  premiams;  bat  if 
they  found  he  was  justifiably  lemoTed,  there  was  no  proof  for 
their  consideration  of  the  amount  of  renewal  premiams  reoeiTed 
or  collected  in  the  hands  of  the  company  upon  which  he  was 
entitled  to  commissions. 

In  another  part  of  the  charge  the  same  instmction  was  giren, 
though  in  different  order.  It  was,  that  if  by  his  own  eondnot 
the  defendant  rendered  his  remoyal  necessary,  before  he  could 
recover  from  the  plaintiff  his  portion  of  the  renewals,  it  would 
be  incumbent  upon  him  to  show,  not  only  how  many  policies 
had  been  taken  by  his  agency,  and  the  premiums  due  upon 
them,  but^  also  that  the  premiums  had  been  paid  to  the  plain- 
tiff* On  the  other  hand,  if  by  its  wrongful  act  of  remoying 
him  the  plaintiff  deprived  him  of  the  means  of  collecting  the 
premiums,  then  when  he  had  shown  that  renewal  premiums  to  a 
certain  amount  were  due  and  payable  upon  life  policies  at  the 
time  when  he  was  removed,  which  because  of  its  own  act  the 
plaintiff  was  bound  to  collect,  if  collectible,  he  was  entitled  to 
the  presumption  that  they  were  collected  as  they  became  due, 
and,  therefore,  the  burden  would  rest  upon  the  company  to  show 
that  policies  bad  lapsed,  or  that  without  its  fault  it  had  been 
unable  to  collect  the  renewal  premiums.  To  so  much  of  these 
instructions  as  ruled  in  effect  tjiat  if  the  defendant  was  right- 
fully dismissed  from  the  employment  of  the  plaintiff  there  was 
no  evidence  for  the  consideration^of  the  jury  as  to  the  amount 
of  the  renewals,  and,  of  course,  of  the  amount  of  commissions 
thereon,  exception  was  taken,  and  it  is  now  assigned  for  error. 

We  think,  however,  the  defendant  has  no  reason  to  complain. 
The  charge  was,  at  least,  quite  as  favorable  to  him  as  he  had 
any  right  to  ask.  By  his  contract  with  the  plaintiff  it  was 
expressly  stipulated  that  the  ^*  commissions  should  accrue  only 
at  the  premiams  are  paid  to  the  company.'*  It  was  incumbent 
upon  him,  therefore,  to  prove,  not  merely  that  they  were  due, 
which  might  possibly  have  been  paid,  but  that  they  had  been 
actually  paid,  and  paid  not  merely  to  his  sub^igents,  but  paid 
to  the  plaintiff.  If  they  had  been  thus  paid,  the  plaintiff  held 
the  money,  to  the  extent  of  the  commissions,  for  his  use.  If 
they  had  not  been  paid  to  the  plaintiff,  it  had  nothing  in  hand 
which  belonged  to  him.    His  set-off  was  in  the  nature  of  an 
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action  for  money  bad  and  receiTed  to  his  nae*  The  plaintiff 
owed  him  nothing  nntil  it  receiyed  the  money.  Now,  it  ia 
very  plain  that  proof  of  the  exiatenoe  of  outstanding  premiums 
which  became  payable  before  his  set-off  was  pleaded  fell  short 
of  any  proof  that  those  premiams  had  been  actually  paid,  or 
that  tiiey  were  in  the  hands  of  the  plaintiff. 

It  is  argued,  however,  that  because  the  plaintiff  failed  to 
produce  its  books  and  papers  necessary  to  prove  the  amount 
of  renewal  premiums  received  by  it,  the  defendant  was  at 
liberty  to  prove  the  amount  by  what  he  caUs  **  secondai7  evi- 
dence ;  *'  or,  in  other  words,  **  by  the  best  evidence  the  case 
afforded.*'  This  may  be  admitted ;  but  the  receipt  of  the  re- 
newal premiums  by  the  plaintiff  was  still  a  &ct  to  be  proved, 
either  by  direct  or  circumstantial  evidence. 

No  direct  proof  of  such  receipt  was  offered,  as  we  have  said. 
I^one  was  attempted.  The  defendant  mi|^t  have  resorted  to 
a  $%tip<Bna  duee$  teeum^  or  to  an  order  of  the  court  to  produce 
papen  and  books,  (v,  perhaps,  to  a  bill  of  discovery.  He  did 
neither.  He  simply  proved,  as  a  &ct,  that  there  were  life 
policies  in  existence,  secured  through  his  agency,  renewal  jHre- 
miums  upon  which  fell  due  before  the  suit  was  brought.  His 
evidence  stopped  there,  and  he  now  complains  that  the  jury 
was  not  allowed  to  presume  from  that  fact  that  the  renewid 
premiums  had  been  paid  to  the  plaintiff,  and  to  presume  it 
against  a  party  who  was  not  in  the  wrong,  a  party  who  had 
rightfully  dismissed  him  from  his  agency,  and  who  was  under 
no  obligation  to  collect  the  premiums  at  all.  But*  was  that  a 
conclusion  which  the  jury  should  have  been  permitted  to  draw 
from  the  fact  proved?  It  is  error  to  submit  to  a  jury  to  find  a 
£ict  of  which  there  is  no  competent  evidence.  From  the  fact 
that  a  debt  existed,  it  does  not  follow  as  a  necessary  or  even 
reasonable  sequence  that  it  has  been  paid.  Nor  is  there  any 
presumption  of  its  payment  upon  which  a  jury  can  act.  Cer- 
tainly none  until  after  the  lapse  of  twenty  years.  Much  less 
can  such  a  presumption  arise  in  regard  to  the  payment  of  re* 
newal  premiums  upon  policies  of  insurance  such  premiams 
not  being  debts  due  to  tiie  insurers,  and  not  being  collectible 
as  debts.  -We  do  not  question  that  «  jury  may  be  allowed  to 
presume  the  existence  c^  a  fact  in  some  cases  from  the  exist* 
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enco  of  other  facts  which  have  been  'prored.  Bat  the  presamed 
tBct  mast  bare  an  immediate  connection  with  or  relation  to 
the  established  fact  from  which  it  is  inferred.  If  it  has  not, 
it  is  regarded  as  too  remote.  The  only  presamptions  of  fact 
which  the  law  recognizes  are  immediate  inferences  firom  (bcAm 
proved.  Remarking  npon  this  subject  in  United  States  r. 
lto$$  (92  U.  S.  ^1,  284),  we  said:  «« Whenever  drcumstan- 
tial  evidence  is  relied  upon  to  prove  a  fiust,  the  drcumstances 
must  be  proved,  and  not  themselves  be  presamed.**  Beferring 
to  the  rale  laid  down  in  Starkie  on  Evidence,  page  80,  we 
added :  *^  It  is  npon  this  principle  that  courts  are  daily  called 
upon  to  exclude  evidence  as  too  remote  for  the  consideration 
of  the  jury.  The  law  requires  an  open  and  visible  connection 
between  the  principal  or  evidentiary  facts  and  the  deductions 
from  them,  and  does  not  permit  a  decision  to  be  made  on  re- 
mote inferences.  Best  on  Evid.  95.  A  presumption  which  a 
jury  may  make  is  not  a  circumstance  in  proof,  and  it  is  not, 
therefore,  a  legitimate  foundation  for  a  presumption.  There 
is  no  open  and  visible  connection  between  the  fact  out  of  which 
the  first  presumption  arises  and  the  fact  sought  to  be  estab- 
lished by  the  dependent  presumption.  Daufflaee  v.  MiteheU^ 
85  Pa.  St  440." 

If  tiiese  principles  be  applied  to  the  present  case,  the  inad« 
missibility  of  the  presumption  which  the  defendant  contends 
the  court  should  have  permitted  the  jury  to  draw  becomes 
apparent:  That  renewal  premiums  to  a  certain  amount,  upon 
which  he  was  entitled  to  commission,  had  been  paid  to  the 
company,  was  the  ultimate  fact  which  was  necessary  to  be 
proved.  What  the  evidence  did  prove  was,  that  there  were 
policies  in  force  on  the  2d  of  June,  1871,  the  annual  premiums 
upon  which  were  887,000 ;  that  he  would  be  entitled  to  com- 
missions upon  renewals  of  the  policies,  if  they  should  be  there- 
after renewed,  and  if  the  renewal  premiums  should  be  paid  to 
the  cx>mpany,  and  that  these  premiums  were  to  be  collected 
by  his  sub-agents  and  paid  over  by  them.  These  were  the 
primary  facts.  Every  thing  more  was  left  to  presumption. 
The  jury,  therefore,  were  to  presume  that  the  policies  did  not 
lapse,  and  that  they  were  renewed.  Built  on  this  presumption 
was  another,  namely,  that  the  renewal  premiums  were  paid 
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to  the  agaate ;  and  upon  thii  a  farther  pnamnptioii,  tiiat  the 
premiams  had  been  paid  oyer  by  the  agents  to  the  eompony, 
or  had  been  immediately  eoUected  by  it.  This  appears  to  ns 
to  have  been  qoite  inadmissible.  A  verdict  of  a  jury  fonnd 
npon  such  evidence  wonld  have  been  a  mere  gness.  The  evi* 
dences  of  fMt  did  not  go  far  enough.  We  think,  thereforei 
the  conrt  was  not  in  error  in  withdrawing  it  from  the  consid* 
oration  of  the  jury. 

What  we  have  said  renders  it  unnecessary  to  notice  at  length 
the  several  assignments  of  enor.  If  there  was  no  evidence  of 
the  receipt  of  renewal  j»emiums  by  the  company,  what  would 
have  been  the  interest  upon  them  had  they  been  received  was 
quite  immaterial.  80,  also,  was  it  immaterial  to  show  what 
would  have  been  the  probable  duration  of  the  policies. 

JudgmmU  affinud. 


Natiohal  Bavx  e.  O&ahaic 

1.  A  BfttioiHd  bank  it  UaUe  for  iAinasw  oecMJoiwd  b/  the  Ion,  throofh  griMi 
negllg«net,  of  a  tpeoial  deposit  aisde  la  It  with  the  knowMfe  and  ecqwlei 

a.  Grots  Degiijteiiot  on  the 'pert  of  a  gnttoitoiit  beflee,  though  net  a  ffmiid»  it  la 

legal  effect  the  oeme  thing. 
SL  The  dootrine  of  elbw  eenM  hu  no  applkstioo  In  fsTor  of  cotpormtloiit  lor 

wronp  coiBiiiltted  bjr  then. 
A  Sect  68SI8  of  the  Reriaed  Statntet,  which  piOTldet  that  it  ihall  be  kwfU  te 

a  oational  bank  after  ita  faflure  to  **  deUrer  ^eolai  depoeita,"  iaaa  effectual 

a  recognition  of  its  power  to  reoelre  them  aa  an  ezpieet  dedaradoii  to  tliat 

effect  wonld  hare  been, 
a.  The  phrase  **  ^eeial  dej^tt,"*  to  enpk^ed,  emhraoet  the  pnblio  teenrltiet  of 

the  United  Statet. 

EutOB  to  the  Supreme  Court  of.  the  State  of  Pennsylvania. 
The  facts  are  stated  in  the  opinion  of  the  court. 

Mr.  George  H.  WtOiame  for  the  plaintiff  in  error. 
Mr*  John  Haye^  eontra. 

Mb.  Justiox  Swatks  delivered  the  ojnnion  of  the  court 
The  capital  stock  of  the  First  National  Bank  of  Carlisls^ 
Pennsylvania,  was  foOOfOOO,  divided  into  five  hundred  sluma 
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of  91,000  each.  From  Not.  9,  1869,  Samuel  Hepburn,  tiie 
president,  owned  four  hundred  and  mty  shares.  His  son,  0. 
H.  Hepburn,  was  the  cashier,  and  he  and  Hopewell  Hepburn^ 
another  son  and  a  director,  owned  ten  shares  each.  From  Oct* 
19, 1871,  H.  M.  Hepburn,  also  a  son  and  director,  owned  ten 
shares.  John  G.  Orr,  the  teller  and  a  director,  owned  the 
remaining  ten  shares.  With  one  exception,  these  persons  were 
directors  from  the  year  1870.  In  1867,  Fannie  L.  Qxaham,  the 
defendant  in  error,  had  91,000  of  7.80  bonds  of  the  United 
States  deposited  in  the  bank  for  saf e*keeping.  They  were  called 
in  by  the  geyemment,  and  at  her  request  the  cashier  had  them 
conyerted  into  the  same  amount  of  6.20  bonds.  These  also 
were  left  in  the  bank  for  safe-keeping.  The  cashier  gaye  her 
a  receijit,  dated  Oct.  22, 1868,  setting  forth  this  fact  and  that 
the  bonds  were  to  be  returned'  on  the  return  of  the  receipt. 
The  cashier  cut  off  the  coupons  and  collected  them  and 
placed  the  proceeds  to  her  credit  on  the  books  of  the  bank, 
aud  paid  her  the  amount  as  it  was  demanded.  She  kept  an 
account  with  the  bank.  Before  and  after  the  times  mentioned, 
the  ojfficers  of  the  bank  were  accustomed  to  reoeiye  such  depos- 
its from  others  in  the  same  way  and  for  the  same  purpose. 
They  were  entered  in  a  book  kept  by  the  bank.  The  fact  of 
there  being  such  deposits  was  frequently  spoken  of  by  the 
directors  at  meetings  of  the  board.  Some  of  The  directors  and 
quite  a  number  of  other  persons  had  such  deposits  in^^the  bank. 
No  compensation  was  expected  or  received  by  the  institution. 
It  was  a  bailee  without  reward.  The  bank  alleged  that  on 
the  5th  of  August,  1871,  the  bonds  of  the  defendant  in  error 
were  stolen  from  .its  vault  She  did  not  learn  the  fact  until 
some  two  or  three  weeks  afterwards.  She  heard  that  some 
other  securities  belonging  to  her  and  so  deposited  had  been 
stolen,  and  upon  inquiry  at  the  bank  was  told  that  those  secu- 
rities had  been  found  upon  a  neighboring  highway  ani  had 
been  returned,  but  that  her  government  bonds  had  been  stolen 
also  and  had  not  been  recovered.  She  was  requested  to  say 
nothing  about  their  loss,  and  was  assured  that  the  interest 
should  be  regularly  paid  to  her,  and  that  the  value  of  the  bonds 
should  also  be  made  good,  so  that  she  should  not  be  a  loser. 
The  interest  was  accordingly  paid  up  to  the  1st  of  July,  1878, 
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indmiTO.  Hub  rait  wu  bronglit  to  reoof?er  the  Talne  of  tbo 
bonds. 

The  defendant  in  the  ooort  below  aiked  die  eoort  to  initnict 
the  jury  that  the  bank,  being  a  oorporation  chartered  under  the 
national  banking  laws,  ^  was  not  anthoriied  to  reoeive  bonds 
and  Taluables  for  safe-keeping ;  *'  that  ^  the  act  of  the  cashier 
in  taking  the  bonds  of  the  jdaintiff  was  not  within  the  soope 
of  his  powers  and  daties  as  cashier,  and,  therefore,  did  not 
bind  the  bank  {.and  that  the  plaintiff  could  not  recorer*'* 
This  instruction  the  court  refused  to  giye,  and  the  defendant 
excepted. 

The  jury  was  instructed  that,  ^  to  justify  a  recoTery  against 
the  defendant  in  this  case,  they  must  be  satisfied  from  the  evi- 
dence that  the  plaintiff's  bonds  were  receiTeil  for  safe-keeping 
with  the  knowledge  and  acquiescence  of  the  officers  and  direc- 
tors of  the  bank,  and  that  if  the  bonds  were  lost  by  the  gross 
negligence  of  the  bank  or  its  officers,  the  bank  was  liable.** 
The  defendant  again  excepted.  A  Terdict.was  rendered  for 
the  plaintiff.  The  jury  thus  found  and  affirmed  the  facts  of 
faiowledge  and  gross  negligence  by  the  bank.  These  points 
are,  therefcie,  conclusively  established,  and  are  not  open  to 
inquiry. 

Conceding  far  the  moment  that  the  contraot  was  illegal  and 
▼oid  for  the  reason  alleged  in  behalf  of  the  bank,  the  coqs^ 
quence  insisted  upon  would  by  no  means  follow.  There  was 
»no  moral  turpitude  on  either  side,  —  certainly  none  on  the  part 
of 'the  depositor.  She  was  entitled  at  any  time  to  reclaim  the 
secQrities.  The  bank  was  bound  in  good  faith  and  in  law  to 
return  them,  or  to  keep  them,  without  gross  negligence  until 
they  were  called  for.  If,  when  applied  for,  they  were  refused, 
it  cannot  be  doubted  that  they,  or  their  yalue,  according  to  the 
form  of  action  adopted,  might  have  been  recovered.  White  v. 
The  FratMin  Bank,  22  Pick.  (Mass.)  181.  If  the  bank  had 
destroyed  them  or  had  thrown  them  into  the  street,  whereby 
they  were  lost  to  the  plaintiff,  the  liability  of  the  bank  would 
have  been  the  same.  To  have  kept  them  with  gross  negli- 
gence, whereby  the  same  consequence  to  the  plaintiff  was 
incurred,  involved  necessarily  the  same  result  to  the  deposi- 
tary.   The  only  way  of  escape  from  liaUli^  open  to  the  latter 
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would  bare  been  to  retam  tbe  property  to  tbe  owner,  or  to  get 
rid  of  its  poesession  otberwise  in  some  lawful  way.  Qtobb 
n^lig^i^oe  on  tbe  part  of  a  grataitoos  bailee,  tbongb  not  a 
fraud,  is  in  legal  effect  tbe  same  tbing.  FoU&r  t.  JB$9ex  Bank^ 
17  Mass.  479.  It  is  a  tort,  and  an  action  on  tiie  case  ia  the 
appropriate  remedy  for  snob  a  wrong.  In  many  eases  wbere 
tbere  is  a  valid  contract  it  may  be  regarded  only  as  induce- 
mcut  and  as  raising  a  dnty,  for  tbe  breaob  of  wbicb  an  action 
may  be  brougbt  ex  etmtraetu  or  ex  deUeto,  at  tbe  option  of  tbe 
injured  party.    1  Cbitty,  PL  161. 

Corporations  are  liable  for  erery  wrong  tbey  commit,  and  in 
sucb  cases  tbe  doctrine  of  ultra  viree  bas  no  application. 

They  are  also  liable  for  tbe  acts  of  tbeir  servants  wbile  sucb 
servants  are  engaged  in  tbe  business  of  tbeir  principal,  in  tbe 
same  manner  and  to  tbe  same  extent  tbat  individuals  are  liable 
under  like  circumstances.  MerehanU*  Bank  v.  State  Bank^ 
10  Wall  604.  An  action  may  be  maintained  against  a  corpo- 
ration for  its  malicious  or  negligent  torts,  bowever  foreign 
tbey  may  be  to  tbe  object  of  its  creation  or  beyond  its  granted 
powers.  It  may  be  sued  for  assault  and  battery,  for  fraud  and 
deceit,  for  false  imprisonment,  for  malicious  prosecution,  for 
nuisance,  and  for  libel.  In  certain  cases  it  may  be  indicted 
for  misfeasance  or  nonfeasance  toucbing  duties  imposed  upon 
it  in  wbicb  tbe  public  are  interested.  Its  offences  may  be 
sucb  as  will  forfeit  its  existence.  Philadelphia^  WUminfftanf 
A  Baltimore  Railroad  Co.  v.  Quigley^  21  How.  209 ;  2  Wait, 
Actions  and  Defences,  pp.  887-889  ;  Angell  &  Ames,  Corpoqi-' 
tions,  sects.  186,  885 ;  Cooley,  Torts,  pp.  119, 120. 

Recurring  to  tbe  case  in  band,  it  is  now  well  settled  tbat  if 
a  bank  be  accustomed  to  take  sucb  deposits  as  tbe  one  bere  in 
question,  and  tbis  is  known  and  acquiesced  in  by  tbe  directors, 
and  tbe  property  deposited  is  lost  by  tbe  gross  carelessness  of 
tbe  Ihiilee,  a  liability  ensues  in  like  manner  as  if  tbe  deposit 
had  been  authorized  by  tbe  terms  of  tbe  charter.  Foeter  v. 
Biteex  Bank^  aupra  ;  Laneaeter  Cauntjf  National  Bank  v.  Smithy 
62  Pa.  St  47 ;  Seott  v.  The  National  Bank  of  Chester  Valley^ 
72  id.  471 ;  The  FirH  National  Bank  qf  Carlisle  t.  Graham^ 
79  Pa.  106 ;  Turner  v.  The  First  National  Bank  of  Keokuk,  26 
Iowa.  662 ;  Smith  y.  The  First  National  Bank  in  Westfield,  69 
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Man.  606 ;  Ckattahooehe  NMmdl  Bmik  r.  SehUjf,  58  Ga«  869. 
The  only  aathorities  in  direct  oonfliet  with  these  adjadieations, 
to  which  oar  attention  has  been  called,  are  WtUejf  y.  2%«  FirH 
National  Bmk  of  BratOebaro',  47  Yt  646,  and  WkUmy  ▼.  The 
Fir%t  National  Bank  of  BratOeloro',  60  id.  889. 

The  case  first  cited  (^Foiter  t.  F$$ex  Bank}  was  argued  ez- 
haastively  by  the  most  eminent  counsel  of  the  time,  and  de- 
cided by  a  court  of  great  judicial  learning  and  ability.  Their 
opinion  is  marked  by  careful  elaboration. 

The  special  deposit  there  was  a  cask  containing  gold  coin. 
While  it  was  maintained  that  the  bank  would  hare  been  liable 
for  its  loss  by  gross  negligence,  it  was  held  that  such  negligence 
in  that  case  had  not  been  shown. 

Here,  gross  negligence  is  conclnsiTely  established.  The  de- 
positor kept  an  account  in  the  bank.  The  cashier  cut  off  and 
^Uected  the  coupons,  and  placed  the  proceeds  to  her  credit 
The  bonds,  therefore,  entered  into  the  legitimate  and  proper 
business  of  the  institution.  But  it  is  unnecessary  to  pursue 
this  view  of  the  subject  further,  because  we  think  there  ia 
another  ground  free  from  doubt  upon  which  our  judgment  may 
be  rested. 

The  forty^zth  section  of  the  Banking  Act  of  1864,  re- 
enactM  in  the  Revised  Statutes  of  the  United  States,  sect. 
6228,  declares  that,  after,  the  &ilure  of  a  national  bank  to  pay 
its  circulating  notes,  &c.,  **  it  shall  not  be  lawful  for  the  asso- 
ciation suffering  the  same  to  pay  out  any  of  its  notes,  discount 
any  notes  or  bills,  or  otherwise  prosecute  the  business  of  bank- 
ing, except  to  receiTO  and  safely  keep  moneys  belonging  to  it, 
and  to  deliver  special  deposits.**  This  implies  clearly  that  a 
national  bank,  as  a  part  of  its  legitimate  business,  may  receiye 
such  ^*  special  deposits ;  '*  and  this  implication  is  as  effectual  as 
an  express  declaratiop  of  the  same  thing  would  haye  been. 
UniUd  Stateo  T.  Babbit,  1  Bhiicik^  66. 

The  phrase  *^  special  deposits,*'  thus  used,  embraces  deposits 
such  as  that  here  in  question.  PatUrion  y.  Tke  SyraeuM 
National  Bank^  Court  of  Appeals  of  New  York  (recently  de- 
cided and  not  yet  reported).  In  that  case  it  was  said  ^^  a  refer- 
ence to  the  history  of  banking  discloses  that  the  chief,  and  in 
some  cases  the  only,  deposits  received  by  the  early  banks  were 
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special  depoeits  of  money,  bullion,  plate,  &c.,  for  saforkeepingt 
and  to  be  specifically  returned  to  the  depositor ;  and  such  was 
the  character  of  the  bnsineas  done  by  the  Bank  of  Yeniee  (the 
earliest  bank)  and  the  old  Bank  of  Amsterdam,  and  the  same 
business  was  done  by  the  Goldsmiths  of  London  and  the  Bank 
of  England,  and  we  know  of  none  of  the  earlier  banks  where  it 
was  not  done.** 

It  would,  undoubtedly,  be  competent  for  a  national  bank  to 
receiTe  a  special  deposit  of  such  securities  as  ihose  here  in 
.question,  either  on  a  contract  of  hiring  or  without  reward,  and 
it  would  be  liable  for  a  greater  or  less  degree  of  negligence 
accordingly. 

We  do  not  mean  that  it  could  couTert  itself  into  a  pawn- 
broker's shop.  That  subject  inyolves  topics  alien  to  the  case 
before  us,  and  which  in  this  opinion  it  is  unnecessary  to  con* 
sider. 
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Clabdt  9.  National  Bank. 

A.  bOl  of  exchftnfe  drt wn  b/  A  to  the  order  of  B.  on  "  Meitn.  C.  4  D.«  New 
Toik,  iSf.  T.,**  waa  accepted  bj  them  withoot  qoaliScatlon  or  oondltloB.  All 
the  partSea  then  and  at  ita  maturitj  realded  In  Kentocky.  The  notary  pnbUo^ 
aft«  making  on  the  da/  It  matured  diligent  but  wwnccoiaful  Inqniiy  in  New 
Toik  Citj  for  C.  4  D.,  and  for  their  place  of  reeidenoe  or  botineea,  preaented 
It  and  demanded  pajment,  during  boaineae  houra,  at  the  plaoea  frequented 
bj  them  when  .In  tluU  dQr.  Pa/ment  not  harlng  been  made,  he  proteated 
^  bill,  and  on  the  next  day,  learning  from  thoae  whom  he  belioTed  to  be 
iBformed  on  the  aul^ect  the  reaidence  of  A  and  B.,  traaamitted  to  them  there 
bj  mall,  poet  paid,  notioea  of  auch  proteat  BM^  1.  That  the  blU  waa  la 
law  payable  at  that  dty.  S.  That  the  prcaentment  and  demand  were  auSI- 
dent    &  That  the  requialte  atepa  to  bind  A  and  B.  were  taken. 

Sbbob  to  the  Circuit  Court  oi  the  United  States  for  the 
District  of  Kejitucky. 

The  first  of  these  cases  is  an  action  by  the  National  Bank 
of  the  State  of  Kew  York  againftt  Merritt  Cox,  the  drawer, 
J.  C.  Whidock,  the  payee,  and  W.  F.  Cox  and  William  Cowan, 
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the  two  last  doing  botineas  as  partnen  under  the  firm  name  of 
Cos  ft  Cowan,  the  aooepton  of  the  following  bill :  -i- 

^  15,000.  HoPKHTBTiLLn,  Kt^  Aug.  8, 1876. 

M  Eighty  days  after  date  pay  to  the  order  of  J.  G.  Whitlook  fire 

thousand  dollars,  value  reoeiTed,  and  charge  to  acoount,  renewing 

a  bill  for  same  amoont  and  names,  dae  Aug.  8, 1875. 

**MxB]UTT  Gox« 
«« To  Messrs.  Cox  A  Cowajt,  New  York,  N.  Y." 

Written  acrosis  the  &oe  of  the  bill  were  the  words,  **Ao* 
oepted:  Cox  &  Cowan/* 

Whidoek  indorsed  said  biU  to  E.  M.  Wright  &  Co.,  of  Kew 
York,  who  in  tarn  indorsed  it  to  the  bank. 

The  petition  of  the  plaintiff  aUeges  the  presentation  of  the 
bill  in  the  city  of  New  York  for  payment,  the  refnsal  thereof, 
and  protest  and  notiee  to  the  drawer  and  indorser. 

Cox  &  Cowan  made  no  defence; 

Merritt  Cox  and  Whitlook,  however,  answered,  denying 
notice  of  protest,  the  dae  and  proper  presentation  of  the  bill, 
or  the  demand  of  payment. 

At  the  trial,  the  plaintiff,  having  read  the  bill  and  the  protest 
thereof  to  the  jury,  offered  evidence  tending  to  show  that  the 
notary  intrasted  with  said  bill  made  reasonable  and  diligent 
inqairy  for  the  acceptors  and  their  place  of  business  in  New 
York  City  at  the  place  or  places  frequented  by  them  when 
there,  and  could  not,  after  such  inqairy,  find  them  or  any  place 
of  business  of  them  or  either  of  them ;  that  he  then  demanded 
payment  on  the  day  of  maturity  in  business  hours  at  the  place 
so  frequented  by  them  when  in  said  city,  and  that  payment  of 
said  bill  was  then  and  there  refused ;  that  they  caused  inquiry 
to  be  made  by  the  said  notary  in  New  York  on  the  twen^- 
fifth  or  twenty-eixth  day  of  October,  1876,  of  E.  M.  Wright, 
a  resident  of  New  York  City,  and  one  of  the  firm  of  E.  M. 
Wright  &  Co.,  who  indorsed  said  bill  to  the  bank,  as  to  the 
post-office  address  respectively  of  said  Merritt  Cox  and  J.  C. 
Whitlock ;  that  said  notary  was  then  informed  by  said  Wright 
that  the  postKxffice  address  of  each  of  said  defendants  was 
Hopkinsville,  Ky. ;  that  said  notary,  on  the  twenty-eixth  day 
of  October,  187fi,  mailed  notices  of  said  protest  to  each  of  said 
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defendants  at  HopkinsYiUe,  Ey.  There  was  no  evidenoe  to 
show  that  the  bank,  or  any  one  for  it,  at  any  time  made  any 
other  inquiries  for  the  post-offioe  address  of  either  or  both  of 
said  defendants. 

Cox  and  Whitlock  introdaeed  evidence  tending  to  show  that 
the  bill  was  drawn  by  Merritt  Cox,  aeoepted  by  Cox  & 
Cowan,  and  indorsed  jby  Whitlock,.  all  m  Hopkinsrille,  Ey.| 
and  it  was  there  delivered  to  O.  V.  Thompson,  to  whom  the 
bill,  of  which  the  one  in  sait  was  a  renewal,  had  been  sent  by 
E.  M.  Wright  &  Co^  who  had  indorsed  the  same  to  the  bank 
as  collateral  security,  and  had  received  it  after  maturity  from 
the  bank  (the  holder)  for  the  purpose  of  having  it  renewed ; 
that  Thompson  sent  the  bill  in  suit  to  said  Wright  &  Co.,  who 
immediately  delivered  it  to  the  bank,  and  informed  it  that  the 
bill  had  been  executed  and  accepted  in  Kentucky ;  that  at  the 
time  of  the  execution  and  acceptance  of  said  bill,  and  at 
tiie  time  of  its  maturity,  the  acceptors  thereof,  W.  F.  Cox 
and  William  Cowan,  composing  the  firm  of  Cox  &  Cowan, 
each  resided  in  Hopkinsville,  Christian  County,  Ey.,  and  had 
their  place  of  business  there,  and  not  elsewhere ;  that  the  bank, 
when  it  took  said  bill,  and  when  it  was  executed  and  when  it 
matured,  was  informed  and  had  knowledge  that  the  residence 
and  place  of  business  of  Cox  &  Cowan  were  at  Hopkinsville, 
Ey.,  at  all  the  times  aforesaid ;  that  there  was  no  presentment 
for  payment  of  said  bill  or  demand  of  payment  of  the  same  to 
or  upon  said  acceptors,  or  either  of  them,  in  person  or  at  theii 
residence  or  place  of  business  in  Eentucky  on  the  day  of  its 
maturity,  or  at  any  time ;  that  there  was  no  sgreement  to  paj 
sikid  bill  in  New  York  except  as  shown  upon  its  face ;  that  tht 
post-office  address  of  both  Merritt  Cox  and  J.  C.  Whitlock  was 
then,  and  at  all  previous  times  for  fifteen  years  had  been.  New- 
stead,  Ey.,  and  never  at  Hopkinsville,  and  that  at  all  times 
when  the  bill  in  suit  or  the  previous  one  existed  G.  V. 
Thompson,  to  whom  the  bill  had  been  sent,  resided  in  Hop* 
kinsville,  Ky'.,  and  well  knew  the  post-office  address  of  both 
Cox  &  Whitlock  to  be  Newstead,  Ky.,  and  not  Hopkinsville , 
that  mail  facilities  between  Hopkinsville  and  New  York  were 
ample  and  daily,  and  that  a  letter  reached  one  place  from  the 
other  in  three  days ;  that  there  was  telegraphic  communication 
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between  the  two  places ;  that  E.  M.  Wright  &  Co.  were  fM- 
ton  and  eomnuasion  metehanta  in  New  York,  and  in  that 
capacity  did  hnaineM  for  Cox  &  Cowan,  and  in  the  coune 
thereof  the  bill  was  receiyed ;  that  each  of  the  firm  of  Cox  & 
Cowan  daring  the  coarse  iA  said  basiness,  and  ap  to  Jane, 
1875,  on  different  occasions  visited  New  York  on  bosiness, 
and  while  there  wrote  and  received  letters  at  the  office  of  said 
Wright  &  Co.,  and  looked  after  bosiness  intmsted  with  said 
factors,  and  did  the  like  with  other  factors  in  their  employment 
in  said  city. 

The  plaintiff  ■.  then  introdnced  evidence  tending  to  show  that 
the  original  bill  was  sent  to  O.  V.  Thompscm  by  said  E.  M. 
Wright  &  Co.,  who  corresponded  with  said  Thompson  in  their 
own  names,  disdoring  no  sort  of  agoicy  for  the  bank ;  that  he 
procared  the  renewal  of  said  bill  at  their  instance  and  by  their 
instraction,  and  sent  it  to  them  when  obtained ;  that  he  had 
no  commnnicaftion  with  the  bank,  and  was  never  at  any  time 
in  any  respect  its  agent,  and  did  not  inform  it  or  Wright  ft  Co. 
of  the  postoffice  address  of  Merritt  Cox  or  Whitlock,  and  was 
not  inquired  of  as  to  either,  and  afterward  had  no  farther  con* 
nection  with  the  bilL 

The  coart  instructed  the  jury  that  the  bills  <rf.  exchange 
were  in  law  payable  in  the  city  iA  New  York,  notwithitand 
ing  the  plaintiib  may  have  known,  before  making  acceptance 
and  indorsement  thereofi  that  the  acceptors,  Oox  &  Cowan, 
actually  resided  at  Hopldnsville ;  that  if  the  jury  believed 
that  the  notary  made  reasonable  and  diligent  inquiry  for  the 
acceptors  at  their  place  of  buriness  in  New  York,  at  the  place 
or  places  frequented  by  them  in  that  city,  and  could  not  after 
such  inquiry  find  tiiem  or  their  place  of  business,  then  the 
demand  of.  payment  during  bosiness  hours  on  the  day  of  the 
maturity  of  tiie  bill  at  the  place  so  frequented  by  them  in 
the  city  of  New  York  was  sufficient ;  that  if  the  bank  did  not 
know  the  postoffico.  address  of  the  drawer,  Merritt  Cox,  and 
the  indorser,  J.  C.  Whitlock,  and  if  the  notary  made  inquiry 
as  to  their  several  post-office  addresses  of  Wright  ft  Co.f  wlu> 
had  assigned  the  biUs  to  the  plaintiff,  and  who  were  the  cor- 
respondents of  the  acceptors,  and  in  the  judgment  of  the  notary 
were  likely  to  be  informed  as  to  such  post-office  addresses,  and 
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who  professed  to  know  them,  anA  was  mioniied  thai  their  poet- 
offioe  address  was  HopkiiisTille,  Ky. ;  and  if  the  notary  tms-' 
mitted  notices  on  the  day  after  the  protest  by  mail,  postpaid, 
to  the  drawer  and  indorsers  at  the  post-office  address  so  asoer 
tained  by  the  notary,  such  notice  of  protest  was  good  to  bind 
the  drawer  and  indorsers  respeetiTely. 

The  defendants  excepted  to  these  several  instamoticiis,  and 
also  made  several  requests  for  instmetions,  each  of  which  was 
refosed. 

There  was  a  verdict  and  judgment  for  the  plainti£L  The 
def endantsi  Menitt  Cox  and  Whitlook,  then  soed  oat  this  writ 
of  error. 

In  the  second  case  the  facts  are  in  snbstance  identical  with 
those  in  the  first  casct  except  that  J.  D.  Claidy  was  the  payee 
and  indorser  of  Ihe  bilL 

Mr.  Watter  Hvam  for  the  plaintifh  in  error. 

The  fact  that  the  bill  of  exchange  was  addressed  to  Cox  A 
Cowan,  New  York,  N.  Y.,  does  not  render  it  at  all  events 
payable  thersi  and  it  was  error  for  the  court  to  so  instruct  the 
jury.  Rowe  v.  Taunff^  2  B.  &  B.  276 ;  FetUan  v.  O-inmdry^ 
18  East,  468;  Chitty,  Bills,  161 ;  lAghUry.  WiO,  2  Watts  & 
S.  (Pa.)  140 ;  FUher  v.  Evan$,  6  Binn.  (Pa.)  641. 

The  aooeptoTs  never  had  a'  residence  or  place  of  business  in 
New  York.  On  the  contraryi  they  lived  and  did  business  in 
Hopkinsville,  Ky.,  where  the  bill  was  executed  and  delivered. 
Their  residence  or  place  of  business  was  not  subsequently 
changed.  These  facts  were  known  to  the  bank  when  it  took 
the  bill,  and  before  its  date,  and  when  it  matured.  Hence,  in 
the  exercise  of  the  diligence  necessary  to  bind  the  drawer  and 
indorser,  it  was  absolutely  essential  that  presentment  for  pay- 
ment should  have  been  made  in  Kentucky  at  the  maturity  of 
the  bills.  Taylor  v.  Snyder^  8  Denio  (N.  Y.),  146 ;  jSjpiM  v. 
GHlmare^  1  N.  Y.  821 ;  Bank  ^  Orlsan$Y.  WhitUmare^  12  Gray 
(Mass.),  469 ;  1  Parsons,  Bills  and  Notes,  421-426, 441, 468 ; 
Jk  re  aijfn,  16  Nat.  Bank.  Beg.  602,  608 ;  FUk^r  v.  JTwrns, 
iupra ;  Mu$9<m  v.  Xois,  4  How.  274 ;  WkiUridee  v.  Narikem 
Bankr  10  Bush  (Ky.),  602 ;  Bam$9  v.  FotyJkm,  6  R.  I.  269 ; 
Story,  Bills,  hwt  clause,  sect  826. 

While  a  protest  was  unnecessary,  demand  of  payment  and 
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notice  were  quite  as  essential  as  in  ease  of  a  foreign  bilL 
Soffer  Y.  Boiwett^  4  J.  J.  Maieh.  (Ey.)  62. 

Tlie  address  of  the  drawee  on  a  biU  of  excliange  is  nothing 
more  than  an  intimation  of  where  he  is,  or  of  where  he  resides 
or  does  business.  It  is  p^rhapsimma/iMM  his  residence.  Bawe 
T.  Taunffi  9upra;  Fentan  t.  <7<nffulry,  18  Bast,  468 ;  Chitty, 
Bills,  151 ;  Lamy  r.  SeoU^  24  Wend.  (N.  T.)  868. 

Mr.  WUUam  D.  Shipman  and  Jfr.  W.  W.  Ma^arUmd^  contra. 

The  biUs  were  addressed  to  the  drawees  at  the  city  of  New 
York,  and  were  accepted  generally.  They  were  ther^ore  pay- 
able at  that  city. 

No  matter  in  what  part  of  the  world  the  acceptors  may,  in 
fact,  hare  dwelt,  they,  by  accepting  a  bill  addressed  to  them  at 
New  York,  elected  to  reside  there  for  the  purpose  of  its  pres- 
entation and  payment.  Smith  y.  IdUU^  10  N.  H.  626 ;  1  Am. 
Lead.  Cas.  (6th  ed.),  p.  454  s  Story,  Bills,  sect.  868 ;  Chitty, 
Bills,  1T2-176,  822,  828,  897. 

The  duty  of  the  holder  is  performed  when  he  has  made 
diligent  effort  to  find  the  acceptor  at  the  place  where  he  has 
undertaken  to  pay  the  bill. 

It  follows  that  the  chaige  on  'this  point  was  right.  Story, 
Bills,  sect  851  and  note ;  8  Kent,  C!om.  (12th  ed.),  p.  96  and 
notes;  1  Parsons,  Notes  and  Bills,  p.  440  and  note. 

The  charge  of  the  court  below  upon  the  question  of  notice 
to  the  drawer  and  the  indorsers  of  the  bills  was  dearly  within 
the  rule  laid  down  in  Lambert  t.  Qhiseliny  9  How.  266.  See 
also  Eufit  Y.  Mayhee,  7  N.  Y.  266 ;  Story,  Bills  of  Exchange, 
sects.  299,  808,  851,  887 ;  Carter  y.  Smith,  9  Gush.  (Mass.) 
821. 

Mr.  Justios  Cliffobd  deliyered  the  opinion  of  the  court. 

Bills  of  exchange  are  written  orders  or  requests  from  one 
party  to  another  for  the  payment  of  money  to  a  third  person  or 
his  order,  on  account  of  the  drawer,  and,  if  payable  at  sight 
'or  at  a*  date  subsequent  to  the  acceptance  by  the  drawee,  the 
instrument  must  be  duly  presented  for  payment,  else  the  par* 
ties  to  the  same  conditionally  liable  for  the  payment  of  the 
amount  will  be  discharged.  Different  rales  preyail  as  to  the 
place  where  the  presentment  for  payment  must  be  made» 
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dependent  upon  tlie  form  of  fhe  instnunent  and  the  piece 
where  and  the  terms  in  which  it  was  accepted. 

Sach  an  inetroment  most  first  be  accepted ;  and  if  when  pre- 
sented for  that  purpose  the  drawee  refuses  to  accept  the  same, 
it  must,  if  it  is*  a  foreign  bill,  be  protested  for  non-acceptance, 
the  rule  being  that  the  place  of  protest  is  the  place  where  the 
same  is  required  to  be  presented  for  acceptance,  unless  it  is  in 
terms  payable  at  some  other  place.  Due  presentment  for  pay- 
ment must  also  be  made,  the  general  rule  being  that  the  p^ace 
of  payment  is  the  place  where  the  acceptor  resides,  or  where 
on  the  face  of  the  bill  it  is  addressed  to  him,  unless  some  other 
phice  is  specifically  designated  in  the  instrument.  Story,  BiUa, 
sects.  48,  282. 

Sufficient  appears  to  show  that  the  subject-matter  of  the 
present  controyersy  is  a  bill  of  exchange  drawn  by  the  defend- 
ant first  named,  the  address  to  the  drawees  being  ^^  Messrs. 
Cox  &  Cowan,  New  York,  N.  Y.  /*  for  the  sum  of  95,000,  pay- 
able eighty  days  from  date,  value  reoeiYed,  and  the  indorse- 
ment on  the  face  of  the  bill  is  as  follows :  **  Accepted.  Cox  & 
Cowan.** 

That  the  bOl  was  duly  presented  for  acceptance,  and  that  it 
was  accepted  by  th^  drawees  in  the  manner  described,  is  ad 
mitted;  nor  is  it  denied  that  it  was  diily  indorsed  by  the 
payee,  nor  that  the  plaintifE  bank  became  the  iona  fide  holder 
of  the  bill  by  virtue  of  the  second  indorsement  exhibited  in 
the  record. 

Payment  of  the  bill  at  maturity  being  refused,  the  plaintiff 
bank,  as  the  lawful  holder  of  the  same,  caused  it  to  be  protested, 
and  instituted  the  present  action  against  the  drawer,  the  accept- 
ors, and  the  payee  as  the  first  indorser,  to  recover  the  amount. 
Process  was  served,  and  the  drawer  and  indorser  appeared  and 
filed  separate  answers. 

Though  the  answers  are  separate,  yet  the  material  defences 
in  each  are  the  same,  and  may  be  considered  together.  They 
are  as  follows:  1.  That  the  bill  was  not  duly  presented  to  the 
acceptors  for  payment  2.  That  it  was  not  duly  protested  for 
non-payment.  3.  That  due  notice  was  never  given  to  the 
drawer  of  the  dishonor  of  the  bill  or  of  the  failure  of  the 
acceptors  to  pay  the  same  at  maturity. 
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Amended  answen  hayuig  sabseqaently  been  filed  hj  die 
Mime  {Murtiee,  they  went  to  triftU  and  the  Terdiet  and  judgment 
were  in  f avcnr  of  the  plaintiff  bank  against  the  drawer,  aocept- 
ors,  and  indoraer  for  the  amount  specified  in  the  transoript 
Ezoeptions  were  filed  by  the  defendants,  and  they  sued  oat  tiie 
present  writ  of  error. 

Since  the  cause  was  entered  here,  the  defendants  haye  as» 
signed  for  error  the  following  causes :  1.  That  the  Circuit  Court 
erred  in  instructing  the  jury  that  the  bill,  being  addressed  to 
the  draweesi  ^  New  York,  N.  Y.,*'  is  in  law  payable  in  New 
York  City.  2.  That  the  Circuit  Court  erred  in  refusing  to  in- 
struct the  jury  that  the  acceptance  of  Ihe  bill,  as  shown  in  the 
transcripti  was  a  general  acceptance,  which  made  the  bill  pay- 
able at  no  particular  place.  8.  That  the  Circuit  Court  erred 
in  refusing  to  instruct  the  jury  that,  in  order  to  charge  the  de- 
fendants, the  officers  of  the  plaintiff  bank,  if  they  knew  at  the 
maturity  of  the  bill  where  the  residence  and  place  of  business 
of  the  acceptors  were,  as  stated  in  the  answers,  must  show  that 
the  bill  was  presented  and  that  payment  was  demanded  at 
their  residence  or  place  of  business.  4.  That  the  Circuit 
Court  erred  in  instructing  the  jury  that  if  the  notary  made 
reasonable  and  diligent  inquiry  for  the  acceptors  and  their 
place  of  business  in  the  city  of  New  York,  and  could  not  find 
either  their  residence  or  place  of  business,  and  that  he  then 
demanded  payment  during  business  hours  at  the  place  or  places 
frequented  by  them  when  in  said  city,  that  such  a  demand  was 
a  sufficient  presentment  to  maintain  the  action. 

Evidence  was  introduced  by  the  defendants  tending  to  show 
that  throughout  the  transaction  they  were  all  residents  Of  the 
State  of  Kentucky,  and  that  the  bUl  in  question  was  drawn 
and  indorsed  in  the  State ;  that  it  was  sent  by  one  Thompson 
to  the  firm  of  Wright  &  Oo.,  who  delivered  the  same  to  the 
plaintiff  bank  or  their  officers,  who  were  informed  where  the 
bill  was  executed  by  the  drawer  and  indorser.  They  al'o  in- 
troduced testimony  showing  that  the  officers  of  the  bank,  when 
they  look  the  bill,  knew  where  the  drawer  redded  when  it 
was  forwarded,  and  afterwards  when  it  was  accepted  by  the 
drawees.  Explanatory  evidence  was  also  given  by  the  plaintiff 
bank  showing  that  no  sort  of  agoioy  existed  between  the  per^^ 
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son  by  ^rhorn  the  bill  was  ferwaxded  and  the  finn  bj  whom  ii 
was  deliTared  and  the  plaintiff  bank,  and  ihas  the  ionnir  neyer 
bad  any  oonunonicalaon  with  the  bank,  and.  never  informed 
either  tiie  bank  or  the  said  firm  of  the  poetH>ffice  addrev  of  any 
one  of  the  defendants. 

Commercial  rules  eTerywhere  require  that  to  fix  the  liability 
of  the  drawer  of  a  bill  of  exchange  or  the  indoiser  of  a  bill  or 
note  there  must  be  a  legal  presentment  of  the  instrument  to 
the  acceptor  or  maker,  or  payment  must  be  demanded  ot  such 
a  party  on  the  day  the  instrument  becomes  payable.  That 
payment  must  be  demanded  from  the  taiaker  of  a  note  and 
notice  of  its  nourpayment  forwarded  to  the  indorser  in  due 
time,  in  order  to  render  him  liable,  is  so  firmly  settled,  says 
Marshall,  C.  J.,  that  no  authority  need  be  cited  to  support  the 
proportion.  Magryd^  t.  Bank,  8  Pet  87,  90;  Tk€  JumaUi 
Bitnk  T.  Sale,  16  Seig.  &  R.  (Pa.)  167. 

Nobody  doubts  the  correctness  of  that  rule,  and  it  is  equally 
well  settled  that  when  a  note  or  bill  is  expiessod  to  be  payable 
at  a  particular  place,  a  demand  there  is  always  sufficient  to 
charge  the  indorser.  Story,  Bills  (4th  ed.),  sect  867 ;  Chitty, 
Bills  (18th  Am.  ed.),  407 ;  Bawe  ▼.  Ttnmg^  2  Brod.  &  B.  166 ; 
Piequei  t.  OwrtU,  1  Sumn.  478. 

Text-writers  of  undoubted  authority  state  that  an  accept- 
ance is  an  engagement  to  pay  the  bill  according  to  the  tenor 
of  the  acceptance,  and  that  a  general  acceptance  is  an  engage* 
ment  to  pay  according  to  the  tenor  of  the  bill.  Bayley,  Bills 
(6th  ed.),  164 ;  Chitty,  Bills  (18th  Am.  ed.),  842. 

Cases  arise  where  the  drawer  of  a  bill  of  exchange  desig- 
nates in  the  instrument  the  place  of  payment,  and  the  deci- 
sions are  that  in  such  a  case  both  the  drawer  and  the  indorser 
will  be  discharged  unless  the  bill  be  there  presented  fot  payment 
at  maturity ;  but  the  same  decisions  hold  otherwise  as  to  the 
maker  of  a  note  and  the  acceptor  of  a  bill,  the  rule  being  that, 
unless  the  restrictiye  words  **only  and  not  elsewhere*'  are 
added,  no  presentment  there  at  maturity  or  afterwards  is 
necessary  to  chaige  such  a  party.  Fod^n  ^  SlaUr  r.  Skarp^ 
4  Johns.  (N.  T.)  188;   WolcM  y.  Van  Sant9oard,  17  id.  248. 

Where  no  place  of  payment  is  expressed  in  a  bill  or  note, 
the.general  rule,  in  tiie  absence  of  any  agreement  or  oironm- 
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ftanees  fixing  or  indioting  a  differmt  intentioii,  is  that  fho 
plaoe  oi  pretentmont  is  the  place  where  the  aooepior  or  maker 
reodee,  or  at  iheir  ufual  plaoe  of  bnnneee.  CiremnetenoeBi 
howeyer,  may  control  the  nsaal  inference  arising  from  the 
mmt  of  any  such  ezpreesion  in  the  instroment  which  may 
warrant  a  Tery  different  oondosion.  Thns,  if  a  bill  were 
drawn  npon  a  merchant  when  abroad,  and  should  be  addressed 
to  him  at  Paris  or  at  London,  the  place  of  payment  would  be 
the  plaoe  where  the  drawer  accepted  the  instrument,  whether 
Paris  or  London,  and  not  the  place  of  his  residence  when  the 
bill  was  drawn  or  at  its  maturity.  1  Daniel,  Negotiable  Seen* 
rities  (2d  ed.)f  sect.  90. 

Provided  no  place  is  designated  or  agreed  or  indicated  in  the 
form  of  the  address  or  the  terms  of  the  acceptance,  the  rule 
then  is  that  the  presentment  for  payment  must  be  made  at  the 
home  or  domicile  of  the  acceptor  or  mak«r,  or  at  their  usual 
place  of  bufliness  during  business  hours.    Id.,  sect  886. 

Parol  testimony  to  show  such  an  agreement  is  admissible,  it 
being  settled  law  that  the  introduction  of  such  testimony  is 
not  inconsirtent  with  the  rule  that  a  written  instrument  can- 
not be  varied  by  parol  evidence.  Brenf$  JBxr$.  v.  The  Bant 
qfthe  MOropolii^  1  Pet.  89,  92. 

Unlike  the  indorser,  the  maker  of  a  promissory  note  is  liable 
without  any  demand  of  payment.  His  undertaking  is  uncon- 
ditional, but  the  indorser  only  undertakes  to  pay  if  the  maker 
does  not,  which  makes  it  necessary  for  the  holder  to  take  proper 
steps  to  obtain  payment  from  the  maker,  from  which  it, follows 
that  his  contract  is  that  due  diligence  shall  be  used  to  that  end; 
and^when  the  parties  agree  what  shall  constitute  due  diligence 
in  the  particular  ease,  says  Marshall,  C.  J.,  they  do  not  alter 
the  written  contract,  but  agree  upon  an  extrinsic  circumstance, 
and  substitute  that  agreement  for  an  act  which  the  law  pre- 
scribes as  such  when  they  are  silent. 

Acceptors  of  a  bill  of  exchange  stand  in  the  seme  relation  to 
the  drawee  of  the  bill  as  the  nmker  of  a  note  does  to  the  payee, 
the  aeceptor  being  the  principal  debtor  in  a  bill  precisely  as  the 
maker  is  of  a  promissory  npte,  the  rule  being  that  the  liability 
of  the  acceptor  is  governed  by  the  t^rms  of  his  acceptance,  just 
as  the  liability  of  the  maker  of  a  note  is  defined  and  govened 
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by  tiie  terms  of  a  note ;  nor  can  the  place  of  payment  be  ci  any 
more  importance  in  the  one  case  than  in  the  other. 

When  a  note  or  bill  is  made  payable  at  a  particular  banki  ae 
is  frequently  the  case,  it  is  well  known  that,  according  to  the 
nsoal  contM  of  business,  the  note  or  bill  is  usually  lodged  in  the 
bank  for  collection ;  and  if  the  maker  or  acceptor  calls  to  take 
it  up  when  it  &lls  due,  and  it  is  delrrered  to  him,  and  he  pays 
the  amount,  the  business  is  dosed  j  but  if  he  does  not  find  the 
note  or  bill  at  the  bank,  he  can  deposit  the  money  to  meet  the 
same  when  it  shall  be.presented,  and  the  proof  of  such  tender 
and  deposit,  in  case  of  a  subsequent  suit,  will  exonerate  him 
from  all  costs  and  damages.  Or  should  the  note  or  bill  be  made 
payable  at  some  other  place  than  a  bank,  and  no  d^KMit  should 
be  made,  or  he  should  choose  to-  retain. the  money  in  his  own 
possession,  an  offer  to  pay  at  the  time  and  place  would  pro- 
tect him  against  interest  and  costs  on  bringing  the  money  into 
court. 

Rules  of  a  different  character  have  sometimes  prerailed  in 
other  jurisdictions,  but  the  principles  to  be  applied  in  such  a 
case  are  settled  in  this  court,  nor  is  it  necessary,  where  the  note 
orbill  is  payable  at  a  specified  time  and  place,  to  aTSr  in  the 
declaration  or  prove  at  the  trial  that  a  demand  was  made  at 
that  place  in  order  to  maintain  the  action,  the  established  rule 
bring  that  if  the  maker  or  acceptor  was  at  the  place  at  the 
time  designated,  and  was  ready  and  offered  to  pay  the  money, 
it  is  matter  of  defence  to  be  pleaded  and  proved.  '  WaUaee  v. 
MeOcmnettrlZ  Pet.  186, 160;  1  Daniel,  Negotiable  Securities 
(2d  ed.),  sect  648 ;  Edwards,  Bills  (2d  ed.),  15(9 ;  Bawe  v. 
Toung,  2  BIL  891,  895. 

Beyond  doubt, 'these  principles  are  applicable,  as  determined 
by  this  court,  where  the  suit  is  against  the  maker  of  the  note  or 
the  acceptor  of  the  bill;  but  when  recourse  is  had  to  the  in* 
dorser  of  the  note  or  the  drawer  of  the  bUl,  very  different  con- 
siderations arise,  as  they  are  not  the  principal  debtors  to  the 
holder  of  the  instrument.  Their  undertaking  is  not  absolute, 
like  that  of  the  msker  of  the  note  or  tiie  acceptor  ci  the  biU^ 
but  conditional,  that  if  the  maker  in  the  one  ctase  or  the  ao . 
ceptor  in  the  other  refuses  to  make  good  the  undertaking  they" 
pay  the  amount.    Hence,  the  holder  is  bound  to  use  duo 


Oct.  1879.]  Oox  9.  NiiiioNAL  Bahk.  715 

dOignnoe  to  obtein  paymfint  from  tli0  makir  cnr  aMtptor,  as  a 
conditioii  preoedent  to  his  right  to  reooYar  of  the  parties  only 
oonditioiially  liable.  Consequently,  when  a  place  of  payment  is 
designated  in  the  body  of  the  note  or  bill,  the  drawer  or  indorser 
has  a  ri(^t  to  jmsome  that  the  maker  or  acceptor  has  prorided 
fonds  at  soeh  place  to  pay  the  note  or  billt  uid  to  require 
the  hoUer  to  apply  for  payment  at  such  place,  unless  when  the 
place  designated  is  a  bank,  and  the  bank  is  the  holder  of  the 
instrument,  when  the  rule  does  not  apply.  In  all  other  cases 
the  obligation  is  absolute,  that  the  holder  must  aver  and  prove 
a  presentment  at  the  designated  place,  unless  the  necessity  is 
obviated  by  agreement,  or  something  appearing  in  the  instru- 
ment to  indicate  a  different  intention.  Bixnk  qf  the  Unit$d 
Stats$  T.  Smith,  11  Wheat  171, 176. 

Suppose  that  is  so,  then  there  never  noed  be  any  difficulty  in 
determining  the  righte  of  the  parties  in  vaeh  a  case,  where  the 
place  of  payment  is  specifically  designated  in  the  biO,  or  where 
the  terms  of  the  instrument  contain  no  such  designation  what- 
ever, as  the  rule  of  procedure  in  each  case,  though  different,  is 
equally  plain  and  unmistakable.  Nor  do  the  parties  here  diffisr 
in  respect  to  those  rules,  but  the  plaintiff  bank  contends  that 
the  bill  in  question  brings-  the  case  within  the  category  of  the 
first  case,  but  the  defendants  insist  that  it  falls  within  the 
second,  where  no  place  of  payment  is  designated. 

Looking  at  the  terms  of  the  bill,  independent  of  the  address 
to  the  drawees  and  the  acceptance  written  across  the  &ce  of 
the  bill,  it  would  seem  that  the  theory  of  the  defendants  is 
correct ;  but  the  bill  is  addressed  to  ^^  Messrs.  Cox  &  Cowan, 
New  York,  N.  T.,*'  as  drawees,  and  is  by  them  accepted  with- 
out explanation  or  condition,  from  which  it  follows  as  a  reason- 
able inference  that  they  accepted  the  bill  as  if  they  were  at* 
the  time  in  the  city  of  New  York,  and  having  so  accepted  it 
without  explanation  or  condition,  the  legsl  construction  of  the 
instrument  is  that  it  became  payable  when  it  fell  due  at  the 
place  demgnated  by  the  address  as  the  place  where  the  accept- 
ance took  pbMse.  ffahUad  v.  SkelUm,  6  Q.  B.  86;  1  &  2  Geo. 
IV.  c  78 ;  88  British  Stats.  291. 

Bills  of  exchange,  like  other  written  instruments,  are  subject 
to  \»gtl  construction  in  order  to  ascertain  the  intent  and  mean* 


CHICOBT.    8m  CWtoMt  DmIiw  ,  1. 
CITATIOK.    8m  Praetiee,  10-21. 

cmzENsmp.  8m  CMHteMoi  Xw,  e-io. 

CIVIL  OFFICE.    8m  Office,  Sytpetuian  from. 

CIVIL  RIGHTS.    8m  CctuHuuitmal  Urn,  6-10. 

CLAIMS,  COURT  OF.    8m  dmrto/Clakm. 

COLLATERAL  SECURITT.     8m  BiUf  ^  BxAtmge 
Sotu,  1 ;  Nalitmal  Bank,  1,  2. 

1.  A.t  in  ofdar  to  aecora  the  payment  of  hialioie  to  B.«  pledged  to  the  hi* 

with  autfaorifcy  to  aell  tbem  in  defiMilt  of  moli  payownt.  Defanlt 
having  bMn  made,  B.  aold  them,  end  in  ICeich,  1878,  epfilied  to  the 
ceehier  of  the  benk  to  here  th«n  trensfened  on  ifte  books.  Thai 
oflber  refnted  to  ellow  the  transfer,  on  the  ground  that  A.  was 
indebted  to  the  bank.  Before  the  transfer  oonld  be  enforced,  the 
bank  failed,  and  C.  wm  appointed  a  teoeiTer,  against  whom  B., 
Feb.  24, 1876,  bnmgfat  this  aetioD  to  reoorv  daimiges  for  the  loss 
sustained  l^  him.  It  does  not  appear  that  the  bank  erer  adc^ted 
any  by-law  proTiding  for  a  lien  on  the  sharss  of  a  stockholder  in- 
debted to  it,  or  that  A.'s  debt  to  it  had  been  contracted  befars  his 
stock  WM  pledged  to  B.  Heldfl.  That  the  action  is  not  prescribed  by 
the  limitation  of  one  year.  2.  That  the  cashier  baring  been  intrusted 
by  the  directors  of  the  bank  with  the  transfers  cf  stock,  his  refusal 
to  permit  the  transfer  wm  the  refusal  of  the  bank.  8.  That  Judg- 
ment haying  bMu  rendered,  the  court  below  had  power  to  order  C.  to 
pay  the  claim,  or  certify  it  to  the  comptroller.     Cam  t.  Bank,  448. 

2.  A  statement  in  a  contract  between  a  rulroad  company  and  a  con- 

struction company,  that  the  former  would  pay  the  latter  out  of  a  oei^ 
tain  fund,  —  the  subscription  of  a  particular  county  along  the  road 
—is  not,  within  the  meaning  of  the  laws  of  Iowa,  such  a  taking  by 
the  latter  company  cf  a  collateral  security  m  to  vitiate  its  lien. 
BemowU  Comu,  467. 

COMTTT.    8m  CarpanUiani,  1. 

1.  Where  no  Federal  question  is  iuTolred,  this  court  will  follow  tiie 

oonstruetion  which  hM  been  uniformly  giren  to  the  Constltation  or 
the  Utws  of  a  State  l^  its  higfaMt  court  FairfiM  r.  C&mtg  rf 
Gattadn,  47. 

2.  CasM  afikrming  this  principle  cited  and  examined.    Id. 

8.  This  court  accepts  m  binding  the  decision  of  the  Supreme  Court  of 
lUinols  in  Ckieago  (r  /m»  Railroad  Co.  t.  Pmekney  (74  HI.  277) 
and  subsequent  oasM,  construing  the  section  of  the  Constitution  ol 
that  State  in  forM  July  2, 1870,  whidi  proridM  that  "no  Munty, 
Mf,  town,  township,  or  other  mnnleipality  shall  ever  become  sub- 
ieriber  to  tiie  caidtal  stock  of  any  railroad  or  priTate  corporatioii, 
or  make  donation  to,  or  loan  its  credit  in  aid  of,  such  eoixwration: 
FroMod,  AowcMT,  that  the  adoption  of  this  artiele  shall  not  be  eon* 
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the  bin  or  tiie  maker  of  the  note,— the  only  effect  of  (lie  ne|^ 
leot  at  to  SQoh  a  party  being  that  it  relieyefl  him  from  cost  and 
damages  if  he  was  ready  at  the  time  and  place  named  to  pay 
the  amoont  and  there  was  no  one  to  recetve  it.  Snch  readiness 
is  cqniTalent  to  a  tender,  and  an  answer  pleading  that  &ot  and 
payment  of  the  money  into  coart  will  be  a  bar  to  the  recorery 
of  inteiest  and  cost  SiU$  y.  Plae§,  i8  N.  T.  6ii0;  OdUhfM 
Y.  Canidy,  8  Oow.  (N.  T.)  S71. 

Want  of  dne  diHgenoe  csnnot  be  saccessfolly  set  np  in  this 
ease,  as  the  protest  was  giren  in  evidence,  and-  shows  to  a 
demonstration  that  eyery  thing  tiie  law  reqnixes  was  done  .to 
find  the  aooeptors  or  their  place  of  bosiness  without  success, 
and  that  the  protest  was  finally  made  at  the  only  place  in  the 
city  of  New  York  where  they  were  accostomed  to  transact  any 
business. 

Diligence  is  doubtlsss  required  of  the  holder  to  ascertain 
the  proper  place  to  present  the  bill  for  payment  i  bat  it  is  not 
necessary  to  give  that  issue  much  conrideration  in  this  case, 
as  it  is  not  controverted  that  every  needful  effort  in  that  regard 
was  made,  if  the  true  theory  of  the  Ull  is  that  it  was  payable 
in  the  ciiy  of  New  Yoik,  which  is  asserted  by  the  plaintiff 
bank  and  denied  by  die  defendants. 

Nothing  need  be  added  to  what  has  already  been  remarked 
to  explRin,ti>A  views  of  the  court  upon  that  subject,  Irhich  arci 
that  the  bill  having  been  addressed  to  the  drawees  at  the  citr 
of  New  York,  and  they  having  accepted  the  same  without 
qualification,  explanation,  or  condition,  the  bill  became  paya- 
ble in  that  diy,  even  though  no  mention  was  made  of  any 
dwelling,  store,  or  place  of  business  where  the  bill  should  bet 
presented. .  Free$0  v.  BraunUU^  85  N.  J.  L.  j286 ;  1  Bell,  Com. 
(6th  ed.)  412. 

Nor  is  it  necessary  to  repeat  the  views  heretofore  expressed, 
that  the  acceptor  of  the  bill,  like*  the  maker  of  a  note,  is  the 
promissory  debtor  in  such  a  case,  and  that  in  respect  to  such  a 
party  to  a  bill  no  presentment  or  demand  of  payment  need  be 
made  at  the  specified  place  in  order  to  render  him  liable  to  an 
action  on  tiie  instrument.  Story,  Notes  (Tth  ed.),  sect  228 ; 
1  Parsons,  Bills  and  Notes,  42&-429;  Thompson,  Bills  (2d 
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Our  deeisioiu  we  dadnTe  to  fhat  «Seet|  and  it  is  •quDy 
dMT  in  this  eass  that  orwj  step  nncesssry  to  bind  the  drairar 
sad  the  indonor  was  also  taksn  by  tha  hddsr  of  the  bill 
dsseiibad  in  tha  deckiatioiL  Stoiy,  Notes  (7th  ad.),  SS6; 
OturUr  Y.  SmUh,  9  Cosh.  (Mass.)  S21. 

Prescntmeot  at  tha  spaeUiad  fdaoe  as  against  tha  aceeptot 
of  a  bjD  is  not  naoassary,  tha  nila  being  thati  if  ha  was  ready 
at  tha  time  and  plaoa  to  pay,  ha  may  prora  that  as  a  defenoe ; 
but  tha  rale  is  otbanrisa  as  agunst  the  dimwer  and  indoisars. 
8  Kaati  Com.  (12lli  ed.)  100, 104. 

Five  other  assignments  of  error  are  set  farth  in  the  brief  ef 
the  defendanta;  bnt  it  is  nnneeeesary  to  pnisne  the  discnssioo, 
as  the  vemailci  abeady  made  are  sofficient  to  show  that  there 
is  no  errctf  in  the  reoord,  and  that  tha  judgment  should  be 
affirmed. 

Exacdy  die  same  qaestions  are  also  inrolTod  in  the  second 
of  the  abore^ntitled  eaaes.  Both  were  aigoed  and  submitted 
It  the  same  time,  and  must  be  decided  in  the  same  way.  In 
each  case 


INDEX. 


ABAKDOnD  FBOFEBTT.    8m  Coftmid  mni  Almimmi  IS  ^fmt§* 

ALABAkA.    8m  Jflb  ^  BaA/mg^  mid  i^^wfMui|  Nairn,  2t  JVWimI 
JBonCf  ly  S« 

ALDBir. 
t.  A  m1^  of  laadt  in  TezM,  made  hdoi%  har  MpMitkn  from  Mnloo, 
ti^  a  eilabMi  to  a  ao&Midmii  oUmu  mmid  the  title  to  Urn  lattv. 
n^  thewby  oeqaiMd  e  dcfamlMe  eetnte  la  tbem«  wUeh  he  eovld 
hold  mtil:  depiived  theraol  bj  the  ■aprame  eathoritf,  npon  the 
MktAmi  eaofltteinment  of  the  feot.  ot  l*H  noii  leeldemie  end  alieBeflef 
or  upon  the  denovaomeBt of  e  prifateeiliaiB.    PUB^  r.  Jfeorfy 

9.  Li  the  ebmaM  of  proof  tiiel  en  ettn  hm  beoeme  e  dUmn  of  tim 
TTnittd  ^^^^Hfi  ^W  wjgtnel  rtetne  ii  famnmed  toniwitinne     Ntrnm 
ti$im  T.  IfnicBi,  488. 

«.  A.,  a  oiliaaB  of  Switaeriaad,  died  in  1881  in  ^^iginia  intaatata  and 
withool  iaaoe.  For  want  ttf  an  hair  eapeUe  vnde^  the  ataftnlw  of 
the  State  to  inherit  the  laadb  them  aitmifta  whanof  he  died  aeiaed 
in  Im,  UMgr  were  lold  by  the  eaoheelor  of  the  peopv  diatriet  A. 'a 
next  of  k£i«  B.,  a  oEtiien  of  Switaarland,  filad  a  petition  to  raoorer 
the  incwjaedi  of  that  aale*  Upon  oonaideratioB  of  the  tiaatj  between 
the  United  Statm  and  the  Swim  Confederation  of  Hot.  S6,  1860  (10 
aial  687),  — JMd»  1.  That  the  traatgr  it  the  aqpr^pne  kw  of  the 
landt  and  bj  its  terma  the  ineapedly  of  B.  aa  an  alien  waa  m  far 
lemofed  aa  to  entitle  him  to  reoover  and  aall  the  landa  and  *^  with- 
draw and  export  the  proceeds  thersoL"  2.  That  hia  rights  time 
aeenrad  am  not  barred  l^'the  1i4M  of  tiase,  inaamoeh  aa  no  atatote 
of  IHiginia  praseribm  the  ttnn  within  irtiieh  thsgr  must  be  asaartad, 
8.  That  wliem  a  treaty  admits  of  two  oonatmotionav— ode  imtiiotifo, 
aa  to  the  ri^ta  that  may  be  elaimed  nnder  it,  and  the  other  libeialt 
—the  latter  ia  to  be  pmfened.  i.  That  the  treaty-snaking  daoM 
of  the  Constitntion  ie  retroaotiTe  M  well  M  proapeotiTe.  6.  That, 
In  Tiew  of  B.^a  ri^ita  in  the  pramiae  %  the  eaehaator4a  entitled  on^ 
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to  the  aaioQiit  alloirod  lij  law  for  maldiig  mIm  of  rati  «iti^ 

naiy  qmm.    0.  That  oomitel  eaanoi  W  paid  out  of  the  fond  ia  dia» 

pato.    Jtf. 

ALISNATIOK  OF  LAKDa    8m  Um. 

AMBNDMENT.    S^b  PtaeUet. 

AMENDMENTS  OF  OOKaXlTUTIOV  U.  8.    Soe  Cbmdfatfteal  Xm. 

APPEAL.    8m  Pnetke. 

ASSISTANT  SURGEON-GENERAL,  ACTS  OF. 

1.  The  aoti  of  the  Aailfteiit  8iu|pMm-G«iMnl,  appointed  under  the  aek 
of  CoDgreat  and  loonted  at  St  Lonia,  are  the  aeia  of  the  Soigeon* 
General*  and  have  the  aame  Talidi^  until  ooantennanded  or  raYoioed. 
Parish  T.  UniUd  States,  600. 

2^  Where  partiM  in  the  effort  to  fulfil  an  order  for  a  large  amount  of  Im 
for  the  uae  of  the  goTemmenk,  which  hj  their  oontraot  the^  were 
bound  to  fumiah,  purchaaed  Im  ^ich  wu  loat  bj  the  suspension  of 
the  order  of  the  Aaaitftant  SurgeouTGeneral  bj  hia  auperior  oAoer, 
they  are  entitled  to  reoorer  the  ooat  of  the  ioe  ao  loat  and  the  <»*if»w 
of  the  care  and  attempt  to  preaerre  it.    /d. 

ATTOPNEY-AT-LAW. 
A.»  an  attomey-at-law,  employed  and  paid  aolely  by  B.  to  esamine  and 
report  on  4ie  title  of  the  latter  to  a  eertein  lot  ef  ground,  gave  over 
hia  aignature  thia  eertifieate,  •'  B.»a  title  to  the  lot ''  (deacribing  it) 
*'  ia  good,  and  the  property  ia  unincumbered."  C,  with  whom  A. 
had  no  contract  or  oommnnication,  relied  upon  thia  certificate  m 
true,  and  loaned  money  to  B.,  upon  the  latter  executing  by  way  of 
aecurity  therefor  a  deed  of  truat  for  the  lot  B.,  before  employing 
A.,  had  tranaferred  the  lot  in  fM  by  a  duly  recorded  Mnveyance, 
a  fact  which  A.,  on  examining  the  reoorda,  could  hare  aacertained* 
had  he  exerciaed  a  reaaonable  degrM  of  care.  The  money  loaned 
waa  not  paid,  and  fi.  ia  inaolrent.  Altf,  1.  That  there  being  neither 
fraud,  collnrion,  or  UMhood  by  A.,  nor  privity  of  contract  between 
him  and  C,  he  ia  not  liable  to  the  latter  for  any  loaa  auatained  by 
xeaaon  of  the  certificate.  2.  That  uaage  cannot  make  a  contract 
where  none  wm  made  by  the  partiea.    Savings  Bank  r.  IFartf ,  196. 

BAGGAGE.    Sm  Passengsn^  General  Carrisrs  ^ 

BAILEE.    Sa^NatumalBtni^tAO. 

BILL  OF  EXCEPTION&    Sm  Exeeptums,  Bmaf. 

BILL  OF  REVIEW.    Sm  Reoms^  BiU  of. 

BILLS  OF  EXCHANGE  AND  PROMISSORT  NOTES.    Sm  Imisr^ 
etf,  2. 
1.  A  creditor  who  bofore  ita  maturity  accepta  a  negotiable  note,  ao  in- 
dorsed that  he  becomM  a  party  thereto,  m  collateral  CMurity  for  a 
debt,  in  conaideration  of  an  extenaion  of  time  granted 
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BILLS  OF  EXCHAK6S  AND  FB0MI8S0RT  K0TE8  (mnHttmd). 
to  the  dtbtoTy  is,  Meording  to  the  law  merchant,  a  holder  for  Taliio» 
and  his  rights  as  soeh  are  not  aSeeted  hj  equities  between  aateee- 
dent  parties  of  wliiohlie  had  no  Botioe.    (irict  r.  JVadbnol  Bonifc,  988. 

S,  ••  Bills  of  ezehange  and  promissorj  notes,  payable  in  monej  at  a  eer- 
tein  piaoe  of  pejment  therein  designated/*  are,  by  aa  aet  of  tlie 
l^gldatnre  of  Alabama,  put  npon  ^  same  baris  as  to  immunity 
tnm  setKKff ,  disooont,  or  equities  as  bills  and  notss  ^tuphU  at  a 
bank  or  primto  banking'hoose.  Such  dedared  to  be  the  intention 
and  eileet  of  the  aQt4>f  April  8, 1878,  amending  seet.  1888  of  the 
Berised  Code  of  that  State.    Id. 

8.  A  bill  of  exchange  drawn  by  A.  to  the  order  of  B.  on  **  Messrs.  C.  k 
D.,  New  York,  N.  T.,"  was  aoeepted  by  them  without  qualiAoa> 
tion  or  condition.  All  the  parties  then  and  at  its  maturity  resided 
in  Kentucky.  The  notary  public,  after  making  on  the  day  it  ma> 
tared  diligent  but  unsuccessful  inquiry  in  Kew  York  City  for  C.  ft 
D.,  and  tor  thdr  plae^  of  residence  or  business,  presented  it  and 
demanded  payment,  during  budneei  hours,  at  the  plaoee  frequented 
by  them  when  in  that  city.  Payment  not  haying  bean  made,  he 
protested  the  bill,  and  on  the  next  day,  learning  from  thoee  wlwm 
he  beUered  to  be  informed  on  the  subject  the  residenee  of  A.  and 
B.y  transmittsd  to'  them  there  by  maU,  poet  paid*  uotieee  ef  soeh 
protest  Hdd,  1.  That  the  bffl  was  in  law  payable  at  that  dty. 
2.  That  the  presentment  and  demand  were  sutftoient.  8.  That  the 
requisito  steps  to  bind  A.  and  B.  were  taken.  Cem  t*  Nati&mai 
BonI^TM. 

BOND.    See  Inttnud  JSawim,  2;  IfUernai  Jgsseaett  CdUOor  •f;  JfimM- 

BONDHOLDBRS.    JBeTTViiie  aatf  TWifst. 

BURDEN  OF  PROOF.    See  CenA-iftitfofy  Ne^igemoi,  6;  Court  oarf  /ary, 
8;  Lyk  /fittntmce,  1. 

BURNT  CHICORT.    See  CmtHmu  Dafm,  1, 

CALIFORNIA.    See  Xlmitedofit,  StatuU  tf,  8,  4;  Pre-eii^rtian. 

CAPTURED  AND  ABANDONED  PROPERTY. 
The  pr9ceed»ol  certain  cotton  seiaed  under  the  Confiscation  Act  as  the 
propeHy  of  A.  were,  in  July,  1888,  by  order  of  the  proper  District 
Court,  turned  over  to  its  derk,  who  thereupon  deposited  them  to 
his  credit  as'soch  in  a  national  bank  which  had  been  duly  desig- 
nated as  a  depositary  of  public  mon^.  The  bank  failed,  and  Jndg^ 
ment  in  tlie  confiscation  prooeediags  haring  been  rendered  in  fayor 
of  A.,  he  brought  suit  against  the  United  States  to  teoorer  said 
proceeds.  JMtf,  1.  That  the  deposit  by  the  derk  was  not  a  pay- 
ment into  the  treaeury  of  the  United  States.  2.  That  said  proceeds 
betoaged  tor  the  time  being  to  the  court,  and  were,  pending  the 
proceediivs,  held  as  a  trost  fund.  8.  That  A.  was  not  entitled  to 
recover,    ihtmel  t.  Utdud  Suam^  9!Z. 
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CONSTITUnOKAL  LAW  (coiifftiii«0- 

2L  Tbe  inhibilion  oontaiaed  in  the  Fogxtemth  Ammdniait  mmoM  tlial 
no  agen^  of  the  Stote*  or  of  the  olBoen  or  agonti  hj  wlioin  her 
powert  axe  eseried,  ahall  deoy  to  any  penon  Within  her  Jnriadiotion 
the  equal  pvatection  of  the  laws.  Whoerer  hj  Tirfene  of  his  poblie 
position  under  a  State  goTomment  depriTes  another  of  life,  liberty, 
or  property,  without  doe  proeess  of  Uw,  or  deniea  or  takes  away  the 
eqoal  proteetion  of  the  laws,  Tudates  that  inhibition ;  and  as  he  aots 
in  the  name  of  and  for  the  State,  and  is  clothed  with  her  power,  his 
act  is  her  aet  Otherwise,  the  inhibition  has  no  meaning,  and  the 
State  has  clothed  one  of  her  agente  with  power  to  annol  or  evade 
ii.  U.  . 
'  S2.  That  amendment  was  ordained  to»seoiue  equal  rights  to  all  persons. 
To  render  its  purpose  effectual,  Congress  is  Tested  with  power  to 
enforce  its  provisions  by  ^propriate  legislation.  Such  legislation 
must  act,  not  upon  the  abstract  thing  denominated  a  State,  but  upon 
the  persons  who  are  its  agents  in  the  denial  of  the  rights  which  were 
intended  to  be  secured.  Suc)i  is  said  aet  of  March  1, 1875,  and  it 
is  f  uUy  authorized  by  the  Constitution.    Id* 

28.  The  aet  of  A.  in  selecting  jurors  was  ministerial,  tiot  Judicial,  and« 
although  he  derived  his  authority  from  the  Steto,  he  was  bound,  in 
the  discharge  of  that  duty,  to  obey  the  Federal  Constitutton  and  the 
laws  passed  in  pursuance  thereof.    Id. 

^.  Certain  Judges  of  election  in  the  city  of  Baltimore,  appointed  under 
State  laws,  were  convicted  in  the  Circuit  Court  of  the  United  States, 
under  sects.  6515  and  5522  of  the  Beviaed  Statutes  of  the  United 
States,  for  interfering  with  and  resisting  the  supervisors  of  election 
and  deputy  marshals  of  the  United  States  in  the  performance  of  their 
duty  at  an  election  of  represeatetives  to  Congress,  under  sects.  2016, 
2017,  2021,  2022,  title  zxvi.,  of  the  Bevised  Statutes.  HM,  that 
the  question  of  the  constitutionality  of  said  laws  is  good  ground  for 
the  issue  by  this  court  of  a  writ  of  kabftu  earpui  to  inquiro  into  the 
l^;ality  of  the  imprisonment  under  sudi  conviction;  and  if  the  laws 
are  determined  to  be  unoonstitutionalt  the  prisoner  should  be  die* 
charged.'  ExparU  Siebotd,  871. 

95.  Congress  had  power  by  t)ie  Constitution  to  enact  sect.  5515  of  the 
Bevised  Statutes,  which  makes  it  a  penal  oftence  against  the  United 
States  for  any  oflber  of  election,  at  an  election  held  for  i  representar 
tive  in  Congress,  to  neglect  to  pertorm,  or  to  violate,  any  duty  in 
regard  to  such  election,  whether  required  by  a  law  of  the  State  or 
of  the  United  States,  or  knowingly  to  do  any.  aet  unauthorised  by 
any  such  law,  with  intent  to  affect  such  election,  or  to  make  a 
fraudulent  certificate  of  the  result,'  &p.  ;  and  sect  5522,  which 
makes  it  a  penal  offence  for  any  officer  or  other  person,  with  or 
without  process,  to  obstruct,  hinder,  bribe,  or  interfere  with  a  su-. 
pervisor  of  election,  or  marshal,  or  deputy  marshal,  in  the  perform- 
ance of  any  duty  required  of  them  by  any  law  of  the  United  States, 
or  to  prevent  tlieir  free  attendance  at  the  places  of  registration  or 
election*  &o.;  also,  secte.  2011,  2012,  2016,  2017,  2021,  2022,  titie 
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xxrLy  wbieh  antboriie  tiie  drooit  eoorti  to  uppoliit  tuperfiaon  of 
tueh  eleetioiii,  aad  the  manhal  to  appoint  spaeial  dAputiat  to  aid 
•ad  aMftI  Umbb,  and  whioh  preaeribe  tii«  datiaa  of  attoh  aapatriaoiv 
and  deputy  marahala,  —  thoae  being  the  Uwa  provided  in  the  £n- 
loroament  Aet  of  Haj  81, 1870,  and  the  aapplament  thereto  of  Feb. 
88,  1871,  lor  anperfiaing  the  eleotiona  of  repraaentatiTea,  and  lor 
prereuting  fraada  therein.  Id, 
M.  In  making  r^gnlatlona  lor  t|ie  eleetlon  of  repieaaptatirea,  it  ia  not 
neoeaaary  thi^  Congreaa  ahoold  aaanine  entire  and  esBlnaiTe  eontrol 
thereoL  Bj  Tirtoe  of  that  elanae  of  the  Conatitat&m  which  dedarea 
that  '<  the  timea,  plaeea,  and  manner  of  holding  deetiona  lor  aena- 
toTB  and  repreaentatlYea  ahall  be  preaeribed  in  eadi  State  by  the 
legifllatore  thereof;  bat  the  Congreaa  may  at  any  time  by  law 
make  or  alter  aobh  regnlationa,  esoept  aa  to  the  piaoe  of  diooaiiig 
aenatora,"  Congreaa  haa  e  auperriaory  power  orer  the  anbjeet,  and 
may  either  make  entirely  new  regnlationa,  or  add  to,  alter,  or  modif|y 
the  regolaltona  made  by  the  State,    id. 

87.  In  the  ezendae  of  aneh  aaperriaoiy  power^  Congreaa  may  impoae  new 

dvtlea  on  the  officera  of  eleotion,  or  additional  penaltiea  for  breach 
of  duty,  or  for  the  perpetration  of  frand;  or  pionde  for  the  attend- 
a&ee  of  oiioerB  to  prevent  fraada,  and  tee  that  the  eleetiona  are  l^galfy 
and  fidriy  epodneted.    Id, 

88.  The  ezendae  of  jaeh  powa^  ean  property  oanae  no  eoUiaioii  of  regola- 

tiona  or  Joriadiotion,  beeaaae  the  aathocity  of  Congreaa  over  the 
aobjeet  ia  paramoont,  and  any  regnlationa  it  may  mi^e  neoeaaarfly 
aiipeiaede  inoonaiatent  r^golationa  of  the  State.  Thia  ia  invohed  in 
the  power  to  *' make  or  alter."    Id. 

80.  There  ia  notldng  in  the  relation  of  the  State  and  the  national  aover- 
eigntiea*  to  pndade  the  oo^>peratlon  (xf  both  ia  the  mAtler  of  ele^ 
tiona  of  repraaentetiTee.  If  both  were  eqnal  in  aathority  orer  the 
aabjeot,  eottiaiona  of  Joriadiotion  might  cmaue;  bat  the  aathority  of 
tiia  national  gorernment  being  panonoant,  ebDlaiona  ean  only  oeenr 
from  anloonded  Jeakniqr  of  aooh  aatl|ority.    Id, 

80.  The  proviaion  whieh  aathoriaea  the  deputy  maiahala  to  keep  the  peaee 
at  the  eleotiona  ia  not  onoonatitationaL  llie  «^a>«*^i  goremmeat 
haa  the  right  to  oae  phyaioal  fbroe  in  any  part  of  the  Uidted  Rtetea 
to  compel  obediance  to  ito  lawa,  and  to  carry  into  execatkMi  the 
powera  oonlened  opon  it  by  the  Constitotion.    Id, 

tl.  The  concorrent  joriadictbn  of  the  national  government  with  that  of 
the  Statea,  which  it  haa  in  the  mPKnfim  of  ito  powera  of  aovereignty 
in  every  part  of  the  United  Statea,  ia  distinct  from  that  exdoaive 
Joriadiotion  which  it  haa  by  the  Conatitatloa  ia  the  IMstriet  of 
Colombia,  and  ia  thoae  plaoea  acqoired  lor  the  erection  of  fofti^ 
magaiiaea,  araenala,  4o.    Id, 

88.  The  provisiona  adopted  lor  oompdling  the  State  ofllcen  of  deotton 
to.  dbaervi  the  State  lawa  r^golatlog  deetione  of  repteaentativaa,  not 
dtered  by  Congraaa,  are  witiiin  the  aaperviaory  powera  of  Congraaa 
Ofver  aadi  deet&one.    Jh$  dntiea  tqtfbe  parfota^cd  ia  thia  bdialf  are 


711  immx» 

CAUSES,  REMOVAL  OF  (emdbmti). 

9.  A  State  mfty  eoDSrt  Imt  Milhori^  throoi^  diffnmi  agen^^ 

pfohibitkms  extend  to  lier  aeikNi  denying  eqnel  pvotection  ni  the 
lawe,  whether  H  be  eetlon  by  one  ol  these  egeneiee  or  by  eaother. 
Congreii,  by  Tirtae  of  the  fifth  teetkm  of  the  Fonrteentli  Amend- 
ment, may  enlorae  the  piohibitione  whenever  th«y  ere  disregazded 
by  either  the  LegiaUttve,  the  ExeentiTe,  cor  the  Jodicial  Deperbnent 
of  the  Stete.  The  mode  of  enioraement  is  left  to  he  discretioB* 
It  may  seeiire  the  'right,  that  is,  enforoe  ito  lecognitioo,  by  remor- 
ing  the  caee  from  a  State  eoiirt,  in  wliidi  it  is  denied,  into  a  Federal 
eoort,  where  it  wiU  be  aoknowledged.  Id. 
.10.  Bat  the  FoVurteenth  Amendment  is  broader  than  seet  641,  as  the 
latter  does  not  appfy  to  ail  eases  in  whieh  the  equal  proteotion  of 
the  laws  may  be  denied  to  a  defendant*  The  zemoral  thereby  aa» 
thoriied  is  before  trial  or  final  hearing.  But  the  violatba  of  the 
eonstitntional  pvohibitiobs,  when  oominitted  by  the  Jodicial  aetioa 
of  a  State,  may  be,  and  generally  will  be,  after  the  trial  or  final 
hearing  has  oommenoed.  It  is  during  the  trial  or  final  hearing  tiie 
defendant  is  denied  eqnality  of  l^gal  protsetion,  and  not  nntO  then. 
Kor  can  he  know  nntil  then  that  the  eqoal  protection  of  the  laws 
wiU  not  be  extended  to  him.  Certainly  not  nntil  then  can  he  afflrm 
that  it  is  denied.  To  sncihacase  —  that  is,. to  Judicial  infractions 
of  the  eonstitntional  amendment  after  the  trial  has  oommenoed  — 
seet.  641  has  no  applioability.  It  was  not  intended  to  reach  suoh 
oases.    They  were  left  to  the  revisory  power  of  this  court,    id. 

11.  Therefore,  the  denial  or  inabili^'to  enforoe  in  the  Judicial  tribunals 
of  a  State  righto  secured  to  a  defendant  by  any  law  proTiding.for 
the  equal  dril  righto  of  aQ  persons  dtibens  of  the  United  States,  of 
which  sect  641  speaks,  is  primarily,  if  not  exclusively,  a  denial  of 
such  righto,  or  an  inabilily  to  enfbree  them,  resulting  from  the  Con- 
stitntion  or  laws  of  the  State,  rather  than  a  denial  made  manifest  at 
the  trial  of  the  case.  In  other  words,  the  statute  has  reference  to 
a  legislative  denial  or  an  inability  rssulting  from  it.  By  express 
rsqidrement  of  the  statute,  the  party  must  set  forth,  under  oath,  the 
facto  upon  which  he  bases  his  daim  to  hav:e  his  ease  removed,  not 
merely  his  belief  that  he  cannot  enloroe  Ws  righto  al  a  subsequent 
stage  of  the  proceedings.  But,  in  the  absence  of  constitutional  or 
legislative  impediment,  he  cannot  sweai^  before  his  caee  oomes  to 
trial  that  his  enjoyment  of  his  civil  righto  is  denied  to  him.    Id. 

IS.  The  Constitution  and  laws  of  Virginia  do  not  exclude  colored  oitiaens 
from  seiVice  on  Juries.  The  petition  lor  removal  did  not  prssent  a 
case  under  se0t  641.    Id. 

18.  The  provision  in  the  first  clause  of  the  second  section  of  the  aet  «iti- 
tled  **  An  Act  to  determine  the  jurisdiction  of  Circuit  Courts  of  the 
United  Stated,  and  to  regulate  the  removal  of  causes  from  Stato 
isourto,  and  lor  other  purposes,"  approved  March  8, 1876  (16  Stat, 
part  8,  470),  *'  that  any  suit  of  a  dvil  naturs,  al  law  or  in  equity, 
now  pending  .  •  •  in  any  Stato  court,,  where  tiie  matter  in  disputo 
eioeeds,  exdndve  of  coeto,  the  sum  or  value  of  85QO9  •  •  •  in  which 


k 


?2S 

CAU8BS,  REMOVAL  OP  (cmUinm^i). 

thm  ihatt  be  a  oontroveny  bolwMii  dtiiensof  diffarant  flUtM, 
•  •  .  «itlMr  party  mmj  reiDOve  Mid  tnii  into  tti«  Cirooit  Court  of 
tiio  Uiated  Stelfli  lor  the  proper  dirtriet,'' oonstraed,  and  UU  to 
mean  that  wliea  the  oontroveiey  about  which  a  enit  in  the  State 
eonrt  is  brought  is  between  citisene  of  one  or  more  States  on  one 
aide,  and  eitbens  ol  other  Statss  on  the  other  side,  either  party  to 
tiie  oontroversy  maj  remore  the  suit  to  the  Cireoit  Court  without 
TCfard  to  the  position  they  oocnpy  in  the  pleadings  as  plaiatilb'or 
defendants.  For  the  pnrpoees  of  a  lemoTalt  the  matter  in  dispute 
may  be  aeoertoined,  and  according  to  the  facts  the  parties  to  the 
.  soft  arranged  on  opposite  sides  of  that  dispute.  If  in  sudi  an 
anrangsment  it  appears  Uiat  thoee  on  one  side,  being  all  citiaens  of 
diilsrent  States  from  those  on  the  other,  desire  a*  remoTsl,  the  suit 
may  be  remored.    Removal  Caats^  467.  • 

14.  Until  a  eaee  requiring  it  arises,  the  court  refrains  from  ezpreesing  an 

opinion  upon  the  second  clause  of  said  section.    Id, 

15.  Tbe  petition  for  removal  (n^pro,  p.  488),  held  to  be  sufficient  in 

Bom.    id* 
18.  An  application  made  before  trial  for  the  removal  to  the  Circuit  Court 
of  a  cause  pending  in  n  State  court  at  the  passage  of  said  act  of 
Mareh  8, 1S76,  was  in  time  if  made  at  the  first  term  of  the  court 
thereafter.    Id. 

17.  In  order  to  bar  the  right  of  remoTal,  it  must  appear  that  the  trial  in 

the  State  court  was  actually  in  progress  in  the  orderly  course  of 
proceeding  when  the  implication  was  made.    Id, 

18.  II19  ruling  in  Imurance  Company  r.  Dunn  (10  WalL  214),  that  a 

party  who,  failing  in  his  efbrte  to.  obtain  a  remoral  of  a  suit,  is 
forced  to  trial  loees  none  pf  his  righte  by  defending  against  the 
aotion,.reaffirmed.    Id. 


CBBHORAEI,  W&rr  of.    see  H^bum  Cmpat,  WrU  rf,  I. 

CHATTELS,  CONTRACT  FOR  SALE  OF. 
A.  i^  fi.  a^^eed,  by  a  oontraot  in  writing,  to  manufacture  for  C,  at  a 
stipulated  prioe,'n  quantity  of  stoves,  and  to  pile  them  on  landa 
adjoining  their  mill,  which  were  leased  to  him.  The  eoutraot  pro- 
vided that,  on  the  stoves  being  counted  from  week  to  week,  A.  ft-fi. 
were  to  be  entttiedjto  a  certain  percentage  of  the  price  of  the  num- 
ber asoertsined;  that  upon  sneh  pilii^  and  counting  the  delivery 
should  be  deemed  complete,  and  tiie  stoves  were  tiieneeforth  to  be 
abeolntely  and  unconditionally  the  property  of  C.  Before  the  dty 
when  all  were  to  be  burnished,  and  full  paymento  made,  a  creditor 
of  A.  ft  B.  caused  his  execution  to  be  levied  upon  the  stoves  which 
had  been  counted  and  piled,  mosttfHhem  being  then  upon  the 
leased  lands  and  the  remainder  upon  a  contiguous  tract.  The  stip> 
ulated  percentage  had  also  been  paid.  The  lease  and  contract 
were  not  rscorded  nor  filed,  but  the  contract  was  made  in  good 
faith.  HM,  that  the  title  to  the  stoves  was  in  C,  and  they  wero 
not  snfajeit  to  the  execution.    Hakik  v.  OU  Coeyanjf,  124* 
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CmCORT.    8m  Cmtoait  Dirfici,  1. 
CITATIOK.    8m  iVoettce,  19-21. 
CITIZEK8HIP.    8m  ConMitMmal  Lam,  6-10. 
CIVIL  OFFICE.    8m  Office,  Smpeimon  fim. 
CIVIL  RIGHTS.    8m  CmutihiiUmal  Low,  6-10. 
CLAIMS,  COURT  OF.    8m  Court  of  CMm. 

COLLATERAL  SECURITT.     8m  Bittf  ^  Bxehangt  and  Premitmit 

Note»,  1 ;  Naiumal  Bank,  I,  2. 

1.  A.,  in  order  to  aecore  the  payment  of  hia^te  Id  B.«  pledged  k>  the  la^ 

ter  Mrtain  shares  of  the  capital  stock  of  a  national  bank  in  Loaislana, 
with  authority  to  sell  them  in  default  of  sneh  payment.  Default 
having  bMu  made,  B.  sold  them,  and  in  March,  1878,  applied  to  the 
cashier  of  the  bank  to  have  them  transferred  on  its  books.  Thai 
oi&oer  refused  to  allow  the  transfer,  on  the  ground  that  A.  wm 
indebted  to  the  bank.  Before  the  transfer  could  be  enforced,  the 
bank  failed,  and  C.  was  appointed  a  reoeiTer,  against  whom  B., 
Feb.  24, 1876,  brought  this  action  to  recover  daooages  for  the  loss 
sustained  by  him.  1%  does  not  appear  that  the  bank  ever  adopted 
any  by-law  providing  for  a  lien  on  the  shares  of  a  stockholder  in* 
debted  to  it,  or  that  A.'8  debt  to  it  had  been  contracted  before  hia 
stock  was  pledged  to  B.  Held,l.  That  the  actbn  is  not  prescribed  by 
the  limitation  of  one  year.  2.  That  the  cashier  having  been  intrusted 
by  the  directors  of  the  bank  with  the  transfers  of  stock,  his  refusal 
to  permit  the  transfer  was  the  refusal  of  the  bank.  8.  That  judg- 
ment having  bMn  rendered,  the  court  below  had  power  to  order  C.  to 
pay  the  claim,  or  certify  it  to  the  comptroller.    Com  v.  Bank,  iiO. 

2.  A  statement  in  a  contract  between  a  railroad  oompany  and  a  con- 

struction company,  that  the  former  would  pay  the  latter  out  of  a  cer- 
tain fund,  —  the  subscription  of  a  particular  county  akmg  the  road 
-^is  not,  within  the  meaning  of  the  laws  of  Iowa,  such  a  taking  by 
the  latter  oompany  of  a  collateral  security  as  to  vitiate  its  Ikin. 
Bemaval  Catet,  467. 

COMTTT.    8m  Carparaiion»,  1. 
1.  Where  no  Federal  question  is  Involved,  this  court  win  follow  the 
oonstruetion  which  has  been  uniformly  given  to  the  Constitution  or 
the  laws  of  a  State  by  its  highest  court    FawfiM  v.  Cam^  qf 
GaUatm,47. 
9.  Cases  afikrming  this  principle  dted  and  examined.    M, 
M.  This  court  accepts  as  binding  the  decision  of  the  Supreme  Court  of 
Illinois  in  Ckkago  fr  Iowa  Raiiroad  Co.  v.  Pmeknejf  (74  HI.  277) 
and  subsequent  cassa,  construing  the  seotion  of  the  Constitution  ol 
that  State  in  force  July  2, 1870,  ^diieh  provides  that  *'  ao  oounty, 
elty,  town,  township,  or  other  mnnioipality  shall  ever  beoome  sub- 
ieriber  to  the  capital  stock  of  any  railroad  or  private  corporatkA, 
or  make  donation  to,  or  loan  its  credit  In  aid  of,  sndi  oofpomlioifc: 
Frooidod^  kowooer,  that  the  adoption  of  this  article  shall  not  be  oon- 
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•trued  sb  wMuZ&xkg  the  right  of  aaj  math  nnmloipalilj  to  mako  fodi 
mbioriptioiis  wImto  tlM  aaiiM  h«fo  beon  aatboiiied,  ander  fitting 
laws,  I7  a>olo  of  the  people  of  fueh  miinioipelities  prior  to  raoh 
edopfcioii; **  end  holding  thatfueh  previous  donations,  if  sanetioned 
hj  a  popolar  vote,  nndw  pre-eodsting  laws,  were  not  forbidden,  bat 
were  in  like  manner,  as.subseriptionB,  excepted  by  the  proviso  from 
tlie  general  prohibitory  terms  of  the  seotion.    Id. 

4.  Where,  therefore,  porsoant  to  the  anthority  conferred  by  a  legislative 

enactment,  snoh  a  donation  was  voted  by  a  county  in  Illinois  befiore 
the  adoption  of  that  -Constitation,  the  donation  may  be  thereafter 
completed  by  the  issne  of  the  requisite  bonds.    Id. 

5.  Chkago  fr  Iowa  Railroad  Co.  v.  Pmekney  (ji^ira)  was  decided  before, 

but  not  riported  until  after,  the  ruling  in  Town  of  Concord  v.  Peitt- 
momtk  Savingt  Bank  (02  U.  S.  025),  involving  the  constmetion  of 
that  section,  and  the  attention  of  tills  court  was  not  called  to  it; 
but  as  it  established  in  Dlinois  a  rule  of  properly  which  has  been 
since  maintained,  the  latter  eaee,  so  far  as  it  coniliets  therewith,  is 
overruled*  Id. 
0.  The  courts  of  the  United  States  are  not  bound  by  the  decisions  ef 
State  courts  upon  questions  of  general  commercial  law.  CaUi  r. 
National  Bank,  29». 

COMMERCE.   See  ConMtUatianal  Lam,  86, 86, 8»-i2,  i6 ;  Drado^mark$^  8-6. 

COMMERCIAL  LAW.    See  CoMdy,  8. 

COMPTROLLER  OF  THE  CURRENCY.    See  National  Bank,  2. 

CONDITION,  BREACH  OF.  See  Dood,  2,  8, 4;  Swaag^  and  Ooarflowoi 
Land$,  4. 

CONDITION  PRECEDENT.    See  Pa8$enffer»,  Otneral  Carrier$  ^,  2. 

CONFISCATION  ACT.    See  Captwrod  and  Ahandanad  Propart^. 

CONSTITUTIONAL  LAW.  See  Ali^n,  8;  Comitg,  1-8;  Fodiral  Qnoo- 
Hon;  AfiMiie^po/  Bonds,  1;  Trade-marki,  1-8. 

L  The  United  States  is  a  government  with  authority  extending  over  the 
whole  territory  of  the  Union,  acting  upon  the  States  and  the  people 
of  the  States.  While  limited  in  the  number  of  its  powers,  it  is,  so 
far  as  its  sovereignty  extends,  supreme.  No  State  can  exclude  it 
from  exercising  them,  obstruct  its  anthoriied  oflcers  against  its 
Willi  or  withhold  from  it,  for  a  moment,  the  cognizance  of  any  sub- 
ject which  tiie  Constitution  has  committed  to  it.  7*siMi«if<f  v.  Dam^ 
287. 

t.  The  general  government  must  cease  to  exist  whenever  it  cannot  enforce 
the  exercise  of  its  constitutional  powers  within  the  States  by  the 
instrumentality  of  its  oflloers  and  agents.  If,  when  thus  acting, 
within  the  scope  of  their  authority,  they  can  be  arrested  and 
broD^t  to  trial  in  a  State  court,  for  an  alleged  offence  against  the 
law  of  the  State,  yet  warranted  by  the  Fednal  authority  they  poo* 
and  if  the  general  government  is  powerless  to  interfsre  at 


728  iron. 

CONSTITUTIONAL  LAW  (eaiOmued). 

onea  for  their  protaotioii, — if  their  proteotion  mnsi  be  left  to  the 
aotion  of  the  Stste  oourt.'T-the  opemtions  of  the  genend  gorem- 
Inent  mij  at  any  time  be  arrested  at  the  will  of  one  of  the  States. 
No  ench  element  of  weakness  is  to  be  found  in  the  Constitation.   Id, 

t.  The  proTision  of  the  Constitotion  declaring  that  the  jodieial  power  of 
the  United  States  extends  '*  to  otf  oasss  in  law  and  eqnxlj  arising 
nnder  the  Constitation,  the  laws  of  the  United  States,  and  treaties 
made  or  which  shall  be  made  nnder  their  anthoriiy,''  embreees  alike 
civil  and  criminal  oases.    Both  are  eqnaUy  within  that  power.    Id. 

4.  A  case  arises  nnder  that  Constitntion  not  merely  where  a  party  oomes 

into  court  to  demand  something  confeired  upon  him  by  the  Consti- 
taUon,  a  law  of  the  United  States,  or  a  treaty,  but  wherever  its 
correct  decision  as  to  the  right,  privilege,  daim,  plotection,  or  da* 
fence  of  a  party,  in  whole  or  in  part,  depends  upon  the  oonstroo- 
tion  of  either.  It  is  in  the  power  of  Congress  to  give  the  circuit 
courts  of  the  United  States  jurisdiction  of  such  a  case,  althon^  it 
may  involve  other  questions  of  fact  or  of  law.    Id. 

5.  If  the  case,  whether  civil  or  criminal,  be  one  to  which  the  Judicial 

power  of  the  United  States  extends,  its  removal  to  the  Federal 
court  does  not  invade  State  jurisdiction.  On  the  contraiy,  a  denial 
of  the  rif^t  of  the  general  government  to  remove,  take  charge  of 
and  try  any  case  arising  under  the  Constitution  and  laws  of  the 
United  States,  is  a  denial  of  its  conceded  sovereignty  over  a  subject 
expressly  committed  to  it.  It  is  a  denial  of  a  doctrine  necessary 
for  the  preservation  of  the  acknowledged  powers  of  the  government. 
The  exercise  of  the  power  to  remove  criminal  prosecutions  is  seen 
in  the  act  of  Feb.  4, 1816,  (8  Stat  108),  again  in  the  third 'section 
of  the  act  df  March  2,  1888  (4  id.  688),  and  nvxre  reoentiy  in  the 
act  of  July  18, 1868.    14  id.  171.    Id. 

6.  The  Fourteenth  Amendment  of  the  Constitution  of  the  United  States 

'  considered,  and  hM  to  be  one  of  a  series  of  constitutional  provi* 
sions  having  a  common  purpose;  namely,  to  secure  to  a  reoentiy 
emancipated  race,  which  had  been  held  in  slavery  through  many 
generations,  all  the  civil  rights  that  the  supericNr  race  enjoy,  and  to 
give  to  it  the  protection  of  the  general  government,  in  the  enjoy- 
ment of  such  rights,  whenever  they  should  be  denied  by  the  States. 
Whethw  the  amendment  had  other,  and  if  so  what,  pur]>oses,  not 
decided.    Strauderr,  West  Ftr^'ma,  808. 

7.  The  amendment  not  only  gave  citixenship  and  the  privileges  of  citiaen- 

ship  to^persons  of  color,  but  denied  to  any  State  the  power  to  with- 
hold froin  them  the  equal  protection  of  the  laws,  and  invested 
Congress  with  power,  by  iqppropriate  legislation,  to  enforoe  its 
provisions.    Id. 

8.  The  amendment,  although  prohibitory  in  terms,  confers  by  necessary 

implication  a  positive  immunity,  or  right,  most  valuable  to  per- 
sons of  the  colored  race, — the  right  to  exemption  from  unfriendly 
ion  against  them  distinctly  as  colored, -^exemption  from 
tations,  imposed  by  public  authority,  which  imply  legal 
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infnknrity  in  «iiil  soeMy,  kwan  tiM  Memity  of  thdr  rights,  mod 
«ra  ttopt  towi^  MdnQing  tlum  to  tho  ^onditioii  of  a  nibjooi 
nee.  iii. 
9.  Tho  atitete  of  West  Tii|^ifty  which,  in  effect,  dng^  out  end  denies 
to  colored  dtisens  the  ri|^t  end  privilege  of  pertidpetbg  in  the  ed- 
ministretion  of  the  law,  as  Jnrois,  becaose  of  their  color,  thoQ|^ 
qualified  in  all  other  raspeots,  is,  practically,  a  brand  upon  them,  and 
a  discrimination  against  them  wliich  is  forbidden  by  the  amendment. 
It  denies  to  sneh  dtiaens  the  eqnai  protectbn  of  the  laws,  since  the 
oonstitntion  of  Jnrias  is  a  Tinry  essential  part  of  the  protection  which 
the  trial  by  Joiy  is  intended  to  eecnre.  The  Tory  idea  of  a  joiy  is 
that  it  is  a  body  of  men  composed  of  the  peers  or  eqnals  of  the  person 
whose  rights  it  is  selecfced  or  summoned  to  determine ;  that  is,  of 
persons  having  the  same  l^gal  stataa  in  aodety  aa  that  which  he 
holds.    2d. 

10.  Where,  as  here,  the  State  etatate  ee^irea  to  every  white  man  the  ri^^t 
of  trial  by  Jnxy  selected  from,  and  withont  d&crimination  against, 
his  race,  and  at  the  same  time  psnnits  or  leqnires  sneh  discrimina- 
tion against  the  colored  man  becaose  of  his  race,  the  latter  is  not 
equally  protected  by  law  with  the  former,    /d. 

U.  Sect.  641  of , the  Bensed  Statutes,  which  dedaies  that  ••  vdien  any 
dvil  suit  or  criminal  prosecution  is  commenced  in  any  State  court, 
for  any  cause  whatsoever,  against  any  person  who  is  denied  or  can- 
not enforoe  in  the  Judicial  tribunals  of  the  State,  or  in  the  pert  of 
the  State  where  such  suit  or  prosecution  is  pending,  any  light 
secured  to  him  by  any  law  providing  lor  the  equal  dvll  rights  of 
citizens  of  the  United  States,  .  •  .  such  suit  or  prosecution  may, 
upon  the  petition  of  suoh  defendant,  filed  in  said  State  court,  at 
any  time  before  the  trial  or  iinal  hearing  of  the  cause,  stating  the 
facts  and  verified  by  oath,  be  removed,  for  trial,  into  the  next  Sir* 
euit  court  to  be  held  in  the  district  ^fhexe  it  is  pending,'*  considered, 
and  AsU  not  to  be  in  oonfliot  with  the  Constitution  of  the  United 
States.    Id.' 

12.  Sect  641  of  the  Bevised  Statutes,  whioh  provides  for  tiie  removal  into 
the  Federal  court  of*  any  dvil  suit  or  prosecution  "  commenced  in 
any  State  court,  for  any  cause  whatsoever,  againrt  any  person  who  is 
denied  or  cannot  enforoe  in  the  judicial  tribunals  of  the  State,  or  in 
the. part  of  the  State  where  such  suit  or  prosecution  is  pending, 
any  right  secured  to  him  by  any  law  providing  for  the  equal  civil 
rif^ta  of  citisens  of  the  United  States,**  Ao.,  examined  in  conneo- 
tion  with  sects.  IVH  and  1078.  HM^  that  the  object  of  these 
statutes,  aa  of  the  Constitotion  which  authoriied  them,  was  to  place, 
in  respect  to  civil  rights,  the  colored  race  upon  a  level  with  the 
white.  They  made  the  rights  and  responsibilities,  civil  and  crimi- 
nal, of  the  two  races  exactly  the  same.    Virgima  r,  iZiMtf^SlS. 

U.  The  prohibitifltas  of  the  Fourteenth  Amendment  have  exdosive  ref- 
erence to  State  action.  It 'is  the  State  which  is  prohibited  from 
denyiog  to  any  person  within  its  Jurisdiction  the  equal  protection  of 
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the  lawi,  and,  oonMqiMatlyy  tfas  itetatet  fonndtd  upon  the  Mnend- 
ment,  and  pertielly  enimMnftiiig  whit  eiTil  rigfati  the  colored  mea 
shallenjoy  equally  with  the  white  en  intended  for  proteetion  ageinat 
State  infringement  of  thoee  ri^^ti.  Sect  641  was  alio  intended  to 
protect  them  egainat  State  action,  and  against  that  alone.  'Id. 

ti.  A  State  may  exert  her  anthority  throng  dift^ront  agendas,  and  those 
pcohihitions  extend  to  her  action  denying  eqnal  protection  of  the 
laws,  whether  it  be  action  by  one  ol  these  agencies  or  by  another. 
Congress,  by  Tirtoe  of  the  fifth  sectioa  of  the  Fourteentii  Amend- 
ment, may  enforce  the  prohibitions  whenefer  they  are  disregarded 
by  either  the  LegialatiTe,  the  ExecntiTe,  or  the  Jndidal  Department 
ol  the  State.  'A%  mode  of  enforcement  is  left  to  its  disorelaon.  It 
may  secue  the  ri^^t,  that  is,  enforce  its  recognition,  by  remofing 
the  case  from  a  State  court,  in  whidi  it  is  denied,  into  a  Federal 
conrt,  where  it  will  be  acknowledged;    Id. 

16.  Bat  the  Foorteenth  Amendment  is  broader  than  aect  641,  as  the  lat- 
ter doea  not  H^ply  to  ail  caassi  in  which  the  equal  protection  of  the 
laws  may  be  denied  to  a  defendant.  The  removal  thereby  anthoriied 
is  before  trial  or  final  hearing.  Bat  the  violatioa  of  the  constita- 
tional  prohibitions,  when  committed  by  the  Judicial  action  6f  a 
State,  may  be,  and  general^  will  be,  after  the  trial  or  final  hearing 
has  commenced.  It  is  during  the  tiial  or  final  hearing  the  defend- 
ant IS  denied  equality  of  legal  protection,  and  not  until  then.  Nor 
can  he  know  until  then  that  the  equal  protection  of  the  laws  will  not 
be  extended  to  him.  Certainly  not  until  then  can  he  alBrm  that  it 
is  denied.  To  such  a  case  —  that  is,  to  judicial  infractions  of  the 
constitutbnal  amendment  after  the  trial  has  commenced  —  sect.  641 
has  no  applicability.  It  was  not  intended  to  reach  such  cases.  They 
were  left  to  the  revisory  power  of  this  court     Id. 

16.  Therefore,  the  denial  or  inability  to  enforce  in  the  Judicial  tribunals 

of  a  State  rights  secured  to  a  defendant  by  any  law  providing  for  the 
equal  civil  rights  of  all  persons  dtisens  of  the  United  States,  of 
which  sect.  641  speaks,  is  primarily,  if  not  exdUsively,  a  denial  of 
such  rights,  or  an  inability  to  enforce  them,  resulting  from  the  Con- 
stitution or  laws  of  the  State,  rather  tfian  a  denial  made  manifest  at 
the  trial  of  the  case.  In  other  words,  the  statute  has  reference  to 
a  legislative  denial  or  an  inability  resulting  from  it.  By  express 
requirement  of  the  statute,  the  par^  must  set  forth,  under  oath,  the 
facts  upon  which  he  bases  his  claim  to  have  his  case  removed,  not 
merely  his  belief  that  he  cannot  enforce  his  rights  at  a  subsequent 
stage  of  the  proceedings.  But,  in  the  absence  of  constitutional  or 
legislative  impediment,  he  cannot  swear  hekan  his  dtse  comes  to 
trial  that  his  enjoyment  of  his  dvil  righta  is  denied  to  him.    Id. 

17.  The  Constitution  and  laws  of  Virginia  do  not  exclude  colored  dtizens 

from  service  on  Juries.    Id. 

18.  The  defendant  moved  in  the  State  court  that  the  venire  be  so  modified 

that  one-third  or  some  portion  of  the  Jury  should  be  composed  of  his 
own  race.    The  denial  of  that  motion  was  not  a  denial  of  a  right 
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Meured  to  blm  by  aoy  law  providiDg  for  tiia  equal  dTil  righti  of 
dtiania  of  the  United  Slates,  or  by  any  ttatutoy  or  by  tiie  Four- 
teenth Amendmeiit.  Amixed  jaiyinapaiiienlarcaseiBnoieisen- 
tlal  to  the.eqoal  proteetion  of  the  laws.  It  u  a  right  to  whieh  any 
colored  man  is  entitled,  that,  in  the  selection  of  Jurors  to  pass  apon 
his  life,  liberty,  or  property,  there  shall  be  no  ezdosion  of  his  race, 
and  np  diserimination  against  them,  beoanse  of  his  edlor.  Bnt  that 
is  a  different  thing  from  that  whidh  was  daimed,  as  of  ri^^t,  and 
denied  in  the  State  ooort;  m.,  a  right  to  have  the  Jury  composed  in 
part  of  ookned  men*    Id* 

19.  A.,  a  jadge  of  a  oonntj  ooort  in  Virginia,  obarged  by  the  law  of  that 
State  with  the  selection  of  Jurors  to  serre  lor  the  year  1878  in  the 
eircuit  and  county  conrte  of  his  oonnty,  was,  in  the  District  ConrI 
of  the  United  States  for  the  Western  District  of  Yiiginia,  indicted 
for  exdnding  ind  failing  to  select  as  grand  Jnrors  and  petit  jurors 
certain  dtiaens  of  his  ooonty,  of  African  race  and  black  oolor,  who, 
possessing  all  other  qualifications  prescribed  by  law,  were'  exdnded 
from  the  Jury  liste  made  out  by  him  as  sudi  officer,  on  account  of 
their  race,  odor,  and  previotts  condition  of  serritode,  and  for  no 
other  reason,  against  the  peace,  ftc,  of  the  United  States,  and 
against  the  lonti  of  the  sUtnte  in  sudi  case  made  and  prorided. 
Being  in  eostody  under  that  indictment,  he  presented  to  this  court 
his  petition  for  a  writ  of  habeak  eoqnu  and  a  writ  of  eeriicrmi  to 
bring  up  the  record  of  the  inferior  court,  that  he  might  be  die- 
charged,  ayerring  that  the  fln4ing  of  the  indictment,  and  his  anest 
and  imprisonment  thereunder,  were  unwarranted  by  the  Constitu- 
tion of  the  United  Stetes,  in  violation  of  his  xighte  and  the  righte 
of  the  State  of  Virginia,  whoee  judicial  officer  he  is,  and  that  the 
inferior  court  had  no  JurisdicUon  to  proceed  against  him.  A  simi- 
lar petition  was  presented  by  Virginia.  Hdd^  that  while  a  writ  of 
Aoteat  carpui  cannot  generally  be  made  to  subserre  the  purposes  of 
a  writ  of  error,  yet  when  a  prisoner  is  hdd  without  any  lawful  au- 
thority, and  by  an  order  which  an  inferior  court  of  the  United  Stetes 
had  no  jurisdiction  to  make,  this  court  will,  in  favor  of  liberty, 
grant  the  writ,  not  to  reriew  the  whole  case,  bnt  to  examine  the 
anthority  of  the  court  below  to  act  at  aU.    fx^oifs  Ftr^tjuo,  880. 

90.  The  section  of  the  act  entitied  *'  An  Act  to  protect  all  dtiiens  in  their 
dTil  and  legal  righte,"  approved  March  1, 1876  (18  Stet.,  part  8, 
888),  wfaidi  enaote  that  '*  no  dtisen,  possessing  aU  other  qualifica- 
tions which  are  or  may  be  prescribed  by  law,  shall  be  disqualified 
from  senrioe  as  grand  or  petit  jurer  in  any  court  of  the  United 
States,  or  of  any  State,  on  account  of  race,  color,  or  previous  con- 
dition of  servitude;  and  any  officer  or  other  person,  diarged  with 
any  duty  in  the  sdectlon  or  summoning  of  jurors,  who  diall  exdude 
or  fail  to  summon  any  dtiaen  for  the  cause  aforesaid,  shall,  on  con- 
viotloB  thereof,  be  deemed  guilty  of  a  misdemeanor,  and  be  fined 
not  mors  than  98*000,"  eammined,  and  kM  to  be  authoriied  by  the 
Thirteenth  and  Fourteenth  Amendmente  of  the  Constitution.    Id. 
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2L  The  inhibition  oontained  in  the  Foqzteoitii  Amendment  menns  thai 
no  agenqr  of  the  Stete*  or  of  the  olBoen  or  agenti  by  whom  her 
powen  axe  exerted,  ahall  deny  to  any  peraon  ^thin  her  jnxiadietion 
the  eqnal  piotection  of  the  lawa.  Whoerer  by  virtoe  of  his  pnblie 
position  onder  a  State  government  deprives  another  of  life,  liberty, 
or  property,  without  doe  prooess  of  law,  or  deniee  or  takes  away  the 
equal  protection  of  the  laws,  riolates  that  inlubition ;  and  as  he  acts 
in  tiie  name  of  and  for  the  State,  and  is  clothed  with  her  power,  his 
act  is  her  act  Otherwise,  the  inhibition  has  no  meaning,  and  the 
State  has  clothed  one  of  her  agents  with  power  to  annul  or  evade 
il  Id.  . 
'  S2.  That  amendment  was  ordained  to»seonre  equal  rights  to  all  persons. 
To  render  its  purpose  effectual,  Congress  is  rested  with  power  to 
enforce  its  provisions  by  appropriate  legislation.  Such  legislation 
must  act,  not  upon  the  abstract  thing  denominated  a  State,  but  upon 
the  persons  who  are  its  agents  in  the  denial  of  the  rights  wiiioh  were 
intended  to  be  secured.  Suc)i  is  said  act  of  March  1,  ld75,  and  it 
IB  fully  authorized  by  tiie  Constitution.    Id, 

28.  The  act  of  A.  in  selecting  jurors  was  ministerial,  Yiot  Judicial,  and, 
although  he  derived  his  authority  from  the  State,  he  was  bound,  in 
the  discharge  of  that  duly,  to  obey  the  Federal  Constitution  and  the 
laws  passed  in  pursuance  thereof.    Id. 

^.  Certain  Judges  of  election  in  the  city  of  Baltimore,  appointed  under 
State  laws,  were  convicted  in  the  Circuit  Court  of  the  United  States, 
under  sects.  6615  and  6622  of  the  BeviBed  Statutes  of  the  United 
States,  for  interfering  with  and  resisting  the  supervisors  of  election 
and  deputy  marshals  of  the  United  States  in  the  performance  of  their 
duty  at  an  election  of  representatives  to  Congress,  under  sects.  2016, 
2017,  2021,  2022,  titie  zxvi.,  of  the  Revised  Statutes.  HM,  that 
the  question  of  the  constitutionality  of  said  laws  is  good  ground  for 
the  issue  by  this  court  of  a  writ  of  habetu  earjnu  to  inquire  into  the 
l^;ality  of  the  imprisonment  under  sudi  conviction;  and  if  tiie  laws 
are  determined  to  be  unconstitutional,  the  prisoner  should  be  die* 
charged.'  ExparU  Siebotd,  871. 

95.  Congress  liad  power  by  the  Constitution  to  enact  sect.  5615  of  the 
Bevised  Statutes,  which  makes  it  a  penal  offence  against  the  United 
States  for  any  oflU»r  of  election,  at  an  election  held  for  i  representar 
tive  in  Congress,  to  neglect  to  perform,  or  to  violate,  any  duty  in 
regard  to  such  election,  whether  required  by  a  law  of  the  State  or 
of  the  United  States,  or  knowingly  to  do  any.  act  unauUibrixed  by 
any  such  law,  with  intent  to  affect  such  election,  or  to  make  a 
fraudulent  certificate  of  the  result,'  Sw.  ;  and  sect  6522,  which 
makes  it  a  penal  offence  for  any  officer  or  other  person,  with  or 
without  process,  to  obstruct,  hinder,  bribe,  or  interfere  with  a  su- 
pervisor of  election,  or  marshal,  or  deputy  marshal,  in  tlie  perform- 
ance of  any  duty  requii-ed  of  them  by  any  law  of  the  United  States, 
or  to  prevent  tiieir  free  attendance  at  the  plaoee  of  registration  or 
election,  &o.;  also,  sects.  2011,  2012,  2016,  2017,  2021,  2022,  titie 
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xxYi.,  whkh  tnllioriie  tlie  drooit  eoorti  to  appoini  rapetriaoiv  of 
tueh  deotkMMy  and  tlM  manhal  to  ^ppoiot  spaeial  d«pfatk»  to  aid 
•ad  anift  them,  and  wbich  praaaribe  tha  dotiaa  of  aaeh  rapatriaoiv 
and  dapnty  manhaki  —  thata  baing  tiia  laws  providad  in  tha  £n- 
tooamaat  Aet  of  Hay  81, 1870,  and  tha  supplamant  Ihareto  of  Fab. 
88,  1871,  for  saparHaing  tha  alactiona  of  iapia>antatiTM,  lad  lor 
pnranting  frsoda  tharain*  Id, 
88.  In  making  r^gnlatlona  lor  t|ia  alaotkm  of  rapwamtatiyae,  it  ia  not 
naoaaaaiy  thi^  Congxaas  ahonld  aaavma  antiia  and  azalnaiTO  oontrol 
ttiaraoL  ^j  Tirtoa  of  that  daoaa  of  tha  Conatitat&m  which  dadaiaa 
that  '*tha  limaa,  plaaaa,  and  mannar  of  holding  alaationa  for  aana- 
toia  and  lapraaantatiTaa  ahall  ba  preaaribad  in  aach  Stata  by  tha 
lagifllatoia  thaiaof ;  but  tha  CongraM  may  at  any  tima  by  law 
niaka  or  altar  Bobh  rogolatkms,  asoapt  aa  to  tha  plaoa  of  ahooatpg 
Mnators,''  Congraaa  has  a  taparriaory  powar  orar  tha  snbjaet,  and 
may  aithar  maka  antlraly  naw  ragnlationa,  or  add  to,  alter,  or  nnodifly 
tha  rqiQlalkma  made  by  the  Stata.    id. 

87.  In  tha  azaroiaa  of  anoh  aaparriaory  powar^  CongxaaB  may  impoaa  naw 

duties  on  tha  ofllcars  of  alaot&on,  or  additional  panaltiaa  for  braaeh 
of  dnty,  or  for  tha  perpetration  of  frsnd;  or  pionda  for  the  attend- 
a&oa  of  oiKoers  to  prerant  fraoda,  and  sea  that  tha  alaationa  axa  l^galfy 
and  fidriy  oondneted.    id. 

88.  Tha  azandaa  of  joeh  power  aan  pioperty  oanaa  no  aoUision  of  ragola- 

tions  or  Joriadiotion,  beeanaa  tha  ai^ioritj  of  Congress  ofar  tha 
snbjaet  ia  panunoont,  and  any  ragnlationa  it  may  mi^  naoassarfly 
aoparsade  inoonaistent  regolations  of  tha  State.  Tliis  ia  intolTad  in 
the  powar  to  *' make  or  altar.**    id. 

89.  There  is  notlung  in  the  relation  of  the  State  and  tha  national  aovar- 

aigntiea'  to  preolada  tha  oo-operatlon  (xt  both  in  tha  mAtler  of  ela^ 
tions  of  reprasenta^Tes.  If  both  ware  eqnal  in  anthorll|y  ofar  tha 
snbjaat,  collisions  of  Jnrisdiotion  might  enaua;  bvt  the  anthority  of 
tiia  national  gorammant  baing  paramonnt,  obDisiona  can  only  oeanr 
from  nnfoundad  Jeakniqr  of  sooh  aatl|ori^.    Id, 

80.  Tha  prorision  which  anthonaea  tha  deputy  maiBhals  to  keep  tha  paaoa 

at  the  aleetiona  is  not  mioonstitationaL  The  «^a>«*^i  gorarnmant 
has  the  right  to  nse  physical  fbroa  in  any  part  of  tha  United  Btatea 
to  compel  obedience  to  ita  laws,  and  to  carry  into  azecatimi  tha 
powers  conferred  npon  it  by  tha  Gonstitation.    Id, 

81.  Ilia  concuirent  jwisdicticm  of  tha  national  govttnmant  with  that  of 

tha  Statea,  whioh  it  has  in  tha  exanMaa  of  ito  powera  ci  sorareignty 
in  Ofary  part  of  the  United  States,  is  distinct  from  that  axdnsiTa 
Jurisdiction  which  it  haa  by  the  Constitntk>n  in  the  District  of 
Colombia,  and  in  these  plaoes  acqnirsd  for  tha  areoticn  of  fofts^ 
magaainea,  arsenala,  Ac.  Id, 
88.  The  prorisiona  adopted  for  compelliiig  tha  State  oflicerB  of  aleotion 
to.  dbaarvi  the  State  kwa  r^gnlatiqg  alaetiona  of  raptasantaUfaa,  not 
adtered  by  Congress,  are  within  tha  siqwrriaoiy  powara  of  Congraaa 
afrar  anah  alaalkHia.    TM  dntiaa  tq^ba  perforated  in  thia  bdialf  are 
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owed  to  the  United  States  aawellMtoihe  State;  and tlieir Tiolft- 
tion  is  an  offence  against  the  United  States  which  Congress  nmj 
ri^itfolly  inhihit  and  punish.  This  necessarily  follows  from  the 
direct  interest  which  the  national  goyemment  has  in  the  due  elec- 
tion of  its  representatiTes,  and  from  the  power  which  the  Constita 
tion  gires  to  Congress  over  Uus  partionlar  snl^ect.    Id. 

88.  Congress  had  power  by  the  Constitution  to  Test  in  the  einmit  oonrts 
the  appointment  of  sapenrison  of  election.  It  is  expressly  dedaivd 
that  **  Congress  may  by  law  Test  the  appointment  of  sndi  inferior 
officers,  as  they  think  proper,  in  the  FMldent  alone,  in  the  courts 
of  law,  or  in  the  heads  ol  departments.''  Whilst,  as  a  qnestlon  of 
propriety,  the  appointment  of  officers  whose  dnties  appertain  to  one 
department  ought  not  to  be  lodged  in  another,  the  nattar  is  neres^ 
theless  left  to  the  discretion  of  Congress.    Id. 

84.  An  officer  of  el^on,  at  an  election  for  a  repreeentotiTe  to  Congress 
in  the  city  of  Cincinnati,  was  convicted  of  a  misdemeanor  in  the 
Circuit  Court  of  the  United  States,  nnder  sect  6616  of  the  Rerised 
Statutes,  for  a  violation  of  the  law  of  Ohk^  in  not  oonv^yiag  the 
ballot-box,  after  it  had  been  sealed  up  and  deUvered  to  him  for  thai 
purpose,  to  the  county  clerk,  and  for  allowing  it  to  be  broken  open. 
Held,  according  to  the  decision  in  Ex  parte  Si^old  (ttipro,  p.  871), 
that  Congress  had  power  to  pass  the  law  under  which  the  conviction 
was  had,  and  that  the  Circuit  Court  iiad  Jurisdiction  of  the  offenoe. 
Ex  parte  Clarke^  880. 

86.  A  municipal  corporation,  owning  improved  wharves  and  other  artifl* 
eial  means  which  it  maintains,  at  its  own  cost,  for  the  benefit  of 
those  engaged  in  commerce  upon  the  public  navigable  waters  of 
the  United  Statea^  is  not  prohibited  by  the  Constitution  of  the 
United  States  from  charging  and  collecting  from  parties  usii^  its 
wharves  and  facilities  such  reasonable  fees  as  will  fairly  remuner* 
ate  it  for  the  use  of  the  property.  Packet  Company  v.  St.  Lom$^ 
428. 

88.  Packet  Compdny  v.  Keokuk  (95  U.  S.  80)  affirmed.    Id. 

91.  The  ordinance  of  the  city  of  Vicksburg  passed  July  12, 1886,  enti- 
tled **  An  ordinance  esti^lishing  the  rate  of  wharfage  to  be  ool<- 
kcted  from  steamboats  and  other  water-craft  landing  and  lying  at 
the  City  of  Yicksbuig,"  is  not  in  conflict  witii  the  Constitution  of 
the  United  States.     VIMburff  v.  TMn,  480. 

88.  Packet  Company  v.  St.  Lome  (fupns,  p.  428),  affirmed.    Id. 

88  A  State  cannot,  in  the  exereise  of  her  taxing  power,  impose  upon  the 
products  of  another  Stats,  brought  within  her  limits  for  sale  or  use, 
a  more  onerous  buitien  or  tax  than  upon  like  products  of  her  own 
territory,  nor  discriminate  against  a  dtiien  by  reason  of  his  being 
engaged  in  thus  bringing  or  in  selling  them.  Guy  v.  Baltmaret 
484. 

iO.  An  ordinance  of  Baltimore,  wfaereunder  veeseia  laden  witii  the 
produots  of  other  States,  are  required  to  pay  for  the  use  d  the 
wfaanrsi  of  that  dty,  fasa  which  are  not  exacted  from  veaseh 
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laadfasg  thflnal  Willi  Om  pvodnBli  of  Ifaiyltad,  k  in  eonttoiirilh 
the  Ooottiliitioii  tf  tiia  UniMl  SHilei.    Id. 

.  4L  flBAIe6t»ao«Mwl>dtiwiiib»wg»gdtodBoi«flftooiBpWMiiti^ 

QM  ol  tlM  dty'a  piopitjft  but  18  H  m«n  eiptdiani  or  derke  to  Iimh 
tar  the  domtttio  oomnMroe  of  ilAiyknd  hj  dmmis  of  imeqiial  ao-i 
oppraviTe  biudnt  upon  the  indaatry  aad  boainaaa  of  othtr  Staftaa. 
Id, 
18.  80  £ar  aa  il  maj  ba  naaaaaary  to  piotaei  tha  prodnala  of  othar  fltataa 
and  aountriaa  from  diacnriminafcioa  by  raaion  of  thair  foraigB  origisy 
tha.powar  ol  tha  natiooal  goreniiiiant  ofar  oommaroa  with  fnr^gn 
naUona  and  among  tha  aararal  Stataa  raaehaa  the  interior  of  every 
State  of  the  Union.    Id. 

45.  Thia  oonii  aan  afford  the  eitiaan  of  a  State  no  lalief  from  the  enlore^ 

mant  of  her  lawa  praaeribing  the  mode  and  aubjaeta  ol  tantion,  i( 
they  neither  traneh  npon  Federal  anthority  nor  yidata  any  light 
reeogttiaad  or  aeonrad  by  the  Cooatitatioii  of  the  United  Stataa. 
KUkmd  T.  Haickkim,  40L 
iL  The  Conatitation  doaa  not  proUUl  a  State  from  taxing  bar  xaddaal 
eitiiena  for  debiB  held  by  them  agalnat  a  non-iaaident  eridenoad  by 
hia  bonda,  paymwit  wharaof  ia  aeoarad  by  hia  deeda  ef  tmat  or 
mortgijgaa  npon  real  aatataaitaata  in  aaodier  State.    Id. 

46.  By  an  act  of  the  kgialatara  of  (Mo,  paaaed  F^b.  18^  1M6,  it  waa 

pnifidad  that*  npon  the  foMlhnent  of  aertain  terma  and  aonditiona 
by  tiiia  proptiateta  or  dtiiena  of  the  town  of  Oanlald,  in  Mahoning 
Coonly,  the  aonnty  aeat  ahonld  be  **  parmanently  aatabliahed  "  at 
that  town.  Thoaa  terma  and  aonditiona  liaring  been  eomplied 
withy  the  eonnty  aeat  waa  aalabliaiied  aeeordinn^.  On  i^pril  9, 
1874,  the  lagidatara  paaaed  an  aet  profiding  for  tha  lemotal  of  tiie 
eoonly  aeat  to  Toongitown.  Certain  dtiaana  of  Canlleld  therenpon 
filed  their  bm  aetting  forth  that  the  act  of  1846,  and  the  pioo^ 
inga  tfaaraander,  aonatilutad,  within  tiie  meaning  of  the  Conatltn- 
tlmi,  an  aoBaoated  oonttaat  the  obligation  of  wUch  waa  impaiied 
by  Uia  later  act,  and  praying  for  a  paipetoal  injnnetion  agaioat  the 
aontamplated  ramoral.  HM,  1.  That  no  anoh  oontraat  axiated. 
S.  That  the  aet  of  1846  waa  a  poblio  law  relating  to  a  public  aab- 
Jeot  with  raapeot  to  whioh  the  lagialatora  wbioh  enacted  it  bad  no 
power  to  bind  a  aubeaqoent  one*  8.  That  if  that .  act  and  tiie 
proceedings  nnder  it  conatitated  a  oontraet«  it  waa  aatiafled  on  the 
part  of  the  State  by  eatabliahing  the  ooonty  aeat  at  Canfield,  with 
the  intent  that  it  ahonld  reoiain  there.  4.  That  there  waa  no 
atipolation  that  the  ooonty  aeat  ahonld  remain  there  in  paipetnity. 
0.  That  the  practical  interpretation  of  the  phraaa  *'  permanentiy 
eatabliahedt"  whidi  haa  been  in  long  and  frequent  nae  }n  the  atat- 
ntaa  of  Ohio  with  raopect  to  aonnty  aaata  aatabliahed  otherwiaa  than 
temporarily,  ia,  thoi^;h  by  no  meana  oondnaiTe,  entitled  to  eon- 
aidaration.  Newtom  r.  CommUmmnf  848. 
4$.  Hie  Sapreme  Gonrt  of  Tbnneaaae  having  dedded  that  the  law  of 
ttuit  State  itap^^  an  ^^i^yj  mi^  imen  **  all  pedleia  of  aewing^ 
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machines  and  Mlling  hj  sample,"  leries  sadi  **  tax  upon  all  pedleii 
of  sewing-iqsdiineSf  without  r^gaxd  to  the  pla^  of  growth  or  pnd* 
uoe  of  material  or  of  mannfaotore/'  that  laWf  so  oooatmedt  fa  not 
in  TiolatioQ  of  the  Constitution  ol  the  United  States.  Madkim 
Company  r.  Oof^f  070* 

CONSTRUCTIYE  NOTICE.    S^IdtPendmu. 

CONTRACTS.  SeeitstisteiK  Surg^m-CkMnl^Atbtf^;  C^mriqfCMm$t  1; 
Cowt  and  Jwry,  2;  Swan^  and  Ooerjlowed  Lamd$* 

l.^Usage  oannot  make  a  oontraot  where  none  was  made  bj  the  parties. 
Saomgt  Bank  ▼.  Ward^  105. 

2.  By  an  act  of  the  legidatore  of  Ohio,  passed  Feh.  16, 1810,  it  was  pro- 
Tided  that,  npon  the  foli&lment  of  oertain  terms  and  oonditiona  bj 
tiie  proprietors  or  citisens  of  the  town  of  Canfleld,  in  Mahoning 
Coanty,  the  connty  seat  should  be  "  permanently  eiitablished*'.  at 
that  town.  Those  terms  and  conditions  haring  been  oompUed 
with,  the  connty  seat  was  established  aooordingiy.  On  April  0, 
1874,  the  l^gislatore  passed  an  act  providing  for  the  remoral  of  tiie 
connty  seat  to  Yonngstown.  Certain^citiaens  of  Canfield  thereupon 
lUed  their  bill  settingforth  that  the  act  of  1848,  and  the  proceed- 
ings thereunder,  constitnted,  within  the  meaning  of  the  ConstifaH 
tion,  an  e]Feonted  contract  the  obligation  of  which  waa  Impaired  by 
the  later  act,  and  praying  for  a  perpetual  injunction  against  tlM- 
eontemplated  lemoTal.  £UI,  1.  lliat  no  such  oontraot  existed. 
2.-  That  the  act  of  1848  was  a  public  law  relating  to  a  pnblio  sub- 
ject with  respect  to  which  the  l^;isiatoie  which  enacted  it  had  no 
power  to  bind  a  subsequent  one.  8.  Tliat  if  that  aot  and  the  pro* 
OMdings  under  it  constituted  a  contract,  it  was  satisfted  on  the  pait 
of  the  State  hj  establishing  tiie  counij  seat  at  Canfield,  with  the 
Intent  that  it  should  remain  there.  4.  Tliat  there  waa  no  stip- 
ulation that  the  county  seat  should  remain  there  in  perpetuity. 
6.  That  the  praotioal  interpretatbn  of  the  phrase  **  permanently 
established,"  which  has  been  in  long  and  frequent  use  in  the  sta^ 
utesof  Ohio  with  respect  to  county  seats  estaUished  otherwise  than 
temporarily,  is,  though  by  no  means  bondusiTe,  entitled  to  con- 
sideration.   NewUm  T.  Commi$tianer$f  548. 

OONTRIBUTORT  NEOLIQENCE. 

1.  The  general  rule  ezeftipting  the  common  master,  whether  a  natural 

person  or  a  corporation,  from  liability  to  a  serrant  for  injuries  caused 
by  the  negligence  of  a  f eUow-enrant  recognised  and  considered. 
Hoagk  ▼.  RaUwag  Conipafi|r,  218.' 

2.  To  that  rule  there  are  wellHdefined  exceptions,  one  of  which  arises 

from  the  obligation  of  the  master  not  to  expose  the  sertant9>  when 
conducting  his  business,  to  perils  or  hasards  against  which  they  may 
.  be  guarded  by  proper  diligence  upon  his  part.  Id* 
8.  Therefore,  although  his  liability  to  them  is  not  that  of  a  guarantor  of 
the  absolute  safety  or  perfection  of  the  maohineiy  or  other  appar 
ratus  proTided  for  their  use,  he  is  bound  to  ttxerdse  the  care  whkh 
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tiia  ndgnmj  wuanMj  r«qiiini»  in  farnlihfaf  Mek  m  !■  ifcqpMte 
and  tmitoble.    Id. 

i.  A  nilioad eonqpaay  it'liable  wlmiti  oilonsor  tgntiwlio  aMte- 
Titled  with  ft  oontroDing  or  inperior  du^  in  thiA  i«sard  wt%  in 
diMshttging  it,  gniltj  of  nef^igenoo,  iioin  whioh  injniy  to  aa  inno- 
oaot  pvtgr  rofollB.    Id. 

(L  n  iJia  aarfanl  of  toeh  a  oonqpaay  who  has  knowledga  ol  doieoli  in 
machinaiy  givaa  noCioe  tharaof  to  the  proper  oOoer,  and  it  pfomiaed 
that  thej  shall  be  remedied,  his  subsequent  nse  of  it,  in  the  wett- 
gnnuided  belief  that  it  will  be  pot  in  proper  eondUion  within  a 
reasonable  time,  does  not  neoeasarilj,  or  as  a  matter  of  law,  make 
him  gnilij  of  eontribntoiy  negligenoe.  It  Is  a  qoestkm  lor  the  Jnrj 
whether,  ito  rdyiog  npon  soch  promise  and  nalng  the  mafthinsfy 
after  he  knew  its  defeotiTe  or  insnfieient  oonditbn,  he  was  in  the 
ezendse  of  dne  eare.  Iheboxdenof  proof,  in  saehftease,isiqpoii 
tiie  eompenj  to  show  eontribntoiy  negligenoe.    Id. 

CONVBYANCX.    See  ifuiti^  OWn,  4;  Dtid. 

COBFOBATIONiS.    See  Exem  Tax;  Nevada^  SloMe  qf  Lmkatwu  of. 

1.  Bj  the  general  comity  which,  in  tiie  absence  of  positifo  direothm  to 
the  contraiy,  obtains  throogh  the  States  and  Territories  ef  the  Unitsd 
States,  oorporatbns  created  in  one  Stato  or  Tenitoiy  are  permitted 
to  earry  on  any  lawful  business  in  anothiNr,  and  to  aoq[nii»,  hold, 
and  transfer  property  there .  equally  as  indiridnals.  Ce«a0  t. 
Spftngi  Ccm^piuvjf^  6o* 

2.  When  a  corporation  is  anthoriaed'  hj  statute  to  hold  real  pruperty 

necessary  to  enable  it  to  cany  on  its  business,  tiie  inquixy  whetiber 
any  particular  real  property  is  necessary  for  that  businsm  is  a  mat- 
ter between  the  State  and  the  corporation,  whioh  does  not  oonoem 
third  parties.  Id. 
%.  The  doctrine  of  tiftra  wre$  has  no  application  in  fator  of  corporatkma 
for  wrongs  committed  by  them.    Noiioml  Bank  t.  GfroAosi,  619. 

COSTS.    See  /VactMs,  6,  7. 

COUNSEL. 
This  court  will  not  allow  counsel  to  be  paid  out  of  tiiefund  in  dispute. 
Hanmemlttm  t.  XfnAoM,  488. 

COUmr  &SATS,  BEMOYAL  of.     see  CmMhdSmd  Lam,  46. 

COUPONS.     See  JnlsriMrf  itmntitf,  2. 

COUBT  AND  JUBT.     See  CWcmw  Diiffo. 

1.  Li  an  aetkm  against  a  collector  of  customs,  to  lucovur  dutiss  alleged 

to  have  been  wrongfully  exacted  upon  chicory  imported  in  1878,  it 
was  not  error  fte  the  court  to  ohaq^e  the  )uiy  that  groond  chicory 
was  the  same  thing  ss  burnt  chicory,  and  to  submit  to  thcfn  to 
determine  from  the  eridence,  as  a  matter  of  fact,  iriiether  the  im- 
ported arliele  in  question  was  a  new  propamtkm,  something  other 
than  ground  chiooiy.    AHkm  t.  EktM^  78. 

2.  A  contract  between  A.  and  an  insuianoe  oompo^  stipulatsd  ttat  te 

47 
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hb  tsrHoeii  m  iti'liig«nt  Um  oomptny  woidd  pij  Um  iirnitf  per  cent 
on  the  prdiiiftTy  premiitiiis  apon  all  pdlides  for  the  lint  jeef ,  and 
"  etfen  end  one-helf  per  eent  lor  the  eeeond  end  snlMeqnent  j9mn 
of  eeenrenee,''  said  ellowenoe  to  eontinne  for  twenty-ilTe  jeen, 
ehonld  the  polides  lemein  ao  long  in  loroe.  .  It  waa  alao  atipolated 
that  he  ahould  apoint  aub-egentat  that  all  moneya  ahoidd  be  promptlj 
tonitted  to  the  oompeiiy  on  or  before  tiie  flUeanth  daj  of  eedi 
month,  and  that  hb  *'  oommiaaloDa  ahoold  neeme  only  aa  the  pre- 
fldnma  were  peid  to  the  oompany."  The  oonqiany  haring  die* 
ohaiged  hiat  fiom  ita  aenioe  Jone  9,  1871,  brooght  thia  auit  to 
reoover  its  moneys  in  hia  handa,  and  introdoeed  erldteee  that  he 
waa  indebted  to  it  in  a  oertain  amoont,  and  had  been  properly 
vemored.  Among  other  defenoea,  he  offend  to  show  that  a  aet^f 
existed  in  hia  fafor  for  oommisinoiis  ooUeeted  and  reoeiTed  by  the 
eompeny  from  'hfmy  1, 1871,  to  Dee.  98, 1871, -and  interest  thereon. 
After  baring  made  prool  <^  notioe  to  tiie  oompany  to  prodnoe  the 
books  and  papers  necessary  to  show  the  amonnt  of  renewal  pread- 
nma  reoeiTed  ij  it  from  polieiea  obtained'  through  his  agenoy  dwing 
the  period  mentioned,  and  the  books  and  papers  not  bdng  produced, 
he  testified  that  on  Jane  2,  ]1871,  there  were  T>ol]cie8  in  force  npon 
which  the  annnal  premiums  would  be  887,000,  as  it  appeared  in  hie 
accounts  with  his  sub-agencies,  that  bis  annual  commissions  upon 
the  premiums  woold  amoont  to  88,801.14,  and  that  computing  the 
amount  which  would  be  due  to  him,  accruing  between  that  date  and 
Dec.  28, 1871,  they  amounted  to  about  14,764.07.  No.direct  proof 
waa  given  that  any  of  the  policies  in  force  on  May  1, 1871,  or  on 
June  2, 1871,  bad  been  renewed  or  extended,  or  that  any  of  the 
annual  premiums  becoming  payable  after  thoee  dat^s  had  been  paid 
to  the  company  or  reeeiTed  by  it.  The  court  instructed  the  jury,  in 
effect,  that  if  A.  had  been  removed  from  his  agenoy  without  just 
oanse,  they  might  find  from  this  evidence  what  amount  the  com- 
jMhy  should  have  received  of  renewal  premiums,  but  if  they  found 
that  he  had  been  justifiably  removed^  there  waa  no  proof  for  their 
consideration  of  the  amount  of  renewal  premiums  received  or  col- 
lected, in  the  hands  of  the  -company,  upon  which- he  was  entitled  to 
commissions.  HM^  1.  That  A.  had  no  Jost  ground  of  exception 
to  the  charge.  2.  That  the  burden  was  on  him  to  prove  that  the 
premiums  liad  been  aetuatlf  paid  to  the  company.  Afaniitn^  v.  J»- 
9urane9  Cmi^Mm|r,  tf08. 

8.  It  is  error  to  sabmit  to  the  Jury  to  find  a  fiust  of  which  there  is  no 
oompetent  evidence*    Idm 

4.  The  only  presumptions  of  ibot  which  the  law  recognises  are  immedi- 
ate infaranoes  horn  the  facts  proved.    Id, 

COURT  FILES  AND  PAPERS.     See  Pnidtce,  10-12. 

OOURT  OF  CLATlfa 
1.  Where  the  claim  of  a  party  for  loss  and  damage  growing  out  of  the 
alleged  failure  of  the  United  States  to  perform  its  contracts  with 
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Un/  M  to  liaa  tad  aauer  of  payment,  is,  by  a  wpmM  a^t  of 
CongiMiv  nbmd  to  die  Coiurtof  Claims,  '*  to  in^wtigale  the  seme, 
end  to  eseerteio,  detsrmine,  end  edjadge  the  emoont  eqiiitebly  doe, 
if  enj,  lor  sneh  loss  end  demege,*' — EM^  thet  the  roke  of  Uw 
^iplieeble  to  tiie  edjodieetlon  of  eleims  by  tbet  oourt  in  the  ezerdae 
of  its  general  Jnriedietion  most  gofern,  end  that  interest,  not  hav- 
ing been  stipulated  for  in  the  oontracti,  oannot  be  allowed-  therson. 
TOlmm  r.  Uniud  Siatm,  48. 

2.  The  limitation  prescribed  by  the  act  of  Maich  8, 1888  (1^  ^^t.  786), 
amendatory  of  an  act  establishing  the  Court  of  Claims,  does  not 
her  in  that  eonrt  claims  referred  to  it  for  determination  by  the 
head  of  an  ezecative  department,  provided  they  were  preaented  for 
settlement  at  the  proper  department  within  six  years  after  they  had 
first  acemed.     United  States  t.  Lqtpitt^  888. 

8.  Pursnant  to  orders,  the  colonel  of  a  regiment  reported,  Jnly  25, 1888, 
to  the  head-qnartem  of  a  depertment,  there  to  **  await  foither  or- 
ders." While  awaiting  them,  he  was  not  furnished  fuel  or  quarters. 
Eeld^  that  be  is  entitled  to  reeoTer  their  commuted  Taloe.    Id. 

COUBT-M AKTIAL.     Sca  NomI  Caurt-MurtkU. 

COVENAVTS.    See  Swaw^  mnd  OvetJIowid  L«md$^  ^ 

CREDITORS.    See  Mtmiey^  Corpontimm,  8. 

CRIMINAL  LAW.    See  CmutUtUhmtd  Zam,  2-8;  Ximitefieei,  S^mH 

</•  1. 
A  eonspirai^  to  defrand  the  United  States  ol  tiie  dutlse  on  certain 
imported  goods  is  not  **  a  crime  arisiiif  under  the  revenue  lews," 
and  the  persons  ohaiged  therewith  cannot  be  proeeeuted  therefor 
unless  they  be  indicted  within  three  yeeis  next  after  the  alleged 
committing  thereof.     Untied  SttOm  t.  HtrfcA,  88. 

CROSS-EXAMINATION.    See  Fraetiee,  16. 

CUSTOMS  DUTIES.    See  XMtttfJbfis,  8t/9hde  ef^  1, 2. 

1.  In  an  action  against  a  collector  of  customs,  to  rsoo?er  duties  alleged 

to  have  been  wrongfully  exacted  upon  chicory  imported  in  1878,  it 
was  not  error  for  the  court  to  charge  the  Jury  tiiat  ground  chicory 
was  the  same  thing  as  burnt  chicory,  and  to  submit  to  them  to  deter- 
mine from  the  eridence,  as  a  matter  of  foot,  iriiether  the  imported 
article  in  question  was  a  new  preparation  somethiog  other  than 
ground  chicoty.    Art\wt  t.  Hentd^  78. 

2.  In  September,  1872,  A.  imported  from  Indie  a  pcodnet  known  ae  *'  Jute 

rejections,''  upon  which  the  collector  of  Ae  post  of  Boeton  impceed 
a  duty  of  ten  per  oent  ad  vederem  under  eeet  24  of  the  Tariff  Aet  of 
March  2,  1881  (12  Stat  198),  ae  a  non-enumerated  mannlsotured 
article,  and  of  flTe  dollars  per  ton  under  eeet  11  of  the  aet  of  Jufy 
14,  1882  0d.  664),  as  a  vegetable  substance  not  enumerate  A. 
paid  the  doty  under  protest  and  brought  suit  against  the  coQeetov 
to  veoQfer  the  speeiile  duty,  flTe  doUaie  per  ton.    The  Jury  w«re 
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intlnMstod  that  it  was  for  them  to  ted  <<  wbeOiar  ornot  Jnls  nJM- 
thrns  ware  of  a  okai  of  noii-eniiiiianitad  T«g«table  mbotmcot  shnllar 
to  the  enmnanitad  artidM  in  seot.  11  of  the  aot  of  Jnfy  li,  1882. 
If  they  iveio,  the&.the  duty  wae  properly  eaeened;  if  not,  then  their 
Tardiet  mnet  he  lor  the  plaintiff  Hdd^  that  the  initnuition  wae 
proper.    WUb  t.  BmmUt  82L 

DEBT,  SITUS  OF. 
For  the  porpooee  of  taxationi  a  debt  has  iti  mhw  at  the  realdenee  of  the 
creditor,  and  nnj  be  there  taxed.    KirSand  r.  EctMsm^  481. 

DEED.    See  Hmm^  OoMh  4. 

1.  Where  a  troatee'e  oale  ia  valid,  tiie  title  peering  tiierennder  ihoold  be 
eopyejed  to  the  pnrohaeer  by  a  deed  properly  made  and  aeknowl* 
edged.    C^ifc  t.  TVuif  Coa^paAjr,  148. 

S.  A  eondition  in  a  deed  conveying  land  that  intoiieating  liqnois  ahall 
nerer  be  mannftustored,  aold,  or  otherwise  disposed  of  ae  i^  berenige 
in  any  plaoe  of  paUio  reeort  thereon,  and  that  i£  this  condition  be 
broken  by  the  grantee,  his  assigns  or  l^al  lepiesentativiBS,  the  deed 
shall  become  nnll  and  void,  and  the  title  to  the  premisee  rsfert  to 
the  grantor,  is  not  repognant  to  the  estate  granted,  nor  is  it  nnlaw* 
fal  or  against  pobUe  poli^^.    CmpeU  ▼.  SpHngB  Cmmpomif^  68. 

8.  Upon  bmdi  of  the  condition,  the  grantor  has  a  right  to  treat  the 

estate  as  having  reverted,  and,  nnder  a  statote  of  Color&do,  can 
maintain  ejectment  withoot  a  previoBS  entry  or  a  demand..   Id. 
4.  Ibl  snch  a  soit,  the  grantee  is  estopped  from  denying  the  validity  of 
tiie  titie  conveyed  by  the  deed  wherennder  he  took  possession  of  the 
iand.    14. 

DEMAND.    See  BOZt  ofBxekangt  and  Prmm$$afy  NOei,  8;  Qfiekd  Baml^ 
JLdwn  oti. 

DEPARTMENTS,  EXECUTIVE.    See  ExeetUvM  Deparfmna^  CUrIa wd 
EmploffA  Ml. 

DEPUTY  MARSHAL.    See  CwnMullkmal  Lam,  35-88. 

DISCOUNT.    See  MU  ofExekan^  and  FirmisMrjf  Nam,  9. 

DISMISS,  MOTION.  TO.    See  Fraetice,  4. 

DISTRICT  OF  COLUMBIA. 
1.  In  the  District  d!  Colombia,  the  1^  rate  of  interest  is  dx  percent 
per  annum,  bat  partiee  may,  in  writing,  stipolate  lor  any  other  rate 
not  exceeding  ten.    EMm  v.  ThtM  Campaniff^  73. 

9.  Where  a  party  made  there  hie  promissoiry  nots,  wlMnhy  he  promised 

to  pay  a  certain  som  tiiersin  named,  **  with  ten  per  cent  intereet,'' 
— AW,  that  interest  shoold  be  compnted  at  that  rate  iqp  to  the 
matnrity  of  tiie  note,  and  thereafter  at  dx  per  cent.    Xd. 

DISTRICT  OF  COLUMBIA,  SUPREME  COURT  OF.    See  JwiMs 
Hon,  8,  4. 

EJECTMENT.    B&^  M/mdamti,  1\  Ujmn§  CUm. 
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SLKmON,  SUFSBTKOB  or    Bm  CkuHMtmd Lmh»^. 
mFOBCBIOUHT  ACT.    filee  CcmtHhaSmml  LaWf  21^-88. 

S8T0PFBL.  8m  Dm^,  4;  Xandf,  Aahmftr  Pm$m(am  tf. 
▲.,  tiie  owDflr  in  fee  •£  lands  ia  Ifibhigaa,  died  in  Fabornarj*  1858,  Imt- 
in|^  hb  two  ohildran  B.  and  C.  hit  only  hisin-ai-lnw.  On  MaMh  8, 
C.  and  hn  hnabaad  convejadtiia  lands  by  warranty  deed  to  D.,  wbo 
pot  It  upon  looocd  ICaieh  8, 1864,  and  entered  into  poseewion  of 
tiiem  April  1  ol  that  year.  D.  learning  ol  tlie  eristanne  of  B.,  and 
that  he  HTed  in  Califoania,  wrote  to  him,  inqniring  whether  he  made 
any  daim  to  this  premises.  On  April  1*  1858,  the  latter  addressed 
frmn  GalilAvnia  to  his  aistsr  d  in  Hiddgan,  a  ktter,  wherein  he 
saidf  "  Ton  ean  tell  D.  forme  he  need  not  fear  any  thing  from  me. 
•  .  •  Ton  ean  elaim  afl  tiiere.  This  letter  wffl  be  enon^  for  him. 
I  intended  to  gi?e  yon  and  youi  aD  my  piopeity  there,  and  moio  if 
you  need  If  The  eontents  of  thai  letter  beeoming  Itaown  to  D., 
he,  for  a  Talnafale  eonslderalion  and  by  deeds  with  eorenants  of  war^ 
ranty,  eonveyed  in  fee  the  lands  to  B.  and  othsn,  who  thersander 
have  efsr  sinee  oeeq^ed  and  impkofed  thepa.  Jnly  8, 1886«  B.  eon- 
▼eyed  the  nndiiided  half  of  them  by  qnitokim  deed  to  F.,  who, 
ICaieh  8,  1878,  bronght  ^Jeetme^  HM^  1.  That  B.'s  IsttiBr  of 
April  U 1858,  Qpsrates  as  an  sstoppsl  la  pais  which  praelodes  him 
from  setting  np  a  daim  to  them,  and  Is  an  aFailaUe  dsfaMS  to  tiie 
astion.  8.  That  F.  was  not  a  hona/iU  porohaser,  and  ttat  wha^ 
«#er  title  he  aeqiiixed  was  snbjeet  to  the  legal  and  eqoltabla  lifl^ 
of  D.  and  |hoee  olaiming  ander  the  latter.  Dkhtnam  r.  Cd^r^m^ 
SIB. 

BVIDBirCB.    Bee  Court  and  Jury^,  2;  InHmai  Emfmm^  CWftwCer  ^. 
The  aiUmission  of  Immatsrial  and  lireleTant  Ofidenoe,  whieh  it  is  miaalp 
fsst  ooald  net  haye  aflsetsd  injwioosfy  the  esss  of  the  plaintiff  la 
error,  does  not  entitle  him  to  a  rerenal  of  the  Jndgmsak    Mimk§ 
Cmn^fony  t.  TVqfior,  87. 

BXCEPnON.    See Bsc^dmu, BSB^. 

BXGEPTI0N8,  BILL  OF. 

1.  When  a  party  nuyring  for  a  new  trial  assigns  ss  reasons  thersfor  thai 

the  Tsrdiet  is  not  sostained  by  the  erideaee,  and  that  the  eonrt  smd 
in  giving  esrtain  instmotions  and  in  xeforing  others,— AU,  that, 
aa  hft  did  not  at  the  time  exoept  to  the  ruling  of  tte  eoort  in  regard 
to  the  instraetkms,  they  eannot  be  rsriewed  by  the  appellate  eonrt, 
althonih  they  are  ineorporated  in  the  bill  of  ezoeptkms  allowed  on 
the  refnssl  of  the  eonrt  of  original  Jnrisdietion  to  grant  a  new  triaL 
RaUwaif  CesqMajr  t.  TWaMy,  78. 

2.  The  Sapreme  Conrt  of  the  Tenitory  ol  Colorado^  tfaersfors,  property 

held  that  soeh  a  bUl  of  ezeeptions  only  pressnted  for  reriew  the 
relaail  of  the  DIstriet  Ooart,  oa  the  motka  for  a  new  trial,  to  ssl 
aside  the  verdiet  oif  the  groaad  that  it  was  not  sostaiaed  by  tiie 
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EXCSPnONS,  BILL  OF  (miAnmO. 

eridenoe.  Siiehftqae0iioneMiiio4be»-«iaiBiiMdlMKOii»wittfil 
0irar*    Id* 

EXCISE  TAX. 

1.  The  tax  on  intereBt  paid  bj  ooiponittona  under  aeot  122  of  tiia  inter- 

nal-revenue law,  as  amended  by  tlie  ai^t  of  Jvty  18«  18M  (14  Sfcal. 
188),  b  an  excise  tax  on  their  business,  to  be  paid  hj  them  out  ol 
theireamings,  inoome,  and ptoftts.  SaSrood  CmKifa»§ t.  CottseCor, 
605. 

2.  Ibl  order  that  its  payment  might  be  seeoxed,  this  tax  was  hiid  on  tiie 

subjeots  to  which  these  earnings  wwce  iq^ed  in  the  nsoal  oooxse 
of  bnsiness  of  saoh  eorporations;  namefy,  diTidends,  interest  on 
funded  debt,  oonstruetion,  or  some  reaerve  fund  lield  bj  tiie  eona- 
pany.  Id. 
••  Sudi  a  tax  is  not  inralidated  by  the  provision  that  the  amount  of  it 
may  be  withheld  from  the  dividend  or  the  interest  due  or  payable  to 
the  stocUioIder  or  the  bondholder,  who  is  a  dtisen  or  a  subjeot  of  % 
forsign  government,  with  no  residenoe  in  this  eoontiy.    Id* 

EXECUTION.    See  doMsb,  CcmtnMfmr  Sak  of. 

EXECUTIVE  DEPARTMENTS,  CLERKS  AND  ElfPLOTES  IN. 

1.  Owing  to  the  partial  exlianstion  of  the  appropriation,  A.,  a  eleik  in 

the  Treasury  Department,  was  granted  teave  of  abeenoe  without  pay 
for  live  months  from  Feb.  1, 1874.  He  performed  no  service  there- 
after. His  name  was  oontinued  on  the  rolls  to  allow  his  transfsr  to 
some  other  .bureau,  should  an  opportunity  offer.  He  was,  June  80, 
Informed  in  writing  by  the  Secretary  of  the  Treasury  that  his  se^ 
vioee  had  terminated  January  81.  AU,  that  he  has  no  dalm 
against  the  United  States  after  the  last-mentioned  date.  Uniud 
SUUM  V.  MwTttify  686. 

2.  The  joint  rssolution  i^pproved  June  28, 1874  (18  Stat.,  part  8,  p.  280), 

providing  for  two  months'  pay  to  clerks  and  employ^  of  the  essoin 
tive  departments  at  Washington,  applied  to  such  only  as  should  he 
discharged  at  the  dose  of  the  fiscal  year  by  reason  of  the  reductions 
made  necessary  by  the  legislation  of  that  session  of  Congress.    Id. 

FACTS,  AGREED  STATEMENT  OF.    See  JwiMdietum.  L 

FEDERAL  QUESTION. 
The  decision  of  the  Court  of  Appeals  of  the  State  of  NewTork,  that, 
in  the  abeence  of  fraud  or  intentbnal  wrong,  the  memberi  of  the 
board  of  aasMBors  lor  the  city  of  Albany  are  not  personally  liable  in 
damages  to  A  party  for  any  error  they  commit  in  officially  ^^wiwing 
his  shares  of  national  bank  stock,  does  not  prssent  a  Federal  ques- 
tion, and  cannot  be  reviewed  here.     WiUiawa  t.  fTsoMr,  647. 

FIRST  AUDITOR  OF  THE  TREASURY.    See  /ntemof  Rumim,  CO^ 
Uctari(f. 

FOURTEENTH    AMENDHENT   OF   THE    CONSTITUTION   OF 
THE  UNITED  STATES.    See  CmMituiwnal  Lam,  8-0, 18-28. 


IHAHCHISESt  A88I6N1IENT  OF.    8m  Mmde^  Bmd$,  1,  % 

FEAUD.    8m  iVvfltiM,  16, 17;  PofMi^wv,  OniiM  Carrkn  f^,  i. 
Gfow  acglifaoM  oa  tiie  put  ol  a  gn^lou  bsIlM,  ttoqgh  nol »  frandU 
It  in  kigal  «ffMl  tiie  Mune  thing.    i^ctfiMai  Bodfc  t.  <7raAa«,  619. 

FBISNDLT  INDIAKS,  LIABILITT  OF  THE  UKITSD  StATBB 

T0«  FOB  PBOPEBTT  8T0LSN. 

1.  An  Indian,  wInm  property  within  the  Indian  oonntrj  it  ttoltn  bj  » 

nflgxo,  it  nol  entitled  to  anj  pajment  therefo  oni  of  ^  ireataij 
of  the  United  Staftet.     United  Siat4$  t.  PenywMo^  285. 

2.  The  Initiation  tonching  the  liability  of  ^  United  8tatet  lor  tiie 

pcopertj  of  friendly  Indiana  whioh  it  taken,  injored,  or  deatroyed, 
examined.    Id, 

FUEL,  GOMMUTATION  OF. 

BuTMiant  to  ordtn,  the  eolonel  of  a  regf  nent  reported,  JToly  26, 1668,  to 

the  Itead-qnarten  of  a  department,  there  to  «'  await  further  ordera.*' 

While  awaiting  them,  he  waa  not  fomiaiiad  fiiel  or  qnaiteit.    HM^ 

'  that  he  it  entitled  to  recof«r  their  oommoted  value.    Umtid  Smm 

6AUGEB.    See  Imtimtd  RevemnB^  CeOfcltr  f^ 

QBNEBAL  CX)UBT-MABTIAL.    See  ilTataf  CtMrf  amrtM, 

6BAKD  JUBOBS.    See  CimtdMiatud  Lam^  20. 

QBANT.    See  Smom^  mnd  Omjkwtd  LmdM. 

OBOUND  CHICOBT.    Sw  Oatfomt  Dulte,  L 

QUADALUPE  HIDALGO,  TBBATY  OF.    See  PiiiNt  XamCt,  2. 

OUABANTT. 
On  the  afternoon  ol  Feb.  28, 1875,  A.  ezeonted  to  a  national  bank  in 
Gineinnati,  Ohio,  an  inttmment  whereby  he  ttipulated  to  goaraatee 
and  make  good  to  aaid  bank  any  turn  or  anmt  whidi  might  tiiere- 
after  be  held  agaioitt  B.  to  an  amount  not  mreeeding  150,000,  and 
waived  notice  tern  time  to  time  ol  the  amonnt  and  extent  of  aodi 
indebtedneat.  On  the  morning  of  that  day'C.  had  preaented  for 
depoait  therein  a  eheek  to  hit  order  drawn  on  said  bank  by  B.  The 
bank,  claiming  that  taid  oheek  waa  within  the  termt  of  the  gvaranty, 
bronglit  tnit  againtt  A.  to  reporer  the  amoont  thered  The  eii- 
denee  of  the  plaintiff  tending  to  thow  that  partnant  to'a  general 
and  notorkmt  ntage  among'the  bankt  in  Cincinnati,  by  whioh  checka 
left  ,in  the  morning  by  depoaifton  were  held  until  after  butinett  houn 
lor  the  purpoae  of  examining  the  aoeountt  of  the  drawen,  B.*t  cheek 
waa  placed  aaide  by  the  teller  lor  tuch  examination,  and  C.  informed 
that  it  wouM  not  be  placed  to  hia  credit  nnlett  lound  good,  and  that, 
<m  the  part  of  the  defendant,  no  tuch  ntage  exitted,  and  that  C.  had 
no  knowledge  or  nhderttanding  in  regard  to  taid  check  except  that 
it  waa  receiTed  aa  a  depoait  by  the  bink  when  left  there  by  him,  — 
the  court  ohaiged  i^  iuxy  that  it  waa  lor  them  to  detei  mint  whether 
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GUARAinT  (eatUkwed). 

tt  the  tfane  Mid  cheek  was  left  at  tiia  bank  by  C.  it  mm  offered  as  • 
depoeit  end  eo  reoelTed.  The  jury  eo  found.  HeU,  1.  Thet  the 
eherge  wee  not  errooeoQe-  2.  That  the  Jniy  having  found  that  eeid 
ohedc  wae  eo  offered  and  reoeiTod,  it  wee  not  a  debtdue  bj  B.  within 
the  meaning  of  A. 'a  undertaking.  S.  That  in  riew  of  suoh  llndmg 
the  queedon  of  usage  was  immateriaL  NaiUnuU  Bank  t.  BurlAardii 
686. 

HABEAS  CORPUS,  WRIT  OF.    See  JuriidieUan,  «-10;  Niuat  Courts 
puartialf  2. 

1.  A.«  a  judge  of  a  county  court  in  YirginiA,  charged  by  the  law  of  that 

Stale  with  the  eeleetion  of  jurors  to  senre  for  the  year  1878  in  the 
circuit  and  county  courts  of  his  county,  was,  in  the  Dbtrict  Court 
of  the  United  States  for  the  Western  Distriet  of  Vixginia,  indicted 
for  excluding  and  failing  to  seleot  as  grand  Jurora  and  petit  jurors 
certain  dtisens  of  his  county,  of  Afiricaii  race  and  black  color,  who, 
possessing  all  other  qualifications  prescribed  by  law,  were  esduded 
from  the  jury  lists  made  out  by  him  ae  such  oAoer,  on  account  of 
their  race,  color,  and  previous  condition  of  servitude,  and  for  no 
-other  reason,  against  the  peace,  &c.,  of  the  United  Statee,  and 
against  the  form  of  the  statute  in  such*caee  made  and  provided. 
Being  in  custody  under  that  indittmen>,  he  presented  to  this  court 
his  petition  for  a  writ  of  kabeoi  corpui  and  a  writ  of  ccrf iorort  to 
bring  up  the  record'  of  the  inferior  court,  that  he  mi^t  be  dis- 
charged, averring  that  the  finding  of  the  indictment,  and  his  arrest 
and  imprisonment  thereunder,  were  unwarranted  by  the  Constitu- 
tion of  the  United  States,  in  violation  of  his  rights  and  the  rights  of 
the  State  of  Virginia,  whoee  judicial  officer  he  .is,  and  that  the 
inferior  court  had  no  jurisdiction  to  proceed  against  him.  A  simi- 
lar petition  v^as  presented  by  Virginia.  Heldt  that  while  a  writ  of 
kalfea/i  earpuM  cannot  generally  be  made  to  subserve  the  purposes  of 
m  writ  of  error,  yet  when  a  prisoner  is  held  without  any  lawful  au- 
thority, and  by  an  order  which  an  inferior  court  of  the  United 
Statee  had  no  jurisdiction  to  make,  this  court  will,  in  favor  of  lib- 
erty, grant  the  writ,  not  to  review  the  whole  case,  but  to  examine 
the  authority  of  the  court  below  to  act  at  all.    Ex  parU  Virginia,  889. 

2.  The  ^>pellate  jurisdiction  of  this  court,  exercisible  by  the  writ  of 

habffOM  eorpuif  extends  to  a  case  of  imprisonment  upon  conviction 
and  sentence  of  a  party  by  an  inferior  court  of  the  United  States, 
under  and  hj  rirtue  of  an  unconstitutional  act  of  Congress,  whether 
this  court  has  jurisdiction  to  review  the  judgment  of  conviction  by 
writ  of  error  or  not  Ex  parU  tSie&etef,  871. 
8.  The  jurisdiction  of  this  court  by  hAeoi  eor/nUt  when  not  restrained 
l^  some  special  law,  extends  generally  to  imprisonment  pursuant  to 
the  judgment  of  an  inferior  tribunal  ci  the  United  States  which  has 
no  jurisdiction  of  the  cause,  or^hoee  proceedings  are  otherwise  void 
and  not  merely  erroneous;  and  such  a  case  occurs  when  the  pro* 
ceedings  are  had  under  an  unconstitutional  act.    Id. 
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UABBAB  OOBFnS,  WBTT  OF  (emukmti). 

4.  Biift  whtii  tlM  oovrt  bdow  hA8  jwiidietkm  ol  tiia  «mim»  fnd  Ihrvn** 
tar  oiufffBd  is  indicUbte  undmr  %  oMwtifaitknal  la.w,  tay  «Ron  dbni- 
mittod  1^  ih»  inlnior  oourt  om  aalj  h%  rcfiired  hj  writ  cf  CRor, 
sod,  of  oooiM^  OMkOfli  be  imawed  al  all  if  no  writ  of  airor  lioi. 
Id. 

(L  Whara  pawonal  libarfy  it  aonoaniad,  the  jndgmant  of  an  inlnior 
oourt  affecting  it  is  not  so  oondusiTe  but  that  the  qnMMon  of  ita 
authority  to  trj  and  imprison  the.  party  may  be  reviewed  on  kaA§tu 
corpui  by  a  superior  oourt  or  Judge  having  power  to  award  the 
writ.    Id. 

C-  Certain  Judges  of  eleotion  in  the  city  of  Baltimore,  appointed  und«c 
JSbkaia4aws9  weke  conrioleditt  the  Circuit  Coort  of  the  United  States^' 
under  sects.  5616  and  6622  of  the  Berised  Statutes  of  the  United 
8tatea,  for  inteifering  with  and  resisting  the  superrisors  of  election 
and  deputy  marBhals  of  the  United  States  in  the  paformanoe  of 
their  daty  at  an  election  of  representativea  to  Coagrsie»  undst^aacfes. 
201$!  9017, 2021,  2022,  title  zziT./of  the  Berissd  StstutSi.  B^li, 
that  the  question  of -the  ooosUtutionality  of  aaid  laws  is  good  ground 
for  tiie  issue  1^  this  court  of  a  writ  of  Jkiftssf  corput  to  inqube  into 
the -legality  of  the  imprisonment  under  such  conriction;  and  if  the 
lawa  are  determined  to  be  unconstitntional,  the  prisoner  should  be 
discharged.    Id.  ' 

'  7.  The  ciieuit  courts  have  Jurisdiction  of  indictments  undsr  thsse  laws, 
and  a  sentence  in  pursnanoa  of  a  ▼erdict  of  condemnation  is  lawful 
cause  of  imprisonment,  from  which  this  oourt  has  no  power  to  reUere 
on  sosdflf  coTp^ii*  .  Id* 

HOLDBB  FOB  YALUB.  See  BOli  o/BwdkmJife  and  Pnmismry  NnHet^  1 ; 
Munk^  Bandit  4;  NaUimid  Bank^  1. 
A  creditor  who  before  its  maturity  accepts  a  negotiable  notiB,  so4ndoiasd 
that  he  becomee  a  party  thereto,  as  collateral  security  for  a  pre- 
e]^sting  debt,  in  oonsidnration  of  an  extension  of  time  granted  to 
the  debtor,  Is  a  holder  for  Tahie,  and  his  rights  as  sndh  are  liot 
aileoted  by  equities  between  antecedent  parties  of  which  he  had  no 
notice.    Oatei  r.  Nadanal  Bank^  288. 

•  ■  ■ 

niilNOIS.    See  Cosily,  2-6. 

DfPOBTS,  DUTIES  Ol^.    See  Cuttom  Dutm. 


INDIAN.    B^BFrmiMfflndUuu^LkMU^iifa^UmUdSUdMto^JktFr^ 
ertifSicUn. 

INDICTMENT.    See  Cstifti,  Rmmoal  rfy  9;  CmUdbt&maX  Lom^  18-28; 
Jmn^ieUotif  8-8. 


INFBBElfrCE.    See' 

See  Ltfk  Insunme§t.'L 


nSUBANCE.    SeeX^/i 
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INSI7RBB.    See  Pamtmgin^  Ommid  C^rrkn  9f. 

INTEKE8T.    See  Cwari  of  dams,  1;  Cjffiekd  BofuT,  AeHm  m;  Roceimtg 
NoHoiud  Bank,  1. 

1.  In  tiie  Ditkriot  of  Colombia,  the  legal  rate  ol  inteieet  le  eiz  per  oenk 

per  eanam,  but  pertieii  jiiaj,  in  writing,  ftipnlete  for  anj  otlier  rate 
not  ezeeeding  ten.    Eoldem  t.  Trusl  Cvrnpam^^  72. 

2.  Wbere  %  pertj  mede.  there  hb  ptomiiioiy  note,  wherebj  he  promiaed 

to  pej  ft  eeitein  som  therein  named,  "  with  ten  per  oent  intereet,'' 
— -HeU,  that  intovtt  per  aanom  at  that  rate  sboold  be  eompoled 
np  to  the  matoriij  of  the  note,  and  thereafter  at  aiz  per  oent.    Id, 

IKTEBKAL  RBVENUB.    See  Exdm  Tax. 

1.  Maaofaetoied  tobaooo .  ihipped  in  bond  from  tiie  mannfoetoty  and 

itoied  in  an  export  bonded  Warehooee  on  tiie  14th  of  Jnne,  1872, 
wae  snbjeet  to  tiie  tax  of  thirtj-two  oenti  per  pdond,  preesribed  bj 
the  Internal  Berenoe  Act  of  July  20, 1868.  ISStaklOS.  Jotmr. 
BiaekoM,  5M. 

2.  The  **  Aigilite  Iflning  and  MannfaolDrinf  Company  '*  wae  Ineorpo- 

rated  Vy  an  act  of  the  General  Awembly  of  Kentodqr  pawed  Maidi 
4, 1885.  Iti  name,  by  an  amendment  to  the  eharter,  wae  ehanged 
to  the  **  Kento^y  Improvement  Company,''  and  it  wae  anthoriaed 
to  '*  oonatmot  one  or  more  rail  tradn  from  any  lands  owned  or  im- 
prored  hj  aaid  oorporation  to  oonvenient  pointi  on  the  (Niioor  LIttie 
49andy  Biter,  or  both,  or  to  eonnect  with  other  railways,  and  to 
maintain  aaid  track  or  tracka,  and  to  draw  can  over  tiie  aame  by 
aoitable  motive  power."  For  the  '*  comtmction  and  conTenient 
and  proper  nie  and  maintenance  of  snob  ndlroadi  **  the  company 
was  anthoriaed  to  condemn  and  ^>pn^riate  the  neoeaaary  landa  and 
materials.  Porsoant  to  aaid  authority,  the  company  bnilt  and 
eqiiipped  a  railroad,  and  on  Aug.  15, 1886,  imned  in  payment  there- 
for ita  aix  per  oent  conpon  bonds  to  tiie  amonnt  of  8500,000,  aecored 
by  mortgage  on  its  landed  property  and  improrements.  The  road 
was  finished  in  Jnne,  1868,  and  thereafter  the  company  transported 
over  it  its  own  freight,  officers,  and  agents,  and  in  addition  thereto, 
though  not  in  terms  so  authorised  by  the  charter,  from  time  to  time 
other  pasaengers  and  freight  for  hire.  ffsU,  that  the  company  was, 
within  the  meaning  of  the  ninth  section  of  tiie  act  of  July  18, 1888 
(14  Stat  188),  a  railroad  company,  and  as  such,  lor  the  year  1870, 
liable  to  the  tax  of  five  per  cent  on  coupons  theraby  impoBed.,  /si- 
provemmu  Company  v*  Siadt,  848. 

INTERNAL  REVENUE,  COLLECTOR  OF. 
Debt  on  the  bond  of  a  collector  of  internal  ravenne,  besring  date  Jan. 
12, 1867.  Held,  1.  That  the  audit  of  hb  accounts  was  the  dntj  of 
the  First  Auditor.  2.  That  the  settiement  of  them,  as  the  same 
iqipean  bj  the  transcript  from  the  books  of  the  Treesury  Depart 
ment,  duly  certified  and  authenticated,  is  primm  faeit  evidence  of 
the  balan<)e  theraby  shown,  and  it  is  competent  for  the  accounting 
officer  to  correct  mistakes  and  instate  tiie  balance.    8.  Thai  the 
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nmRNAL  BKYKNUS,  OOLLBCTOB  OF  jm^md). 

■miiMm  avt  VMM  for  Ike  gaoftr*!  Ims  ftedivd  by  Hm  wHftot* 
4.  WlMra  •  boBd  girai  by  lb«  latter  is  o^wtoiabto  ia  point  «f 
fonBf  the  dinotioA  ol  tbt  fi*»ftw>fMiffPfr  of  Intaniil  BifMiM  to  «■§- 
•vto  1^  Biv  OM  mart  bt  Mpfldarad  M  thai  of  tiie  Siwttaqr  €<  tiie 
Traaiory,  and  tbe  bond  fivon  fai  oompliaaoa  Iharawilh  aannol  bo 
oomidorad  aa  baiviiig  boon  aslortad  tern  tiia  toUaolar  and  Ua 
liaa  oonlraiy  to  tba  alalola.    HMf  t.  CUM  AMi»  S. 

INTALID  FSN810NSBS.    Sao  SOdkn"  Hi 


IOWA.    Sea  Swamp  mud  0mjhm9i  Lanit. 

Undar  tiia  laws  of  Iowa,  a  niaclianie*s  lion  in  irark  dona  mdar  a 

traol  takaa  pfoeadenoa  of  all  inonmbianeaa  pnt  on  the  yxbymi^  bj 

movtfafa  or  ottiarwiaa,  aftar  the  iradc  waa  oonunenoad.    RnmpA 

JUDGMBHT,    BmJmikMM$rfg9§$. 

JUDICIAL  COUm.    Sea  CcmS^. 

JUDICIAL  DI8CBBTI0N.    See  Mmdamm,  8;  Rmkm,ma^.  ^ 

JUDICIAL  If OBTOAOB. 
In  Lodaiana»  If  a  pataon  dka  pending  eail  againel  bim,  and  the  pre* 
oeedlngB  are  eontinned  hj  Ida  belie  beooming  pertiee,  the  Judgment 
ehonld  be  i^ainet  Irie  enoemaion  or  them;  if,  witboot  refarenee  to 
the  leiflfal  Zt  the  init,  it  be  enteied  only  egiinst  iJie  dioimad  ee 
neaimtf,  end  be  so  leoorded,  it  ie,  ee  a  Jndidel  BMvlgage,Toidegainel 
third  panone*    MoiUfomtrf  t.  Jawfir,  671. 

JUBIBDICTION.  See  F^dtnd  (tmtHm,  8;  Jtotoet  Cmfm^  Wrk  nf^  1; 
/avy,  Wahmr  of;  Ofievr  vf  lie  Afm§^  t\  Nmod  C^mt-mmM^  S; 
thm  JVM,  9;  Wrii  qfSrrott  S. 

I.  Qv  nn  SunoMB  Coubt. 

1.  Wbem,  bj  an  agreed  etalemeni  of  faoto  in  the  nature  el  n  ipeciel 
TBrdiet»  the plaJntJiP a  eleim  waa  admiltod  hjUt^  datondant,  edeept 
•8,184.20, -;iSM/,  that  that  earn  waa  the  emonni  aetoa^f  hi  die* 
pnto,  and  altboogfa  jndgment  wee  entered  below  for  the  entire  oldbn, 
azoeeding  15,000,  the  writ  of  enor  from  thie  eoort  maat  bedlemiwed 
lor  went  ^joriediotion.    Tkaimm  y.  NaUomtd  Sank^  $. 

i.  TUe  eoQit  eannot  on  writ  of  error  re-examine  the  deeinon  of  the 
Supreme  Court  of  the  Territory  of  Ocdorado  that  the  only  qneation 
pweented  there  lor  reriew  by  Hm  bill  of  eoEoeptione,  wae  the  lefoeal 
of  the  Dietriet  Court,  on  the  motion  lor  a  new  trial,  to  eel  eaide  the 
irerdict»on  tiie  ground  that  U  wae  not  enrteined  by  tiie  efidenee. 
Eailmtqf  Cmnpamg  ▼«  Tinpaift^,  78. 

8.  Where  a  Judgment  for  the  reooveiy  of  moMyt  affirmed  in  the  Supreme 
Court  of  the  Dietriot  of  Columbia,  ie  brought  here  lor  re-esmnina- 
tlont  the  amount  thereof ,  witliout  adding  intflieet  or  eoeto,  detarminee 
the  Table  of '•  the  nuttter  in  diepule,'' under  the  aet  ol  Nk  S6»  1878 
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(20  Stat  taO),  ud,  if  it  doM  noi  aeeed  18,000,  thk  ooart  Iim  bo 
Jviiadiotioii.    BaSbraui  GsavMMf  t*  Trook^  113. 

i.  A  bill  filed  in  the  Sopreme  Cooit  qI  the  Dietriot  of  Golambift  by  ▲. 
ageint^  B.  end  C,  elleging  thei  eedi  bald  oertiAoetee  of  indebted- 
nasi  belonging  to  bim,  wm,  on  finnl  bearing,  difnueeed,  end  be 
appealed.  £Mtf,  that,  ae  the  leeoveij,  if  anj,  moat  be  agninat  the 
defendanta  aeverallj,  and  aa  the  amoont  daimed  from  each  doea  not 
ezeeed  92,500,  thia  court  haa  no  Jnriadietion*  Pmnng  Cmmpamg  t* 
Mfdfvrd,  147. 

5.  On  the  trial  of  a  eanae,  when  iJie  Jndgea  of  the  Girenit  Court  are 
oppoaed  in  opinion  on  a  material  qneaUon  of  law,  the  ojunion  of.  the 
preaiding  Judge  preraila ;  but  the  Judgment  rendered  conformably 
thereto  maj,  without  regard  to  ita  amount,  be  reriewed  on  a  writ  of 
error,  upon  their  certiiloate  atating  auoh  queation.  Dom  ▼.  Joftiiaoa, 
168. 

0.  The  ^>penate  Jnriadietion  of  thif  court,  esereiaible  by  the  writ  d 
Aoftaof  ooYjnif ,  exteods  to  a  caae  of  impriaonment  upon  conrietioD 
and  aentenoe  of  a  party  by  an  inferior  court  of  tiie  United  Statea, 
under  and  by  yirtue  of  an  unoonatitutional  act  of  Ckmgreea,  whether 
thia  coort  baa  JuriadidSon  to  rcTiew  the  Judgment  of  conTiction  by 
writ  of  error  or  not    Ex  parte  SutbMf  871. 

7.  The  Juriadiotion  of  thia  court  by  habeas  eorpue^  when  not  rea^rained  by 

aome  apecial  law,  extenda  generally  to  impriaonment  purauant  to  the 
judgment  of  an  inferior  tribunal  of  the  United  Statee  which  baa  no 
Jurisdiction  of  the  cause,  or  whoee  proceedings  are  dtherwiae  To&d 
and  not  merely  erroneous;  and  such  a  caae  occurs  when  the  proceed- 
ings are  had  under  an  unconstitutioiial  act.    Id, 

8.  But  when  the  court  below  has  Jurisdiction  of  the  canae,  and  the  mat- 

ter charged  ia  indictable  under  a  constitutional  law,  any  errora 
committed  by  the  inferior  court  can  only  be  renewed  by  writ  of 
error;  and,  ef  course,  cannot  be  reriewed  at  all  if  no  writ  of  error 
lies.  Id. 
0.  Whero  personal  liberty  is  concerned,  the  Judgment  of  an  inferior  court 
affecting  it  is  not  ao  condosiTC  but  that  the  question  of  its  authority 
to  try  and  impriaon  the  party  may  l>e  reriewed  on  kabeae  ocrpme  by  a 
auperior  court  or  Judge  baring  power  to  award  the  writ.  Id, 
10.  An  officer  of  election,  at  an  election  for  a  representatiTe  to  Congrass 
in  the  city  of  Cincinnati,  waa  convicted  of  a  misdemeanor  in  the 
Circuit  Court  of  the  United  Statea,  under  aect.  6616  of  the  Beriaed 
Statntea,  for  a  violation  of  the  law  of  Ohio,  in  not  conveying  the 
ballot-boz,  after  it  had  been  coaled  up  and  deHvered  to  him  for  that 
purpose,  to  the  county  derk,  and  for  allowing  it  to  be  broken  open. 
Held^  1.  Ths;t,  in  auch  a  case,  a  habeoM  earpue  for  discharge  from 
imprisonment  under  the  conviction  waa  rightfully  issued  by  a  Justice 
of  thia  court,  retumaUe  before  himaelf ;  and  be  bad  the  right,  if  it 
could  be  done  without  injury  to  the  priaoner,  to  refer  the  matter  to 
thia  court  for  ita  determination,  it  being  a  caae  wbidi  involved  the 
eBnraiae  of  appellate  jnriadietion.    S.  That  had  the  oaae  involved 
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origliiAl  Jvbdiotkn  on^,  tids  oowl  emiiM  nol 
of  it    Ex  parte  Clarkej  8M. 

11.  WlMra  in  npkrai  Jadgmeat  WW  rondered  in  Ikvot  qI  the  p^^ 

A  porfekm  of  the  |jmpwij  delirwed  under  the  writ,  and  in  favor  of 
the  dofendant  for  a  rofcom  of  the  residoA,  or  its  Tahie,  the  iataia  not 
beinglKiOOO,  andtbeplaintiileaedontawxitoleRorto  tiiie  eoori, 
—  AU«  tiialtlie  wiH  nnst  be  diamiflied  Inr  want  of  Jviediotion. 
PktetT,  Wad€^44A. 

12.  This  eoiui  has  no  jnriadiction  to  reriew  tiie  Judgment  ol  tiie  Si^reme 

Conrt  ol  the  Tenitoiy  of  Wjoining,  nnleae  the  r*x»d  ihowe  that  the 
matter  aotoally  in  dispnte  exoeede  tl|000.    Nafj/U  t.  JKtilMpe,  (ntfi. 

n.  Of  thb  CntcniT  Covbts. 

1ft.  Areoeiiner  appointed  bj a  State  eoort  in  a  mit  whieh, nnder  the  aot  of 
March  8, 1875  (18  Stat.^,  part  8,  470),:wa8  enheeqoently  remoffed  to 
the  Ciiooit  Court  of  the  United  States,  reported  to  the  latter,  etating 
the  smonnt  of  the  fond  in  his  hands,  and  asking  for  an  order  to  pay 
therafrom  certain  liabUities.  EM,  that  the  Cirooii  Omrt  had 
authoritj  to  require  liim  to  aoconnt  for  the  fond^and  that  he  is 
ehaigeable  with  interest  on  so  much  thereof  ae  he  on  reoeiTing  de- 
posited in  a  bank  to  his. credit  as  reoeiTer,  and  then  withdraw  and 
deposited  on  his  private  aooonnt  ia  another  bank»  he  deoliniBg-to 
eaq[>]ain  the  transaction,  when  he  was  es^oiiiied  ae  a  witness  hj  the 
master  to  whom  the  conrt  liad  refened  his  acoooats.  BunMtfi  t. 
Moutood  Cowpw^y  168. 

14.  this  Circuit  Courts  have  JoHdBctioBof  hicBetments  linde^  seots.  1H)I1, 
S012, 2016^  2017, 2021,2022, 6616,  and  6622  of  ihe  Revised  Statntaa, 
these  being  the  laws  prorided  in  the.  Enforoem^t  Act  of  Ifay.tl, 
1870,  and  the  supplement  thereto  of  Feb.  28, 1871,  for  supervidng 
the  elections  of  representativea,  and  for  prsventfaig  fraads  thenin. 
ExparietiAM.m. 

JUBORS.    See  CMifiMumaTZM,  IS,  19,  20,  28. 

JUBT,  WAIVER  OF. 
The  concluding  cknse  of  the  third  section  of  the  aot  entitled/*  An  Aot 
to  determine  the  jurisdiction  ol  dicuit  courts  of  tiie  UniilM  States, 
and  to  regulate  the  removal-  of  causes  from  State  courts,  and  lor 
other  purpoees,''  improved  Mav^  S,  1876  (18  Stali.,'pM  8,  470), 
does  not  repeal  the  provision  of  the  Revised  Statutes  authCriAhg  tiie 
oonrt  to  try,  upon  the  stip«dation  of  parties,  issues  of  fact  witliout 
the  intervention  of  a  jury.    PltZ^r  r.  Jfeorv,  208. 

LANDS,  ACTION  FOR  POSSESSION  OF. 
1.  By  the  law  of  Texas,  a  judgment  against  a  phiwitMf  in  an  aetion  lor 
the  possessioa  of  lands  is  cooelttsive,  unleas  he  eomwsnee  a  aeeond 
action  within  ajear.  Hitltf , ihat,  in  an  aetion  Inr  the  same  laada 
commenced  witbn  4he  jear  >by  tiie  former  defsodant  i^^altiBt  the 
gjsntees  nf  tiieionner  yi^s^^g^  ^  Ifttttr  art  mrt  pmlnitil  Irj  ^f t 
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JiidgiiMiit  frtim  ifttiag  1^  tbflk  olaim  to  IImbl  JfcwwMiflfg  t>  Ort» 
Mt,  188. 
9.  Whm,  1^  to  tiia  oommoioenMnt  of  the  MtioBv  i^  Bdaad  pn— inn  ti 
the  knd^  muI  i^  omtiiiiied  litigatiKMii  rmptMng  il^  «iittMl»  «id  tliers 
WW  no  Mtoal  oooapitioa  of  ft  Isfo  portion  ol  it,— IMC,  tliat  no 
praiCT^»tion  oonld  be  mainteined  1^  either  portgr,  end  that  tiie  oaae 
maat  be  deteradned  on  tiie  dnonmwitMy  efideooe  of  title.    Id* 

LANDS,  ALIENATION  OF.    8ee  Lkm. 

LAND8,  PATENT  OF  THE  UNTTBD  STATES  FOE.    See  PaHid 
0/ tk4  United  Siaim  fir  Landi. 

LANDS,  SALE  OF,  BT  TBUSTEE. 

1.  U  diilj  edvertieed,  end  tMj  end  propeilj  oondnoled,  e  tnutee't  pnb- 
lio  lele  of  lends  to  e  eofpontion  which  was  tiie  pejee  of  tbe  note 
aeoDxed  hj  the  deed  of  troat  will  not  be  aot  aaide  mofely  upon  the 
gnmnd  that  thcj  broogfat  a  groatlj  inadeqnate  price,  end  that  lie 
tlien  and  at  the  date  ol  the  deed  was  the  actuary  of  the  corporation, 
if-the  deed  was  made  to  him  as  an  indiTidoal,  and  he,  as  soch,  and 
not  in  his  offleial  eapadty,  accepted  andeieceted  the  trost  thereby 
conferred.    Ciwrkr,  TVnil  Coa^pany,  149, 

S.  Where  a  trustee's  sale  is  Tslid,  the  title  passing  theteonder  shoold  be 
conTsyed  to  the  purohaaer  bj  a  deed  properly  made  and  acknowl* 
edged.    Id. 

LAW  MBBCHANT.    See  JMh  ^gadUwps  and  i^^ailMory  Noteit  J* 

U&6ISLATIVE  INTENT.    See  SiahOm,  CnmriMfipii  ^,  L 

LETTEBS-PATENT.    See /VocfiM,  12. 

1.  Where  iettere-patent  expired  before  the  Unal  dcterminstion  of  tiie 
soit  brought  by  the  patentee  complaining  of  the  infringeuMns  of 
them,  and  praying  for  an  injnnction  and  an  aocoant,  and  the  contt 
below,  by  its  decree,  snstained  tiieir  Talidity  and  awarded  him  oosIb, 
bet  neither  damages  nor  jproftts,  and  the  defendant  appealed  here, 
this  cout,  as  the  only  qnestion  now  inTohed  is  that  of  costs,  aSbrme 
tlie  decree  without  examining  the  merits.  Bkutie  Fabne$  Cmnpanp 
T.  Smithy  110. 

8.  Where  such  letters  had  been  relssoed  in  eeperate  divisions,  and  tiie 
patentee  filed  in  the  Patent  OflkM  a  disniaimer  in  regard  to  one  of 
them,  after  bringing  a  salt  for  the  infringement  of  the  othen,  the 
▼alidity  of  which  was  snstained,  and  the  fact  of  infringement  loond 
by  the  court  below,  ^AM,  tiiat  sect  4932,  Ber.  Stet,  hae  no 
i^ipUcation  to  the  eeee,  and  that  he  is  entitled  to  coals.    Id- 

8.  A.  held  lettere-petent  Inr  making  side-seddle  treee.  The  tree,  com- 
poaed  of  sideJien,  eantle  behind,  and  crook  before^  is  first  made, 
end  the  seat  constmoted  eeparateiy  on  a  ilm  and  fastened  to  the 
trse  by  screwe,  resting  on  the  crook,  and  on  supports  atteched  to 
tbe  side-beia  in  the  middle  mid  et  tiie  rear.  Thie  oonetraBtion^  tl 
was  olalwied,  slomlifise  eod  iohettpene  tiie  manufaoturei  and 
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a tfMM for  iir  «id«r  tlie  teal.  The  ebln  !■■•  follows:  **AM%m9m 
artid«  of  ma&iilseiiire,  a  dde-taddle  tree,  haTiog  the  dd#-ben  and 
leei  made  eepanite  and  then  united,  iobetMitiidly  is  and  for  the 
pnipoee  ahown  and  speeifled.*'  The  aideeaddie  tree  eonatmcied 
aooording  to  the  kltera-patent  enbeeqaently  granted  to  B.  doea  not 
have  the  aide-bara  and  aeai  made  aeparate  and  then  united.  Tough 
atripa  of  wood,  ataamed  and  bant  to  a  prc^wr  shape,  are  attached  to 
the  tree,  aa  •  part  thereof,  fomdng  aide-raUa  for  the  eeal;  thai  on 
the  right  or  aS,  aide  extending  from  the  cantle  to  the  erook,  and 
that  on  the  left  or  near  aide,  from  the  oantle  to  a  point  on  the  near 
aide-bar  aome  dlatanoa  baek  of  the  erook.  The  aeai  la  atretohed 
ofor  theae  atripa  or  alde-raila.  JSTaU,  that  the  advantage  of  aepafata 
oonatmetion  claimed  by  A.  waa  not  attained  by  B.'a  letters  patent, 
and  that  the  invention  of  the  latter  la  not  an  infringement  of  A.'a 
lettera^patent.  Bimif  t.  Hlfyer,  071. 
4.  Conrts  shonld  not  by  oonstrnotion  enlarge  the  elalm  whidi  the  PkAent 
OAoe  haa  admitted,  and  the  patentee  aoqnleaeed  in,  beyond  the  faiv* 
interpretation  of  its  twrms.    Id» 

LIEN.    5m  CoOaUnd  S^ewrkg,  2;  MmSkmMt  Urn;  Naiimal  Aenl;,  2. 

L  Where  real  estate  bound  by  ft  Jndgniant  or  ft  mortgage  has  been  alisB- 
ated  in  aeparate  parcels  to  Tarions  persons  at  different  timea»  such 
pakcds  shonld  be- subjected  to  the  satisfadaon  of  the  Hen  in  the 
inferse  ordertif  their  alienation.    Somngt  Bank  t.  Crennstf,  680l 

2.  The  English  sdad  Uie  Ametioan  aalhoritiea  on  the  anbjeet  considered 
and  reylewed.    Jd» 

LIFE  IN8UBAKCE. 

1.  An  iqppli0ation  made  by  A.  to  aa  inanranoe  company,  n]^whleh  n 

policy  on  hia  life  waa  issnad  tOft  tbi  banaflt  of  hia  wife,  ciMitalna  n 
at^vdation  that  hie  atfttementstherrin  *' ahall  form  the  bade  of  the 
contract,'*  and  thai  any  nntmeor  franduknt  anawera,  any  snppres' 
alon  of  facta  in  regard  to  hia'  health,  haUta,  or  dicnmatancea  mate- 
rial to  the.xiak,  ''ahall  vitiate  die  policy  and  forfeit  aU  payments 
^thereon.**  In  reply  to  ft  qnestlon  aa  to  whether  certain  of  hia  rehk 
tlvea  had  any  hereditary  diaeaae,  he  anawsrsd,  "Ko  liersditaiy 
taint  of  iniiy  kind  in  family  on  either  aide  of  hoose,  to  my  knowl- 
edge*'* A.  having  died,  hia  widow  brought  salt  and  made  ont  her 
case.  The  company  then  proved  thai  B.,  an  nnde  of  A.,  had  been 
insane  for  more  thai  ft.year  preceding  his  death,  and  had  died  in  an 
inaane  a^nm  upwards  of  twenty  years  before  the  date  of  A. 'a 
application.  Hie  Jury  were  instructed  to  find  for  the  plaintiff. 
AU;  1.  Thai  the  inatmctlon  waa  proper.  2.  Thai,  to  maintain 
Us  defence,  the  company  waa  bound  to  prove,  not  only  the  insanity 
of  B.,  but  thai  ii  waa  hereditary,  and  thai  both  facta  were  known 
to  A.  when  he  anawarsd  the  qneatton.  liumrtmee  Cvrnpamff  t.  (Tntf- 
Isy,ei4. 

2.  JVflKsnaf  B&mk  T.  Imtmtmet  Csayaajf  (Mf  U.  8.  07$)  dted  'and 

approved,    /d. 
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LIMITATIONS,  STATlfUfi  OF.  Bee  Ccmi  ^f  Ckakt^  2;  LmOh  AdSm 
for  Pa$$mpm  ^;  HIMif  Clmm^  2;  Naiiama  Am&,  2;  Niumia^ 
Statmi€  ofLmduaiom  </. 

1.  Aperiodof  lewthenflveyeittiwIMiiot  bereptqeecuUottto 

en  entry  of  goods  eft  the  eoefeom-lMMiBe  bj  e  frmodiilent  i^Toioe  of 
th«m,eadefeleenlewiiieetion  ee  to  their  quelity  end  tehie.'^  UmM 
Smn  T.  Hintk^  88. 

S.  A  oonepire^  to  dofrend  the  United  Steitee  of .  the  dntiee  on  eertein 
imported  goods  is  not**  e  crime  erislng  under  the  lefenne  lews," 
end  the  pemns  ohurged  tilierewith  eeniiot  be  proeeented  thereftr 
nnkss  thej  tie  indkted  within  thvee  jeeie  nest  elter  the  elleged 
onmmittiing  thereof.    Id* 

8.  The  stetnte  of  Celif qmin  whieh  proridee  the!  no  eettoo  lor  the  reoor- 
eiy  of  reel  eetete  sold  by.  order  of  e  probete  eonrt  *'  sheQ  be  meui* 
teined  by  eny  heir  or  otter  person  eUin^ng  tinder  the  intsetete,'* 
nnless  brought  within  tiireo  yeerp  elter  sooh  side*  i^qpUw'  to  the 
edministrstor  who  mede  tiie  eele  4e  weU  ee  to  the  hdrs.    M^tkt  t. 

4.  When  by  li^  of  time  the  eotion  is  berred  igelnst  hia,  it.  is  else 
berred  egeinst  them,  beoeose  the  right  of  possession  is,  by  the  l4w 
M  ClJilMnia,  iAhim,  mA  he  represents  their  interests.    Id. 

UB  FENPSN& 
A  honaJSdt  porobeser  of  negotisble  seeoritlee  before  their  metoiify  is  not 
effected  with  constnu^Te  notice  of  e  eoit  respecting  them*    Comug 
f^  TTamm  ▼.  Horey  (97  U.  S.  107)  cited  on  this  point  end  i^pfjEOfed. 
Conner  of  Com  ▼.  G^tOeft,  686. 

LOUISIANA.    See  JWidd/ IforCpa^. 

MANDAMUS. 
1.  Li  cjectmeot,  where  A.,  B.,  end  the  oUier  daJendents  were  rsspeo- 
tiTely  in  the  seperete  possession  of  spfoUlo  peroels  of  the  lend, 
Judgment  wee  reiadered  egeinst  them  fat  the  rsgorery  theieof  end 
.  fosts  of  soit,  end  ebosgviosteeeh  for  dameges  for  withholding  the 
peroel  whereof  he  wee  in  possession,  whieh  exceed  in  tlM  eggregete 
16,000.  A  writ  of  error  was  sued  ont  by.  ell  the  delsndeale.  A. 
fmd  B«f  to  reiidsr  it  a^fiymscl^  of  the  Jndgment  e^;iiaei  them, 
'^'^^'^Uy  Wf^  *  bond,  whi<ih  wee  dnly  .epprofed  end  eeoepted. 
The  court  b^low  thermipon  ordered  thet  the  preoeedings  on  the 
judgment  ee  to  JL  end  B.  bet  eteyed,  end. thet  u  writ  of  restitutiAa 
jS|i4  exeeiition.  bje  ieeiyed  egeinst  the  rfimeining  deffndents.  ffsU, 
tliet^eiefitfaiwtsdireolinglhetthii  Judgment  be  eerii^^  izitorezeen- 
tlon.i^geiQst  ell  the  defendents  would  not  lie.  Ex  fmi^  FrmA^X. 
%,  A  weerfesiiirdoee  sol  )ie  to  eontrol  Judieiel  discretion,  exoept  when 
thet  disoretai  hee  been  ebueed.  But  it  OMiy  be  used  ee  e  remedy 
where  Oie  ceee  is  ovtp^  of  thet  dSenetion  end  outside  the  JvHsdio* 
tien  pf  the.co«^  or  oflicer  tp  which  .or  to  iriiom  the  wiit  is  direeted. 
One  of  its  pseulier  end  mors  coeamon  usss  is  to  rsslnia  inferior 
eoorts.  ^»<i  keen  them  vUliin  their  lawful  brmndei     Firaieis  •  ▼• 
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ICAKUFACTUBED  TOBACCO. 
KhoaiMtaTOd  tobMOo  thip^  in  bond  fnm  the  muahncfbarf  and  atotd 
in  Ha  export  bcmdad  waiehooM  on  Hm  14Ui  of  Jnnie^  1878,  mm  nb* 
jMt  to  iho  tuc  of  tiilrty*tiio  oooti  por  pound,  piowilbod  by  tho 
iatvnal-mMina  not  of  Jni^  90,  1868,  16  ^tnt  UO.  Jmm  i- 
BtadhMtt,  608. 

yAMCTiAT^    8g9  rwirfriiffiinir  Z«to«  96-88. 

IfAStBB  ASD  SBBYAHT. 

.L  The  gonenl  mlf  oxompting  tbo  oomnHW  naote,  idiodMr  n  nniarai 
poncm  or  n  oorpontion,  from  liabiUty  to  n  oefrant  for  injni^ 
bj  the  Dog^iganoo  of  n  fsHuw  ooiiint  noogniied  nod  oooaidarod. 
Haitgk  ▼•  RaSwag'CmKptmiff  918. 

9.  To  that  mis  thero  are  weU-dofined  osoeptkno,  one  of  wbkh  ailaoi 
from  tho  oUigatkm  of  the  maater  not  to  ezpoao  the  aerranta,  wfan 
oondiOfting  hia  bnalnoaa,  to  perils  or  haaaida  agalnat  wbiob  tfasy  maj 
be  gomrdad  by  proper  diligenoenponhia  part.    Id* 

8.  Therefore,  althoni^  hia  liid^ty  to  tiiem  is  not  that  of  ft  gnarantor  of 

.  the  abaolnte  safety  or  perfeetion  of  the  meehineiy  or  other  apparatoiB 

provided  for  their  nae,  he  ia  boond  to  ezarBiaa  the  oars  wUdi  the 

ezlgeni^  reaaooably  reqairea,  in  f omishing  akh  m  ia  adaqnate  and 

aoitahla.    Id. 

i.  A  railroed  eompaay  ia  liable  nhen  itsoOosrs  or  ageats  whp  ipe^iB- 
veatad  wtih  n  eontrailing  or  aiqperior  dnty  in  tfaii  legard'  are,  in 
diadiaiging  it,  goilty  of  n«|^igenoe,  from  whioh  injniy  to  an  inao- 
,  oant  party  rsanHa*    Id* 

8.  II  the  aerrant  of  aneh  ft.oompaoy  who  haa  knowledge  of  daisetsia 
maehineiy  givea  notiee  thereof  to  the  proper  offioer,  and  ia  promiaed 
that  th^  ahaU  be  remedied,  hia  snbeiBqiient  nee  of  it,  hi  the  well- 
gnmnded  belief,  that  it  will  be  pot  in  proper  oondition  within  ft  rs»- 
aonahle  time,  doea  not  neoessarity,  or  aa  matter  of  law,  make  him 
gailty  of  oontribntoiy  negligenoe.  It  ia  ft  qnaation  for  the  Jmy 
whethw,  in.  relying  npon  aneh  pramlae,  and  naing  the  maehineiy 
affcer  he  knew  its  defeottre  or  InsnHlnlent  oonditimi,  he  waa  in  tfaA 
emraiae  of  dne  oare.  The  bnxden  of  proof,  in  aooh  a  oaae,  ia  vpoa 
the  oompaay  to  ahow  oontribntoiy  negligence.    2d. 

MECHAKIC'S  LISK.    BmCdUa^ral  SeewHf,  ^. 
Under  the  lawaoC  lowft,  ft  meohanio'a  Hen  for  work  done  nnderi^eontraot 
takea  praoedenoe  of  all  inonmbrftnoea  put  on  the  property  by  mort- 
gage or  otherwiae,  affcer  the  woik  waa  oommenoed.    Eemml  Cescs, 
457. 

MEXICO.    See  lHieNdIaadf;rcM»,  Alls  </^^«idtM. 


imiING  CLAIM. 
1.  In  ejectment  for  hi  nndifided  interoat  in  a  mii^ng  claim  in  Nerada, 
wliere  both  pertioa  derive  title  from  the  original  owner,  the  Tftlidity 
▼OL.  z.  48 
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and  wgnlarfty  of  lifa  lowrfleQ  aw  aoHa  qiiitfan.    Jflbh/Qi 
T.  AiiBry  IT. 

S.  Wb«re  Um  plaintlfl  waa  a  tenant  In  eominon  with  tha  dafandaata, 
iliair  poaaaarion  of  tha  daim  waa  hla  poaieaBioM  ontQ  ha  waa  onatad. 
Tha  Stainta  of  Llmitatlona  inmld  than  run  afainat  him,  hot  not 
bar  hia  leeoraiy,  nnlaaa,  altar  aoah  onatar,  thair  advona  ponaadon 
waa  malntainad  tiro  jaan  baCoia  tha  oommonoaniaat  of  tha  aoii. 
Id. 

8.  Whora  tha  Cfavoit  Ooort,  nndar  a  writtan  atipolalion  of  tha  partiaa, 
triaa  tha  iMOOt  ilaapaobdindinf  ahooldaai  forth  tha 'n]tiniataiflaoli« 
and  not  tha  Ofidinoa  aataMkhing  tbam.  Whara,  thaiatee,  both 
partiaa  olaimad  nndar  A.,  and  thii  ooort  loond  hia  ownatah^  tha 
diain  of  oonvajanoaa  bj  which  ha  aaqoind  it  naad  not  be  aat  IoiUl 
Id. 

4.  ▲  ouufayanoa  in  writing  ia  not  mataiaiy  to  tha  ralid  traaafor  of  a 

mining  olalm.    Id. 

mSSOURI,  00H8TITDTI0K  OF.    Baa  Mmdc^M  Btpdi,  I. 
MOBTOAOS.    Baa  MMkmi^$  Urn;  TVmK  and  Tnutm;  Vmmd^  Mm^ 

MUNICIPAL  BONDa  Baa  Coaii^,  t^. 
L  ThaoonrtadliflraatoijteinlinginCoiM4r^Af»yT.2VicoIay(Mn.B. 
610),  that  tha  jnoHaioiia  of  aaet  U,  art.  11,  of  tha  OonalitiitioQ 
adopted  l^  MiaaoQxi  in  1866,  which  raqnira  tha  aasant  of  two-tfairda 
of  tha  qnaliiiad  Totan  of  a  ooonty  to  a  snbaoi^rtbn  on  ito  bahalf  for 
atoek  in  a  corporation,  do  not  apply  to  caaea  wiMra  inch  anbaori^ 
Hon  ia  mada  for  atock  in  a  raihoad  company  poraaant  to  tha  ^ppwar 
coof  arrad  hj  ita  chartar  graatad  prior  to  tha  adoption  of  tiiat  Con* 
atituHon,  notiHthatanding  the  aontamplatad  road.ia  a  branch  road, 
tha  conatrnction  of  which,  aKhongh  aathoriaad  by  aneh  chartar,  ia 
nadartakan  aa  an  indapaadant  antarpriaa  nndar  tha  aot  of  Mardi  21, 
1868,  entitled  «•  An  Aot  to  aid  in  tha  bnOding  of  branch  raibroada 
fai  tha  State  of  MieaonrL"    Covn^y  o/ Com  t.  6VZte(,  686. 

5.  Wharo  the  company  anthorlaad  a  committee  to  take  diaigaof  tha  coa* 

atnetion  of  anoh  road,  and  aolidt  aobaoriptioaa  in  tha  nama  of  tha 
company  to  tha  naa  of  anch  branch,  and  if  anbaeqnantly  aarignad  a 
portion  of  ite  fraaohiaea  to  aaothar  ooaipaay,—- ffaU,  tiiat  tiia 
braadi  ^Ming  thna  oiganiaad  and  inYcatad  with  tha  powan  aad 
priTilegaa  coafarrad  by  thtf  charter  <rf  tha  oompaay  to  anable  it  to 
proaacnto  tha  work,  a  anbaoHption  by  a  connty  throogh  which  anoh 
road  paaaed  ia  aot  randared  inralid  by  tha  fact  that  when  made  each 
partial  aaaigamaat  by  tha  compaay  of  ite  fraaohiaea  had  tafcaa 
plaoa.  Id. 
%.  Wbare  tha  conaty  ooort  made  an  order  te  aabaeiibe  te  tha  capital 
ato^  of  tha  company  (or  tha  naa  of  ona  of  ite  bvaaohaa,  and  iieaad 
aonaty  boada  wliioh  wara  "aaoaptad  by  tha  coaatraotioa  coouaittaot 
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in  p^rmnitv — Bddf  thai  in  aetual  naiivl  mbtorlplloB  on  flio 
bodlct  of  Uie  oomptay  was  not  niflanaiy  to  entitle  the  ooonty  to  the 
eto^t<v  to  Hnd  it  as  erabaeriber  thereto.  Id. 
i.  A  UmafdM  puchaser  of  negotiable  seeorities  before  their  matnrity  is 
not  affactad  with  ooostnietiTe  notioe  of  e  suit  lesneetinf  them. 
Ccvmiff  </  fTernm  t*  Mareg  (  97  U.  8. 107)  oitad  on  this  point  and 
approTod*    Id* 

MUNICIPAL  CORPORATIONS. 

1.  Where  no  oonstitnlional  lestriolion  is  imposed«  the  eorporata  esiat- 
enoe  and  powero  of  eonntiea,  eitiee«  and  towns  are  snbjeot  to  the 
legislative  control  of  the  State  eraaifefaig  them.  Moumi  Plea$&tU  r. 
Biekwilk,  514. 

9.  Where  e  mnnioipel  oorporati(m  is  legislated  oot  of  existenee  and  its 
territory  annexed  to  other  ooiporations»  the  latteri  nnless  tlie  legis- 
lature otherwise  proTides,  beoome  entitled  to  all  ita  piupsiiy  and 
immnnities,  and  sererally  liable  lor  n  proportionate  sharo  of  all  ita 
then  snbsistang  legal  debta,  end  aro  veatsd  with  its  power  to  raise 
rovenne  wherowith  to  pej  them  by  lefying  taxes  upon  the  property 
transferred  and  the  perrona  residing  thereon.    Id* 

8.  The  remedy  of  Uie  creditors  of  the  extingoished  coiporation  is  in 
equity  sgainst  the  coiporatioQS  soooeeding  to  its  property  and 
powers.    Id* 

NATIONAL  BANK.    See  F^d^rtd  QmUmii. 

1.  At  the  request  of  its  debtor,  n  natinnal  bank  in  Alabama  garo  him 
further  time,  in  consideration  of  hia  transfening,  before  matnrity, 
n  negotiable  note,  as  ci^lateral  seeority,  and  paying  in  adTance 
nsarkms  intenst,  for  the  period  of  extenskm.  Tlie  note  was  so 
indorsed  as  to  make  the  bank  e  party  to  the  instrament,  responsible 
for  its  due  preeentation,  and  for  doe  notioe  of  non^paymenl .  The 
considention  being  in  part  legal  and  in  part  vicioos,  it  was  Mf, 
1st,  tlubt  the  former  was  itnlf  seAdent  to  sostain  the  contract  of 
extension  and  transfer,  and  to  oonstitate  the  bank  a  holder  for 
▼aloe;  2d,  that  the  National  Banking  Act  sabjeets  the  bank  to  Ue- 
bility  for  taking  nsorioos  interest,  bat  does  not  declare  the  contract 
of  indorsement  Toid,  and  that  no  soeh  penalty  being  prescribed,  the 
oonrts  cannot  saperadd  it.    OaiM  t.  NoHon^a  Bseib,  289. 

8.  A.,  in  order  to  eeenre  the  payment  of  his  note  to  B.,  pledged  to  the 
latior  certain  shares  of  the  capitiJ  stock  of  e  national  bank  in  Looi^ 
iana,  with  authority  to  sell  them  in  defanlt  of  soeh  payment  De> 
faolt  haying  been  made,  B.  eold  them,  and  in  liardi,  1878,  applied 
to  the  oadder  of  the  bank  to  hare  them  transferred  on  its  books. 
That  oficer  refused  to  allow  the  transfer,  on  the  ground  that  A. 
was  indebted  to  the  bank.  Before  the  trenafsr  mSd  be  enloroed, 
the  bank  failed,  and  C.  was  appointed  a  leceifer,  against  iHiom  B.| 
Feb.  24, 1878,  brought  this  action  to  rscorer  dMmigm  for  the  loes 
snstained  by  him.  It  does  not  appear  that  the  ba^  erer  adopted 
any  by4aw  proylding  for  n  Hen  on  the  shares  of  n  i#ffi?khi?Mtr  In- 
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debfted  to  Ifc,  or  tliAt  ▲.'■  debt  to  it  had  ben  contaoled  bifarabb 
ftoek  mm  pledged  to  B.  HMf  1.  That  the  aotton  it  not  preeoribed 
bjr  tfat  limitotion  of  one  jear.  S.  That  the  eaahier  hafiag  been 
intnutod  bj  the  direekora  of  the  bank  with  the  tranaf en  of  atook, 
hit  refusal  to  permit  the  tranafer' was  Uie  refoaal  of  Ihe  bank. 
8.  That  Jndgment  having  been  venderedt  the  ooort  betow  had  power 
to  order  C.  to  pay  the  d^nit  or  oertify  it  to  the  oonptrdlkr.  Cam 
T.  Baal:,  446. 

••  The  proTiaion  to  aeet  6210  of  the  Beviied  Statntea  of  the  United 
Statee,  tiiat  Stato  taxation  on  the  aharee  of  any  national  banking 
aeeoriition  thall  not  be  at  a  greater  rate  than  ia  aeeened  on  other 
moneyed  jM^iitd  in  the  handa  of  indiTidual  oitiMiia  of  the  Stato,  haa 
reference  to  the  entire  prooeei  of  aeeeeement,  and  indndea  the  Tain- 
ation  of  the  aharee  aa  weUaa  the  rato  of  percentage  charged  thereon. 
Peopk  T.  IFraair,  680. 

i.  The  atatnto  of  a  Stato,  therefore,  ^ich  eetoblishea  a  mode  of  a8BeB»> 
ment  by  whioh  each  oliarBe  are  Talned  higher  in  proportion  to  tluir 
veal  Talne  than  other  moneyed  ciq[rftal ,  ia  in  conflict  with  that  eeetion, 
although  no  greater  percentage  ia  IcTied  on  anoh  valaation  than  on 
that  of  other  moneyed  capitaL    Id. 

6.  The  etatntee  of  New  York  idiioh  pennit  a  party  to  dednet  hie  Jnet 
debts  from  thoTalnation  of  all  his  personal  property^  except  so  mnoh 
thereof  aa  consists  of  snob  sharss,  tax  them  at  a  greater  rato  than 
oilier  moneyed  capital,  and  are,  therefore,  yoid  aa  to  them.    Id^ 

6.  A  national  bank  is  liabtotor  damagee  oocasibned  l^  the  loea,  tfaroqgh 

gross  n^ligence,  of  k  special  deposit  made  in  it  with  the  knowledge 
and  aoq^biescence  of  its  oflloers  and  directors.  NatUmal  Sank  t. 
6Mtom,  600. 

7.  Gross  negligeiice  on  the  part  of  a  gratoitons  bailee,  though  not  a 

fraud,  is  in  legal  effect  the  same  tiling.    Id. 

8.  The  doctrine  of  tdtra  etret  has  ho  application  in  faror  of  carporationa 

te  wrongs  committed  by  them.    Id, 

0.  Sect  6228  of  the  Revised  Statutes,  which  pnmdes  that  it  shaD  be 

lawful  for  a  national  bank  after  its'fdliue  to  **  deUver  special  d^ 
poeits,"  is  as  effectoal  a  recognition  of  its  power  to  receive  them  aa 
an  exprese  dedaiation  to  that  effect  would  have  bieen.    Id. 
16.  The  phraee  **  special  depoeltB,"  so  emplpyed,  embraces  the  pnUie 
eecnrities  of  the  United  l^tates.    Id. 

NAVAL  COURT-ltABTIAL. 

1.  Where,  porsnant  tothe  "  regnlatiima  f6r  the  administration  of  law 

and  justice  **  in  the  naval  serfke,  a  general  court-martial  is  duly 
ordered,  the  oflieer  clothed  with'  the  revising  authority  may,  before 
it  ia  ^ssolved,  direct  it  to  Tsconstder  ito  pmofedings  and  sentence; 
and  if  it,  tipon  being  reconvened,  renders  a  sentence  which  he  Mj^ 
protea,  sneh  keutence  eannot  be  collaterally  impeached  for  n|ere 
enrons  dr  iirsgu&uities,  if  any  audi  were  committed  by  the  court 
whBe  acting  within  the  iphere  of  ito  anthoiily*    JSspant  Bsstf,  18. 
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RATAL  COURT-MABTIAL  (mK&mmiO* 
S.  A.,  Ilie  el«rk  of  a  paymaster  in  the  naTj,  was,  bj  a  eonrtpiiiartialt 
foimd  gailty  o<  oertain  ebargee  and  speeifteations  of  nmlfiwiiianoe  in 
the  diBcharge  of  his  oftdal  datiet.  Seateiioe  was  passed  upon  liiait 
and  transoiitted,  with  the  reoord,  to  this  iisrising  oAoerv  who  rs* 
turned  it  with  a  letter  stating  that  the  finding  was  in  aeoordanoe 
with  the  eridenoe,  bat  that  he  diflered  with  the  oonrt  as  to  the  ade- 
qoaey  of  the  sentence.  The  court  proceeded  to  revise  it,  and.  after 
revoking  it,  substituted  another,  which  he  approved,  inflicting  opon 
A.  a  severer  punishment.  A.,  who  wss  imprisoned  pursuant  theiato, 
alleging  that  it  was  illegal  and  void,  and  that  he  was  thereby  un« 
lawfully  deprived  of  his  liberty,  prayed  for  a  writ  of  kabeat  egrjnm* 
Held^  that  the  court-martial  h^d  Jurisdiction  of  the  person  and  of 
the  subject-matter,  and  was  competent  to  pass  the  sentenoe  whereof 
A.  complained.    Id. 

NAVAL  PAYMASTER,  CLEBX  OF.  Bee  JVomZ  Crarr-SHnturf,  S. 
The  regularly  appointed  dark  of  a  paymaster  in  the  navy  is  a  *'  person 
In  the  naval  service  of  the  United  States,''  within  the  meaning  of 
art  14,  sect  1624,  of  the  Revised  Statutes,  and,  for  a  violation  of 
its  prorisions,  is  subject  to  be  tried,  convicted,  and  seatehced  by  a 
naval  general  court-martial.    ExpatU  R«§d^  18. 

NAVY. 

The  ** regulations  for  the  administratioi^ of  law  and  justice*'  in  the 
naval. service,  establiohed  by  the  Seforetary  of  the  Navy  with  the 
approval  of  the  President,  have  thelraoe'of  law.    ExparUE$9d^  18. 

NEGLIGENCE.     See  MoMter  and  Servani;  JlathwdBank^  9, 7. 
NEGOTLiBLE  SECURITIES.     See  BUU  of  Exchange  arid  Pnmitmri 

NEGRO,  PROPERTY  OF  FRTENDLY  INDIANS  STOLEN  BY. 
See  Friendly  IndiOni^  LiahUity  o/tkeUn&ed  StaUs  to,  far  Fnperty 
itoUn. 

NEVADA.    QeeMming  CUnm.     .. 

NEVADA,  STATUTE  OF  LIMITATIONS  OF.    See  Hinm^  Oaua,  2. 
The  Statute  of  Limitatioxis  oif  NeVada,  as  construed  by  'the  Supreme 
Court  of  the  State,  excepts  from  its  protection  a  foreign  corporation 
MuUng  Company  Y.i'aylor^  il. 

NEW  TRIAL. 
1.  Whereaparty  moving  for  jk  new  trial  assigns  a^  reasons  therefor  that 
the  verdict  is  not  sustained  by  the  evidence,  and  that  the  court  erred 
in  giving  certain  instnictions  and  in  reusing  others,— i7e/d,  that, 
as  he  did  not  at  the  timeezcept  to  the.  ruling  of  the  court  in  regard 
to  the  instructions,  th^  oannot  be  reviewed  by  the  appellate  court, 
although  they  are  incorporated  in  the  bill  of  exceptions  allowed  on 
the  refusal  of  the  court  of  original  jurisdiction  to  grant  a  new  triaL 
EaUway  Cowqtany  v.  Twombiy^  78. 


7M 

HIW  TRIAL. (fiUffmiiO. 
8.  TkmQofnum  Co«ko<  lli»TMrilloij€f  Colonido^  thwiJDii,  pnptdf 
Md  thai  BuA  •  1)01  of  wopliont  on!/  pwtwit>d  for  m^tir  tiit 
ntarnXU  ihm  Ditfcriet  Conit.  on  tbi  motion  for  •  ntw  trial,  to  Ml 
adds  tlia  vwdlot  on  tlio  grouid  tliiit  It  WM  iMt  nalidii^ 
•fiteioa.  Snoii  >  qaaattoa  oannoi  be  fi  aiimimii  hm^  on  »  writ  ol 
Id. 


HXW  TOBXi     6aa  roMfte.  ft»  0. 

VOTIBT,  raHAHD  OF  PATMSHT  BY.    6aa  Mb  ^Adtoiiff  and 
JVwalnaiv  HittM^  S* 

FOIIGB.    fiat  IKUi  ^Baeka^  mi  Pmdmr^  N§U$t  S;  £ii  JVarfwi. 

amCB,  8U8FENSIOK  FBOIL 
^^  90»  1887»  Ilia  Fkaridaot  dnlyoommiMioiiad  A.  aa  dapotypoalBiaatar 
at  Kaahipillai  Tonn.,  for  tlia  tam  of  four  yaaia.  ''siibjaot  to  tiia 
oonditiaDa  pfoaeribad  bj  law/'  and  Ifaj  6,  1M9»  vndar.tlia  aat  of 
April  6«  1M9  (16  Stat  6),  fignoA  an  ofdar  auapanding  him  from 
oOoa  until  tha  aiid  of  tba  nazt  ■aarion  of  tba  Banata,  and  da^gnat- 
log  B.  to  parfonn  tha  dutiaa  of  tliat  offloa.  A.  daUforad  tha  oAoa  to 
B.  Ifaj  27,  law.  Tha  nomination  of  B.  waa  aant  to  tha  Saaata  at 
iti  nazt  aaation,  iriiioh  tanniaatad  Jolj  16, 1670,  and  on  that  data 
It  waa  rejeotod.  Punnant  to  inatrnotioiia  from  the  BoatKiAoa  Da- 
partanant*  A.  took  poaaaaaiop  of  aaid  oOaa  Jnty  85»  1870.  B.»  whan 
holding  tha  oAoa,  moaiTod  tha  aalaiy.  A.  bioa|^  aoit  tharafor 
agalnat  tha  Unitad  Btataa.  EM,  that  ha  waa  not  aoUtiad  to  xo- 
oofor.    Ewnbrf  t.  Uniied  Sfotet,  660. 

OFIICEB  OF  THS  ABUT. 

1.  An  ofliear  of  the  aimy  of  the  United  Statea,  whlkt  earring  in  the 
enemy's  ooontry  during  tlie  rebellion,  waa  not  liable  to  an  aotion  in 
the  oonrta  of  that  ooontry  lor  injnriea  raentting  from  his  military 
orders  or  aeta;  noreoold  he. be  reqoired  to  JnstUy  or  eo^lain  them 
in  a  oivil  tribunal  upon  any  allegation  of  the  injured  party  that  they 
were  not  Justified  by  military  naoaaaij^.  He  wttanbjeot  to  the  Uwa 
of  war,  and  amenahle  only  to  hia  own  govenmiBnt.  Dam  t.  /aftn- 
asn,  166. 

8*  When  any  portion  of  the  insurgent  States  waa  in  tha  mOitaiy  oeeup»- 
tien  of  the  United  States  during  the  rebellion,  their  munioipal  Uwa, 
If  not  suspended  or  superseded,  were  generally  administered  by  the 
ordinary  tribunala  for  tha  proteotkm  sod  beneii  of  the  inhabitants 
.  and  otBeta  not  in  tha  military  sarfipe.  Tliair  eontinued  enlorse 
ment  waa  not  for  tlie  proteotion  or  eontrol  of  oOosrs  or  eoUttars  of 
the  army.    Id. 

••  A  distriot  oourt  of  Lonisiann — oontlnaed  in  adstsnae  after  tha  mili* 
tary  ooeupation  of  tha  oountiy  by  the  United  States,  and  anttoaimd 
by  tlie  oommaAding  general  to  hear  oanam  between  pertioa— aum* 
moned  n  brindioMenera]  of  tha  anny  of  tbi  Unitad  Ptatns  to 
a  ptt^tkHi  6kd  thft^Ui  setting  forth  thft^  i»  wlH^^y  ocwpaOT 
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bad*  pvviunt  to  bia  order,  aelaed  tad  einricd  otf  oeiiaiii  piwonii 
proptriy  of  the  plaintiff,  who  aOiged  thai  the  aoisiira  waa  naanttior- 
laid  by  the  naoawitiet  of  war,  or  martial  law,  or  by  tfaa  aupariora  al 
that  oflloar.  JodgnMot  hj  default  waa  rendered  April  9,  1888, 
agaliiat  him.  for  the  Taloe  of  the  propertj.  When  aoed  in  Uie  Cii^ 
enit  Court  of  the  United  Stataa,  upon  the  jodgmant,  be  pleaded 
tiiat  the  property  waa  taken  to  anpply  the  army.  JSTaU,  on  demurcr 
to  the  plea,  that  the  State  oonrt  had  no  Jnriadietlon  of  the  alleged 
oaoae  of  action,  and  that  ita  Jodgment  waa  toid.    U. 

OFFICIAL  BOND,  ACTION  ON. 
The  United  Statea,  in  an  aotion  againat  the  anretiaa  of  a  paymaater  hi 
the  army,  aaalgned  aa  the  breach  of  the  oonditiona  of  bia  ottdal 
bond  that  he  did  not,  when  thereonto  reqnired,  refund  i8,820.0fi, 
with  interaat  He  rendered  hia  aoconnt  Not.  80, 1886,  when  he  left 
the  aarrioe,  and  ahortly  thereafter  died.  On  the  aubaeqnent  adjnat- 
ment  ol  hia  aoooant  at  the  Treaaniy  Department,  that^aum  waa 
found  to  be  due  at  aaid  date.  No  demand  therefor  waa  made  of  hia 
peracmal  repreaentativea,  and  the  aoretiea  had  no  notice  of  the  daim 
before  the  aervioe  of  the  writ  in  the  action.  The  adjoatment  waa 
the  only  endenoe  of  the  aom  doe.  HeU^  that  the  United  Statea  ia 
entiiled  to  recover  that  anm,  but  with  intereat  only  from  the  date  of 
anch  aer?ice.     UmUd  StaUt  t.  CWtif,  118. 

P  ABTIES.    See  Tnut  and  7)ruMte$. 

PASSENGERS,  GENERAL  CARRIERS  OF. 
1.  R  if  competent  for  general  carriera  of  peaaengera,  by  apediio  rafila> 
tiona,  diatlDotly  brought  to  the  knowledge  of  the  paaeenger,  whioh 
are  reaeonal^,  and  not  incomdatent  with  a  atatnte  or  their  dntiee  to 
the  pabUe,  to  protect  themaelvea  againat  liability,  aa  inaurera  of  hia 
baggage  which  ezoeeda  a  fixed  amount  in  Talne,  except  upon  addi- 
tional compenaetion  proportioned  to  the  riak.    EaUroad  C^mfomg  r. 

3.  Aa  a  condition  precedent  to  a  contract  for  ita  tranaportation,  th^  may 

require  information  from  him  aa  to  ita  Talue,  and  demand  asfra 
eompenaatlon  for  any  exceaa  beyond  that  which  he  may  reaaonaMy 
demand  to  be  tranaported  aa  baggage  under  the  contract  to  cany  the 
peraon.  Id, 
8.  They  may  be  diaoharged  from  liability  for  ita  foil  Value,  if  te,  by 
any  derloe  or  artifice,  eradea  inquiry  aa  to  anch  value,  whereby  a 
raqponaibility  ia  impoaed  upon  them  beyond  what  they  are  bound  to 
aaanme  in  oonaideration  of  the  ordinary  fare  charged  for  the  trana- 
portation of  the  peraon.    Id. 

4.  In  the  abeence  of  legialation,  or  of  apedal  r^pulationa  by  the  carrlara, 

or  of  conduct  by  him  mialeading  them  aa  to  anch  Tiilue,  hia  faUure 
to  diadoae  it  when  no  inquiry  ia  made  of  him,  la  not,  in  itaelf  ,  a 
fraud  upon  them.    Id 
ft.  To  the  extent  that  artidlea  taken  by  him  for  Ua  peraonal  uae  when 
traialling  ereeed  in  quantity  and  Talue  aooh  aa  are  ordinailty  or 
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Qfually  tekin  by  paaaengvn  oFlika  itatlon  and  paniiiiig  Uka  Joop* 
Mjtyihejim  Dok  baggage  forirbiob  tha  oaniaia  an,  by  gneiml 
law,  TC^ODsibla  as  iBMiran.    Id. 

6.  Whathar  ha  has  takan  aooh  aa  asoMi  of  baggage  Is  a  qncalioa  not  of 

law  for  tha  sols  or  tha  final  datormiiiatkm  of  tha  aooit,  bol  ol  fmot 
lot  tha  jury,  undar  propar  giddanoa  as  t6  tha  law  of  tha  daaa^  Thafar 
datanninatkm  of  it  upon  tha  ayidsnoa^-no  snor  ol  law  a|fisarinf > 
— is  not  snbjeet  to  ra-azaminatioii  hsn.    Id. 

7.  Saet  4281i  Rar.  Stat,  hasnoiafsrenoatotha  liabilii|yo<  aanteaby 

land  lor  tha  baggage  of  passangaia.    JUL. 

PATENT   OFFICE,    REGISTRATION   OF   TRADB^ICARKS  IN. 
Sea  TnuU^marki. 

PATENT  OF  THE  UNITED  STATES  FOR  LANDS. 
Whan  a  patent  isanad  by  tha  Unitad  States  adda  to  tha  nama  of  tha 
patantaa  tha  word' '^  tmstae/'  witiboot  mantion  ol  any  tmat  upon 
which  ha  is  to  hold  tha  land,  sneh  addition  doas  not  prafsnt  tha 
l^gal  titla  from  passing  by  tha  patentao's  oonTayanoa.  H  a  tvaat  ba 
in  fast  crastad,  it  is  for  tha  eahd  fit$  Amit,  and  no  ona  aba,  to  ooi»> 
plain  of  tha  non-azaontion  tharaol.    CawM  t,  Sprmgt  Cjpayay,  56. 

PAYMASTER  IN  THE  ARMT.    Saa  Cjfiekd  Bami,  Adm^  an. 

PAYMENT,  DEMAND  OF.     Saa  BOb  </  ExA«mg%,wid  ftnaiiViiii 
jYolai,  8;  OgUM  Bomi^  Attim  mu 

PLEADING.    Bee  Praetiee,  6;  EMOim,  Tk^  9. 

m 

POSSESSION,  DELIVERY  OF.    Saa  CkattOt,  CmUrad/ar  SaU  </. 

PRACTICE.    Saa  Casn%,  I,  2;  Comi  mi  Jwry;  HubMm  Cmjm^  WfU 

of,  1;  JtiriMfteeioii,  2-6|  Nem  Trial;'  Bmtm^  Bm  of. 

1.  For  the  parpoass  of  an  i^fteal  to,  or  a  writ  of  error  from,  this  eonri, 

tha  transcript  of  tha  laootd  ia  sniBciantity  anthantieatad,  if  it  ba 

sealed  with  the  seal  of  the  coort  below,  and  signed  by  the  dapnty 

dark  thereof  in  tha  naaois  ol  and  te  his  prindpaL    G^amaaa  ▼. 

/lOSS€l*,  7« 

S.  Where  the  CSrcnit  Coart,  under  a  written  stipolalion  of  tha  parliaa, 
triea  tiia  issne,  its  special  finding  should  aat  forth  tha  altlasata  facta, 
and  not  the  evidence  establishing  them.  MtMmg  Compamii  t.  T^qr- 
/or,  87. 

8.  Tha  admission  ol  immaterial  and  Inalefant  aridanea,  idiloh  it  ia 

manif es{  conld  not  hare  alleetad  injotioasly  the  ease  of  the  plaintiff 
in  error,  doaa  not  antitia  him  to  a  rararsal  of  tha  Jadgmant.    Id* 

4.  Where  the  record  has  not  bean  printed,  a  motion  to  dinnisa  an  i^peat 
or  a  writ  of  error  will  not  be.oonsidarad  where  there  ia  any  qnaa* 
tkm  aboat  tha  facts  on  which  tha  motion  rests.  Naiimal  Btmk  t. 
Jfiitoifmcf  G^sifNMjf,  48. 

ft.  In  the  conrts  of  the  United  States,  the  uiion  o<  eqoitabla  and  legal 
caoses  of  action  in  ona  soit  ia  forbidden  by  tha  aeaond  aection  of 
the  Prooem  Act  of  May  8,  1782  G  Stat.  278),  which  ia  aabatan- 
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tiallj  re-«iiaotod  in  Met  918«  Ber.  8tet  S9  ft#ltf»  in  «  Mid  nmofad, 
undM  Hm  m4  of  CongNMy  to  the  dreall  Oomri  from  n  Mori  of 
TexM,  where  rach  •  Qnion*1i|  by  <1m  Unt  of  thai  State,  eUowed. 
Hurt  T.  BoBmgiwertk^  100. 

0.  Wbm  lettartpntant  ttplred  before  the  Unal  datorminaftion  of  the 
ioit  faroogfat  bj  the  petentM  compleining  of  the  infringeaMnl.4)f 
them,  end  pras^bg  for  nn  injonetion  end  en  eoooont,  end  the-eoosi 
belowy  bj  Ite  deene,  einteined  theb  TaUdity  and  awarded  him 
ooete,  but  neUher  damagea  nor  praftts,  and  the  defendant  appealed, 
this  eonirt,  M  the  only  qaeetiaD  now  inTolTed  ie  that  of  ooete,  affirma 
the  deerM  without  eramfaiing  the  merite.  ElaUk  F^Me$  Cempamp 
T.  iSMfttlia 

7«  Where  Boeh  lettem  bed  been  velHaed  in  eepamfte  dirisloha,  and  the 
patentee  filed  in  the  PMent  OAm  a  diedaimer  in  regard  to  one  of 
them,  after  bringing  a  suit  for  the  infringement  of  the  othere,  the 
Talidity  of  which  wm  eoatained,  and  the  feet  of  infringemenifoond 
by  the  oomi  below,— AW,  that  aeot.  4932,  Ser.  Stat.,  hm  no  ap- 
plioatkm  to  the  oeee;  and  that  he  is  entitled  to  ooete.    Id. 

8.  Where  the  reoord  shows  who  are  the  membesa  of  a  partoership,  and 
an  i^fteal  hm  been  tsken  In  the  name  of  the  ibm, — J7sU,  that 
the dsleot msf , nndsr seot.  1006,  Ber.  Stet., be onredbj in 
msnt  snbstiti^ing  their  names.    Moon  r.  Simmdi,  14A. 

0.  Tha  ooort  below  propsrly  eUowed  the  ptelntil(  to  file  in  the 

new  petition,  not  difBwing  in  enj  snbetanthil  partienhMr  from  the 
orijjl^,  whish  WM  teet^  withonthis  fralt.  Pm^or.  Mo^,  ML 
10.  Phtpers  properly  belonging  to  the  film  of  a  ooort  shoold  not  be  re 
moved  therefrom,  exoept  in  oeem  of  positive  neoessiiy.  When, 
tiierefore,  am^ftealjs  taken,  no  order  te  transmitting  sooh  papsM 
oni^t  to  be  made,  nnless.  the  aotoal  iniipsortsii  of  them  m  originals 
is  required  to  enable  the  appellate  ooort  to  give  them  their  Jost  and 
foil  effeet  hi  the  detennination  of  tha  rait.  Oot^  t*  AaJO,  SM. 
VL  Where,  on  an  H'pea],  papem  have  been  impcoperiy  eent  here,  the 
order  of  the  oourt  below  will  be  dosely  sfiaminiid,  to  detmnwlna 
whether  thsy  are  ineloded  in  its  termer    Id.- 

VL  ■  Wh«re,in  a  oaes  involving  the  iairingemeiit  and  validity  of  lettan- 
patent,  the  Cirooit  Coort,  on  the  allowanM  of  an  appeel  from  ite 
final  deoTM,  direeted  ite  elerk  to  transmit  with  the  transoript «« tha 
original  ezhibite,  patent  oertifieates,  sohednlm,  drawings,  imd  mod- 
els on  iUe,  along  with  and  m  part  of  the  reoord  and  traneoript,'* — 
HM^  that  oertain  sAdavite  sent  here,  bat  not  oopied  into  the  tran- 
soript,  although  they  had  been  filed  m  "ezhibite"  with  the  bill  and 
the  answer  Uiereto,  and  by  ooosent  treated  and  read  m  depositions 
on  tha  hearing  below,  oannot  be  oonsidered  here  m  proofs  in  the 
Muse,  M  they  are  oot  embraced  by  the  order,  the  purpoei^  of  whieh 

WM  to  send  what,  had  been  MitUM  below,  M  oontradiatfatgidshed 
from  what  had  bMntwul.    Id. 

IB.  Allowing,  under  a  bill  of  review,  the  introdootion  of  newly  disoovered 
evidiuiM  to  prove  facte  in  issue  on  the  fotmer  hearing  reste'ln  the 
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mud  diMNftkn  of  «&•  woii.  tolw 

io^t  and  only  imdar  dionMlMMa  wUdi 

to  tilt  flMriii  and  Jnitioe  of  «&•  OMM.    /d. 
14.  The  oonrti  of  Uio  United  8teteo  wo  noi  bovndbytibi  doddowof 

flteto  ooorti  19011  qniiHffM  of  feoond  liwniniiihl  Isv.    Oatm  lr. 

JTaKMoI  Bm&,  8M. 
Ift.  WlMn  it  appouBi  tiiaft  no  injvj  lOfuttod  to  tbi  pUnlift  In  «ior,n 

JndgnMut  win  not  ho  nvonid  in«i^  boonoi  iko  ooorti  it  the  trialt 

permlttod  n  witnoM  on  hk  owi  orominotion  to  be  intam^geted  eo 

fwi  meftim  pifrtfTtfnt  io  thtr  Iwno,  hat  eliowt  nhinh  hi  luil  not 

fledinchieL    WUU r.  BmmU,  ^SL 
le.  A  wynwdiwi  win  be  Tnoetid  when  the  •pprowd  of  the  bond 

wae  obtilned  by  tend  and  p«f]ni7«    J?eflrieif  CVwpif  t>  lyrieWi, 

044. 

17.  If  iteppeentiiattbeippelUnithadknoivrfedfeof  onohfiandandpor- 

Jmjt  n  new  bond  win  not  be  eooepted.    Id. 

18.  ^Iie  xeoord  in  thii  oaae  not  being  oompleto  or  pioperly  oertifted«  ihe 

court  ofdflfs  tiiat  nnkoB  opponent  eeoefle  the  onie^ono  to  he  enpflied 
on  or  before  n  qpeoifled  daj,  the  appeel  be  dimiMed.    Id, 

19.  A  oitaUon  1e  not  reqairod  when  the  appeel  is  taken  and  perfwtod  In 

open  .court  daring  the  tenn  at  wliioh  the  deorae  oomfdalned  of  is 
rendered;  alUer^  idiere,  at  a  snbseqnent  term,  Uie  appeel  is  aDowed, 
althoQgh  the  soUdtocs  of  ibe  appdlee  be  piessnt  Rmlrvmd  Cam- 
panif  T.  BJauTf  061. 

20.  The*  appeel  wiU  not,  howerert  be  diwniised  in  Ike  latter  caoe»  but 

tenns  win  be  imposed  npon  tiie  appeUant.    14* 

21.  Dapianw.  Loik  (04  U.  &  112)  cited  and  approved.    Id. 

PRE-EMPTION. 

1.  A  settier  npon  nnsurreyed  pnblio  lands  in  Calilomia,  who  filed  no 
dedaratoty  stetement  after  the  retom  of  tiie  plet  of  tiie  sorrey  to 
the  proper  local  land-offioe,  could  not,  nnder  tiie  act  of  March  8, 
1058  (10  Stet  244),  acquire  by  his  settlement  a  right  of  pre-emption. 
LtuudaU  T.  DankU,  118. 

^.  A  party  cannot  initiate  a  pre-emption  right  to  pnbUc  land  by  inlrasioin 
npon  the  actoal  posisssion  of  another;  nor  by  settling  upon  land  in 
California,  a  daim  to  which,  nnder  a  foreign  titie,  is  at  the  time 
pending  nsfors  the  tribtnals  of  the  United  States  for  confirmation. 
TVwumth  ▼.  San  .FVanctieo,  271. 

PRESCRIPTION.    89^Land$tActU>nJ^Pot$mwio/;  NathtudBtrnk^^ 

PRESUMPTION.    See  Jt/ien,  2. 
Hie  only  presomptions  of  fact  whidi  the  law  rsoognins  are  immediste 
infd!enoes  fiom  the  facte  proved.    IfannMf  t.  Intwranee  Cumpati^^ 


PRINCIPAL  AND  AGENT.    See  Hoifsr  and  AtmniI;  NoAmO,  Bamk, 2. 
PRIORTTT.    See  TIrhm,  Cmpnfefion  </. 
PRIVITr.    See  AUmi^p^Aam. 
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FBOmSSOKT  NOTES.    8m  Bta$  ff  gwiwft  «•<  Pnmtmr$  Nalmi 

PUHLJO  LANDS.    Bm  Pr^ima^^Hm;  Smwmp  owrf  O^mjkmti  Ltmdi* 

FDBUO  FOUCT.    BmJ)md.Ccmiiikmkt,l. 

PUBUC  8SCUBITIS8  OF  THE  UNITED  STATES.    BmNaHmti 
Btmk,  9. 10. 

FUEHLO  LANDS. 

1.  By  tiM  laws  of  Mflzioo  in  foroe  in  IttM,  %  piiebto  or  town,  wboB  !«•> 
ogniied  ■•  tnofa  by  pab]io«itliori<j,booaiiie  entiUBd  to  oortoin  laadii 
whioh  to  the  oirtoiit  of  four  tquftre  letgnei,  Mnbraoiog  iti  site  and 
Ilia  adjoining  larritovy,  wera  to  ba  maaanrad  and  aaaignad  to  il. 
BrowtuvUU  T.  CoMsoty  188. 

S.  By  tha  Cionatitation  of  TamanHpaa,  ona  of  tha  Stotot  of  Maxioo,  in 
loroa  in  1886,  Ifaa  land  of  an  individnal  oonld  not  ba  azpropriatod-^ 
tbat  is,  difaatod  of  ito  prirato  cbaraoter — for  an  objed  of  oommon 
laoogniiad  atiHty,  withoat  prayioua  aonqpanaallon,  tha  amoont  of 
which  oonld  ba  aatimatod  only  by  arbitoca  appointad  by  him  and  Uia 
State.  If  tnch  oompanialdon  waa  noi  mada^  fbongh  thaiaihira  to 
maka  it  waa  oaoaad  by  hia  refnaal  to  appoint  an  aibitor,  hb  tiUa  waa 
not  dhraatad,  and  ba  and  hia  grantaaa  aould  raoorar  tha  land  aflar 
tha  JorifldLotion  ovar  tha  ooontiy  had  baan  tranaforrad  by  tha  traaty 
of  Gnndalapa  Hidalfo.    Id. 

QUABTEBS,  COlOiUTATION  OF.    Saa  JW,  Cmmutatkn  ^f. 

BAITiBOAD  COMPANY.    Saa  Inimmtd  RtHmm$t  8;  jfotter  md  Strwma, 
Mume^  Bandit  1-8;  2ViiiC  and  TVufltf. 

BEAL  ESTATE  BOUND  BY  JUDGMENT  OB  MOBTOAQE.  Saa 


BEBELLION,  THE. 

1.  An  oOoec  of  tha  anny  of  tha  Unitad  Statoa,  whilst  aarrfaig  in  tfaa 
anamy'a  ooontry  during  tha  laballion,  waa  not  liabla  to  an  aetloB 
in  tha  ooorta  of  that  oonntiy  for  injuriaa  laanlting  from  his  railitaiy 
ordara  or  aets^  nor  oonld  ha  ba  raqnirsd  by  a  dTil  tribunal  to  Justify 
or  azplain  tham  upon  any  allegation  of  tha  iajurad  party  thai  th^ 
wara  not  JustUiad  by  military  naooasity.  Ha  waa  subject  to  tha  lawa 
of  war,  and  amanaUa  onty  to  hia  own  gorammant  Dpmr.Joktum, 
168. 

S.  Whan  any  portion  of  tha  inanrgant  Statsa  waa  in  tha  ooonpation  al 
tha  foraaa  of  tha  Unitad  Statsa  during  tha  rabaOion,  tha  munidpal 
lawa»  if  not  anspandad  or  supamdad,  wara  gsnarally  administerad 
thaia  1^  tha  ordinary  tribunals  for  tha  protaetion  and  banallt  of  par- 
aooa  not  in  tha  miUtaiy  aarrloa.  Thakr  aontinaad  anforaamaai  waa 
jiot  for  tha  prataotion  or  tha  aontral  af  oOosrs  or  aoUttans  of  ttia 
anny.    Id* 

8.  A  district  aonrt  of  Lodsiana — aontinaad  in  aodstancaaftar  tha  mili- 
tary occupation  of  tha  State  by  tha  Unitad  Statea,  and  anUiosimd 
by  tha  aommandiog  ganaral  to  haar  canass  baiwaan  partteB""*! 
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BSBELLIOK,  THE  (jomuUimd). 

moned  a  brigadier-genenl  of  tba  amij  of  llio  United  States  to 
a  petition  lUed  therein,  oettinf  forth  thai  a  militaiy  oompei^  had^ 
{Musnant  to  hia  orders,  seised  and  esrried  off  oertsin  personal  prop- 
er^ of  the  plaintiif ,  who  aOsged  that  the  sefxore  wis  wnaothoriaed 
by  the  neoessities  of  war,  or  martial  Jaw,  or  I7  the  superiors  of  that 
oAoer.  Jndginent  by  defsnlt  was  rendered  April  9, 186S,  against 
him  for  the  value  of  the  property.  When  sued  in  the  Ciroait  Cowt 
of  th^  United  States,  wgoa  ttie  Judgment,  he  pleaded  tliat  thsiprop- 
erty  was  tshen  te  sapply  the  snny.  i7eU,  on  demurer  to  the  plsa, 
that  the  State  oonrt  had  no  Jnrisdiotion  of  the  eanse  of  aotiony 
and  that  the  Jadgmsnt  was  told.    /d. 

RBCEIVEB. 
A  receiver  appdnted  by  a  State  eoort  in  a  soit  which,  .ondsr  the  aot  of 
llsrch  8, 1976  (18  Stat,  pert  8^  470),  was  sabseqoently  removed  te 
the  Cireuit  Court  of  the  United  States,  reported  te  the  hitter,  stating 
the  amoont  of  the  fond  in  his  hands,  and  asking  for  an  order  to  pay 
therefrom  certain  liabilities*  *  HM^  that  the  Circoit  Court  had  au- 
thority to  require  him  to  aoooont  for  the  fond,  and  that  he  is  charge- 
able  with- interest  on  so  much  thereof  as  he  on  receiving  deposited 
in  a  bsnk  to  his  credit  as  receiver,  and  then  withdre|r  and  deposited 
on  his  private  aooonnt  in  another  bsnk,  he  declining  to  explain  the 
transaction,  when  he  was  examined  as  a  witness  by  the  master  to 
whom  the  coort  had  referred  his  aoconate.  jETmol^  v.  AnbioaJ  Cm- 
jMrny,  158. 

RECORD.    See  Pracfice,  4,  8, 18. 

REMOVAL  OF  CAUSES.    Be*,  Caum^  Removal  qf. 

REPRESENTATIVES  IN  CONGRESS,  ELECTION  OF.    See  Ctm- 
itiiutiofuU  Law^  25-88. 

REVIEW,  BILL  OF.  See  PfacCietf ,  18;  IVturr  ojuf  Trustee^  2. 
Upon  a  bill  of  forecloenre  against  A.. and  the  parties  to  whom,  after 
mortgaging  the  land,  he  respectively  conveyed  separate  parcels 
thereof,  at  diiferoQt  times,  the  only  qnestion  raised  was  as  to  the 
order  in  which  the  court  sboold  direct  the  parcels  to  be  sold-  to  sat- 
isfy the  debt.  From  the  decree  rendered  June  5, 1875,  finding  the 
snm  due,  and  prescribing  such  order,  B.,  one  of  the  defeudants, 
appealed.  The  decree  was  affirmed.  Thereupon  C,  another  defend* 
ant,  filed  a  petition  below,  May  21, 18711,  for  leave  to  file  a  bill  of 
review  for  alleged  errors  of  law,  being  the  same  as  those  passed  upon 
by  this,  court  on  the  appeal,  and  for  newly  discovered  evidence;  but, 
although  the  decree  was  in  full  force,  he  neither  offered  to  p^y  the 
same  or  any  part  thereof,  nor  allied  any  reason,  for  not  doing  so. 
ITef J,  that  leave  to  file  the  bill  rested  in  tbedisoretion  of  the  court 
below,  and  was  properly  refused.    Eieker  v.  Pawetif  104.  . 

REVISED  STATUTES  OF  T!HE  UNITED  STATES. 
L  The  Revised  Statutes  of  tiie  United  Statee  must  be  accepted  as  tha 
law  on  the  snbjeote  which  tiM^  embraoa  as  it  azSstsd  on  tiie  fiM  day 
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aXVISSD  8TATDTB8  OF  THS  VinTED  STATES  (emubm$i). 
of  Deeember»  1878.  Wboi  their  meaning  is  fdain,  tiie  oovrt 
not  near  to  tfio  original  itatatet  to  aee  if  orocb  wore  oommitted  In 
nrifiiy  thonif  bnt  it  may  do  so  when  nsesssaiy  to  eouetrue  donbtCnl 
taagiiage  used  in  the  reiision.    CTmM  SiaUt  t.  Aswrn,  GOS. 

8.  SeeL  4820  of  the  Berised  Stetntes  edndts  of  no  other  rseeonable 
eonstmetion  than  that  only  the  inTalid  penalonens  who  had  mat  eoik* 
tribated  to  the  fnnds  of  the  SoUiens'  Home  were  bovnd  to  sur- 
render to  it  their  pensions  while  reeeiTing  its  benefits.  There  is 
no  oceesion,  therefoie,  to  look  at  the  pre-ssisting  Uw  on  the  sub- 
ject   /d. 

Hie  loUowing  sections  referred  to  and  explained: — 
Sect    041.    See  CatcMt,  Biimcwd  of^  0-8, 10-12. 
Sect    048.    See  Couief ,  Rmmocal  </,  L 
Sect    018.    See  Praedct^  5. 
Sect.  1006.    See  Practice^  a 
Sect  1024.    See  Nawal  Pt^fmatltr^  CUrk  ^ 
Sect  1077.    See  Cameij  Bemocal  </,  7. 
Sect  1078.    See  Caiue$^  Ramowd  of^  7. 
Sect  2011.    See  ConnUuHmid  Lam^  25. 
Sect.  2012.    See  CofufdtilJbiMl  Lam^  2& 
Sect  .2010.    See  CafifftaflMpia/ Xa«,  24^  26. 
Sect  2017.    See  drnttiiufiaMl  Law,  24,  26i 
Sect.  2021.    See  CamtHftiiiMalLaw,  24,  26. 
Sect  2022.    See  ConttihUUmal  Law,  24^  2& 
^ficL  4281.    See  Paweagnrt,  Omtral  CarrUn  qf,  7. 
Sect.  4022.    See  LeU^n^emi,  2. 
Sect  6210.    Bat  Nadtmql  Bank,  9. 
Sect.  6228.    See  Na^naf  Bank,  0, 10. 
Sect  6616.    See  Canniiiliamd  Law,  24,  26,  84. 
Sect  6522.    See  CarutUuiumal  Law,  24,  26. 

SALE,  CONDITION  OF.    BfOf  Swan^  and  Oterfiawtd  LmuUt  4u 
SALE,  CONTRACT  OF.    See  ChatteU,  Contract  far  SaU  of. 

SAN  FRANCISCO,  MUNICIPAL  LANDS  OF. 

1.  The  histoiy  of  the  title  Of  San  Francisco  to  her  municipal  lands  stated. 

Trenouih  ▼.  San  Frandseo,  251. 

2.  The  act  entitled  "  An  Act  to  qniet  the  title  to  certain  lands  within 

the  corporate  limits  of  the  city  of  San  Francisco,"  appcofed  Ifaidi 
8.  1806  (14  Stat.  4),  confirmed  her  claim,  in  trast  that  certain  lands 
should  be  disposed  of  and  conyeyed  to  parties  in  the  honaJld$  aetoal 
posseesion  thereof,  bySheinselTes  or  tenants,  on  the  paasage  4xf  the 
act  i7e{<l,thattre8pe^8eni  then  in  possession  of  the  lands,' who  were 
afterwards  ejected  therefrom  at  the  suit  of  those  npon  whoee  prior 
poBsesrion  they  had  intruded,  are  not  beneftciariee  nnder  Ibe  act; 
but  that  the  partiee  who  so  recorered  the  possessian  are  ^tftled  to 
a  oonTeyance  from  the  dty.    Id, 

SECRET  ART  OF  THE  NAYT.    Seei^oiy. 


7M  IKDK. 

SEGUBITIBS  OF  THE  DKITSD  6TATB8.   BfiBNmthtialBmkf^Vk 

SET-OFF.    8m  Hflb  qfSwckamg$  mmd  Fromimrjf  JVbiM,  8. 

SOLDIERS'  HOME. 
Under  Met  4820  of  41m  Btriatd  Stetaftes,  cnty  Um  InTtlid  pcmbneri 
who  bftfo  iM(  eontrilNited  to  tlio  funds  of  tlio  Soldini*  Homo  aio 
bound  to  tiurendar  to  II  tiidr  iwwiiinm  whflo  reodfing  Hi  bongtei 
CTintotf  Statai  T.  Btftpim,  MS. 

SPtoULL  DEPOSITS.    Sm  AMoiMtf  Banft,  1,  S. 

1.  Seot  6338  of  the  Bofisod  ^tututas,  which- proHdM  that  it  shall  ba 
Uwf nl  for  a  nalionai  bank  after  its  failurs  to  **  dsUTor  ipaelal  d»> 
posits,''  is  M  offsotnal  a  reoognition  of  its  powsr  to  rsodfo  Iham  m 
an  ixytsss  dodarstion  to  that  affset  would  hafo  been.  Nadomd 
Bank  t.  Cfrakam^  6M. 

S.  Tha  phrasa  **  ipaolal  dsposits,"  so  smpipTod,  embiEaoss.  tt»  pnblia 
saenritias  of  tha  Unitsd  Statsa.    Id. 

SPECIAL  VERDICT.    Sea  JwritHeHoih  !• 

STATUTE  OF  LDOTATIONS.    Sea  UamiaUotUf  SiBstirtf  of. 

STATUTES,  CONSTRUCTION  OF. 

1.  The  legislatiTe  intent,  deariy  exprsssed,  should  not  be  daCsated  bj 

too  rigid  an  adherenoe  to  the  mere  letter  of  the  statute,  nor  an  in* 
terpretatton  adopted  whioh  leads  to  abanrd  eonsequenoss.  Oafst  t. 
National  Bank,  280. 

2.  In  the  iaterpretafeion  of  statutes  like  that  passed  by  the  legislatuie  of 

Ohio  Feb.  16, 18i6,  providing  for  the  location  of  the  county  seat  of 
Mahoning  County,  the  rule  is  that,  as  against  the  State,  nothing  ia 
to  be  taken  as  oonoedsd  but  what  is  giTsn  in  express  and  expEdt 
terms,  or  by  an  implication  equally  dear.  Nowion  t.  Comrniniomon^ 
648. 

STATUTES  OF  THE  UNITED  STATES.    See  Rtmed  Stevtct  qf  He 
UniUd  Staioi. 
the  following,  among  others,  refierred  to,  commsntsd  on,  and  ex- 
plained: — 
1792.  May      8.    See  PractSoe,  5. 
1815.  Feb.      4.    See  Coiisef ,  Uemooal  of  6. 
1883.  Mardi  2.    See  Cautet,  Removal  of,  5. 
1850.  Sept    28.    See  Swam^  and  Ooorftowod  Landi* 
1858.  March  8.    Boo  Pn-ai^tion. 

1881.  March   2.    See  (Stoiomi  Didm,  2. 

1882.  July     14.    See  Cuotom  DtUm,  2. 

1883.  March  8.    See  CooH^Clmmo,  2. 

1886,  March  8.  See  Son  .FWuietieo,  Mwidei^  Lmodo  q^  S. 

1868.  July    18.  See  CoMet,  RoowooHof^. 

1866.  July    18.  See  Exem  Tax,  1;  InUmoi  Jgwsnus,  % 

1866.  July    20.  See  /fifsmol  JUoonO0, 1. 

April    5.  See  Q^bs,  Smfonmonfrmtu 


STATUTES  OF  THS  UNITED  STATXS  (eoMumi). 
1870.  Ifi^    SL    Sea  CmuHMoMdLam^  U. 
187i.  JmM    SS.    See  JErieirfiM  I^^pahtaMti,  CMb  mmd  Baf^hpA 

1875.  llttdi   1.  Sea  GoMtUiUiomd  £av»  20*  2S. 

1875.  Mtfoh  S.  Sea  Cmuett  lUmowdp/^lZi  Jw^t  Wohmi^. 

1875.  Maidi   8..  8m /MnMiMHh  18. 

1878.  FeU    85.  8m  J^mTmImni,  8. 

STOCK,  SUBSCRIPTION  TO.    %&t  Mwme^  Bmid». 

SUFBRSEDEA&    Sm  ir«Miaiiiiiff,'l;  JViulict,  16, 17. 

SUFERYISOBS  OF  ELECTION.    Sm  C^itfrMiibiiar  Xm,  85-8t. 

SUBETT.    See  inffmat  Jt«MiiiM,  CdUaar  of. 

SUSFENSION  FBOlC  OFFICE.    See  Ojjfe*^  Smifmidmfnm. 

SWAMP  AND  OYEBFLOWED  LANDS. 

1.  Thoogfathe grant  by  tha  Mi  of  Congcaia  of  Sapt  88;  1860  (8  Stit 
518),  ^of  tba  twamp*  and  oraiflowad  la&da  to  tha  Stataa  in  whibh 
thaj  ]ia,  is  dedlaared  to  ba  mada  for  tha  azdnaiya  poipoM  of  anaUing 
inch  Stataa,  with  tha  proMads  thareof ^  to  zaalaim  tha  landa  1^ 
maana  Of  laWaa'aad  draina,.it  ia  qneatbnaUa  whether  tha  aaeority 
lor  tha  doa  ftpplioation  of  tha  prooaada  doaa  not  wholly  raat  upon 
tha  good  faith  of  tha  aareral  Statea,  and  whathar  thay  mfty  not  asai^ 
dM  their  discretion  in  this  behalf  withoat  being  liable  to  be  called 
to  aooonnt,  and  without  aifMting  die  title  to  the  landa:  at  all  arenta, 
it  JMema  that  Congieaa  alone  hM  the  power,  in  %  tSimx  caM  of  riol*- 
tion  of  the  tmat,  to  enforce  the  conditiona  of  the  grant,,  by  leroca- 
tipn  or  otherwiaa;  and  dnea,  1^  the  act,  the  pioceeda  are  to  be 
applied  to  the  deaignAtad  paraona  onl;|r  "  m  far  m  naeeaaaiy,"  each 
State  has,  at  leaat,  »  large  diacretion  aa  to  tha  **  neceaaity'*  of  am- 
I^aying  the  prooeeda  to  the  reclamation  of  the  landa.  EmMigmtd 
Company  ▼.  Coimfir  ofAdpm»^  61. 

8.  A.grant,  anbjMt  to  the  conditiona  of  thai  act,  miade  by  a  State  of  ita 
awamp  and  oTerilowed  landa  to  the  aereral.coontiea  in  which  they 
are  aitoated,  to  be  dispoaad  Of  for  general  connty  purpoaaa,  ia  valid, 
and  the  county  which  haa  dispoaad  of  them  in  porsoanM  of  the 
State  grant  cannot  reacind  ita  contract  on  tha  gnmnd  of  ita  being  a 
violation  of  the  Mt  of  Congreaa.    Id, 

8.  In  Iowa,  anch  a  bontraot,  if  iqpprofed  1^  a  vote  Of  the  people  of  tha 
county,  under  the  aei  of  tha  lagialaiora  of  thai  State  pasaed  in  1868, 
ia  Talid,  though  Ilia  landa  be  diapoaad  of  lor  leaa  than  one  dollar  and 
a  quarter  per  acre;  and,  if  it  indudaa  alao  a  sale  of  the  claim  of  the 
county  againat  the  United  Statea  lor  indemnity  lor  awamp  landa 
aold  by  the  latter,  the  county  cannot  maintain  a  bill  in  equity  to  aai 
it  aside,  though  auoh  aale  be  within  the  law  piohibiking  Ilia  aaaign* 
ment  of  daima  againat  the  goremment.    Id. 

4  If  the  purdiaaer  fiom  the  county  under  audi  a  contract  .wm  bound 
thereby  to  do  eartain  acta,  audi  m  to  introdnoa  a  eartain  nvnbar  d 
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SWAMP  AKD  OTEBFLOWED  LAKD8  (emfimtuOy.  . 

Mttlcn  within  »  ootdm  period^  or  to  lOolAim  the  ]apd%  kb  obHgft- 
tion,  if  not  made  »  oondltioii  of  the  nlo,  lias  in  eoronaai  moraijt 
•nd,  if  unperfonned,  doos  not  avoid  the  aalo.  It  ii  pnlj  whan  oova- 
nants  are  mntoal  and  depandanti  or  whan  thalr  parfoitiiaoaa  ia  mada 
an  aKpnaM  condition,  thi^  a  faraach  of  tham  invohaa  an  acvoidaaoa 
oltheoontnMt    Id. 

SWISS  CONFSDERATION,  XEBATT  WITH.    8aa  AUm,  S. 

TAMAULIPA8,  GOKSTITUTIOir  OF.    8aa /NmN^  Xandt,  S. 

TAXATION.    Sea  CmuHhttimMd  Xm» UMi,  46;  JSMm  2te;  Fad^raT 


'  .L  TUa  oonrt  can  aiford  tha  dtlaan  of  a  Stata  no  vdief  front  tha  aofotoa^ 
manjt  of  har  lawa  praaorihbg  ilia  nrada' and  anbJaeH  of  tenliaiit  if 
thay  naltber  tranoh  upon  Fednal  authority  nor  Halate  any  if^ 
raoogniaad  or  aaenrad  bj  Hia  Conatitation  of  tha  Unitad  Blataa. 
JTMand  ▼.  FoleUuf,  401. 
S.  The  ConatltDtion  doaa  not  prohihh  a  Sti^  front  tasiag  har  larfdnt 
dtisana  for  debts  held  bj  them  againat  a  non-rarident,  avidinaad  bj 
hia  bonda,  payment  idiareof  ia  aeonred  1^  hie  deeda  of  tamat  or 
mortgages  upon  real  aetata  aitnate  in  another  State.    Id* 

5.  For  the  pnrpoiee  of  taaaition«  a  debt  haa  iti  ailw  at  the'  leaidapea  of 

the  creditor,  and  may  be  there  taaced.    Id* 

4.  The  pcoYiaion  in  aeot.  021i^  of  the  Beriaed  Statotaa  of  tha  United 
Statm.  tiiat  State  taacation  on  the  aharoa  of  anT  national  baftkiny 
aaaodatbn  shall  not  be  at  a  greater  rate  than  ia  pmiiasi?!!!  on  other 
mooeyed  capital  in  the  handa  of  indiYidoal  dtiasna  of  ilia  State,  haa 
rateence  to  tiie  entire  process  of  assessmentj  and  indadea  the  Tala»- 
tion  of  the  shares  as  well  as  the  rate  of  peroentag^  chaiged'theieon. 
Peoplt  T.  fTeooer,  S80. 

0.  The  statute  of  a  State,  therefore,  whidi  establishes  a  mode  of  aasess 
ment  by  wbidi  snch  diares  are  Talned  higher  in  proportion  to  thefar 
real  Talne  than  other  moneyed  capital ,  ia  i^  conflict  with  that  aeotion, 
althoQgh  no  greater  percentage  is  levied  on  sodi  Talnation  than  on 
that  of  other  moneyed  capitaL    Id* 

6.  The  statatea  of  New  York  whidi  permit  a  party  to  dednot  Ida  ]aat 

debts  from  the  Talnation  of  all  his  persond  property,  except  so  modi 
thereof  as  consista  of  snch  diarea,  tax  them  at  a  greater  rate  than 
other  moneyed  capitd,  and  are,  thereifore,  rM  as  to  them.    Id. 

TENANT  IN  COMMON.    See  1/mtii^  Oatai. 

TBXA8.    See  Imidt,  ActhmM  Pmuthn  ^;  /Vwdtot.  C;  FwOh  Lmtdi. 

TEXAS,  SALE  OF  LANDS  IN. 
A  sale  of  lands  in  Texaa,  made  before  her  aeparation  from  Mexioo,  1^  a 
dtiaen  to  a  non-reddeni  alien,  passed  tha  title  to  the  latter,  who 
thereby  aoq[nired  a  defeadble  estate  in  them,  whidi  ha  codd  hold 
nntil  deprived  thereof  1^  the  snpreme  aatbority,  npon  the  oBtUL 
aacertdnment  of  the  fact  of  hia  non-reddmce  and  alienage,  or  upon 
the  denooncomant  of  a  private  dtiaoi.    PkSB^  ▼.  lleoniy  5M. 


THlETlBlgTH   AmNPMMrT   OF   THS  OOHBTITUTUMI   OF 
TW  UNIIXD  8TATB8.    8—  CmMmlimal  Xip,  80. 

THIS,  COMFDTATIOir  OF. 

WhflB  tli»  priority  of  MM  ligal  ri|^  of«  anoflier,  dopandiiig  iqpon  tlio 

ordot  of  eyroti  occaniag  on  the  wans  diy,  i§  inTol? pd^  tbs  rate  tlwl 

for  most  pnrposM  the  kwTegaidt  the  onliio  day  m  an  IndiTklUo 

QBit  k  nooOMariljr  deported  from.    NoHMoi  Bank  r.  Bw-ttarA, 


TITLB,  CXRTIFICATB  OF.    See  Aiformf  of  km. 

TUAIXB-MABX8. 

1.  Piopefij  in  trade-marke  baa  long  been  reoogniaed  end  protecied  kj 
tbe  common  Uw'end  1^  tbe  atatotea  of  tbe  aeveral  Statea,  end  doea 
not  derifo  ita  exliitflnoe  from  tbe  act  of  Congreia  providing  for  tt» 
registration  of  them  in  tbe  Patent  OflBoe.    Tmdt^mark  Cbms,  82. 

8.  A  trade-mark  is  neither  an  inTontton,  n  disooverj,  nor  e  writing, 
within  the  meaning  ol  the  dgfatb^ebniBe  of  tbe  eif^th  seotioa  of  tbo 
first  aiiide  of  the  Constitotion,  wbieb  eonfers  on  Congress  power  to 
seettre  for  limited  times  to  anihois  and  invimtora  ilie  ezdu^fo  ri^ 
to  their  rsspeetire  writings  nnd  dieeorerloe.    Id. 

8.  if  an aot of  Congress  oan in anjeaae be eatspded,  as n tngnktiftm  of 
ocAnmeroe,  to  trade-marlo,  it  most  be  Hmfted  to  tiieirnsein  "com* 
meeto  with  foreign  nntioD%  and  among  the  eereral  8tatea,.end  with 
liie  Indian  tiibee.''    Id. 

4.  Tbe  .legislation  of  Congress  In  regard  to  trade-maifa  is  not»  in  Its 
terms  otf  essentisi  ebmoter,  a^ragolation  thns  limited,  bat  In  its 
Ungtiage  embraqee,  and  wte  intended  to  embnUe,  aU  eomifteree, 
ilidading  that  between  eitinns  of  tbe  same  State,    ill. 

0.  Tlkit  legislation  is  T«^  for  want  of  eooirtitationalantfaorityylnaaniMli 

as  it  is  so  framed  that  its  proridons  are  appUoable  to  all  eoounerse, 
sdd  eannot  be  eonilned  to  tiial  wldbb  Is  snbjeet  to  tt»  eontrol  of 
Congress.  Idl 
%  Ibe  Owner  of  a  trade-mad:  idiiob  is  aflxed  to  artieles  mannfaotored 
act  bis  establlabment  may/  in  asiOing  tbe  latter,  lawfolly  transfer 
tbeiiewttb  to  tbe  porobaser  tbe  liglit  to  nift  tbe  tiade^naik.  KSdd 
T.  /oAfuon,  617. 

TBE  A9UBY,  FIRST  AUDITOR  OF.   See  JiUMmI  Jssimii^  GWZietor  ^. 

TRkiTT.    8eeillMii,a;l^Mftfo£«iMif,8. 

TRIAL  BY  JURY.     See  CbaKihrfioiMrf  £ai^  ft,  10, 

TRUST  .  AND  TRUSTEE.  See  Caplwni  mud  AitmdamBd  Pnptrtf; 
Landi,  Sak  ^,Jf  TVmfsf,  1 ;  Poimi  vf  Os  CMlMr  Smm  fw 
Lwdi. 

1.  llie  trastee  to  whom  a  raOvoad  eompain j  esBsedled  a  nknlgage  open 

its  property,  to  seeure  the  paiyment  of  its  bonds,  repieeents  tbe 
bondboideia  in  aR  legal  proosedingi  eanied  on  hj  bim  aJheting 
Ms  trnst,  to  wbkb  tbsy  ars  not  aotnal  psartisi,  and  wbater ei  Mnds 
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him,  if  he  aeli  in  good  fiith,  Undt  tiMm.    5lw  t.  AAwhI  Com- 

JNIflfY  dOS. 

2.  If  bondholders  not  perties  to  the  sait  in  whibh  n  deorae  itm  nndeied 
in  fsror  of  the  trngtee  oen,  nnder  any  dienmitinneii,  bring  n  bill  of 
review,  they'  een  only  Imye  enbh  relief  m  he  would  be  entitled  to 
in  the  aeme  lonn  of  proceeding.  To  n?oid  iHiet  he  liee  done  in 
their  behalf,  they  nuut  prooeed  in  aome  other  way  than  1^  bill  of 
review.    Id* 

S.  Bzoept  nnder  eztrMrdinaiy  drenmetanoee,  the  power  of  the  eoni 
ought  never  to  be  eKewiaed  in  enabling  ilie  troatoea»  where  the  rail- 
road ia  vnilniahed,  to  borrow  money  by  meana  of  a  reodTer'a  eeitili- 
eatea  which  create  a  panoMrant  lien  upon  the  property,  in  order  to 
complete  the  work.    Id, 

i.  Upon  a  bill  filed  by  the  tmateea  to  foraeloae  mortgagee  eseeoted  1^  a 
railroad  company  in  Arkanaaa,  one  upon  ito  rped  and  the  other  upon 
ite  land  grant,  to  Mcare  its  bonds  the  conrt  fonnd  that  they  were 
valid  and  subsisting  liens,  that  the  wliote  amount  of  the  bonds  waa 
due  and  unpaid,  and  dfBoreed  that  in  default  of  payment  of  prineipal 
and  interest,  at  a  specified  date,  the  mortgaged  property  be  aold  and 
the  progeeds  thereof  divided  amoag  the  bondholders.  A  laige  m»- 
Joiity  in  interest  of  the  latter  held>  subsequently  to  the  deorae,  and 
upon  full  notice,  a  meeting,  at  which  a  eommittee  was  appdnted  to 
purchase  the  pmperiy  for  the  benefit  of  the  bcmdliolders.  The  com- 
mittee accordingly  purchased  it  at  ihe  aale.  The  aale  :Waa  duly 
reported  to  the  court,  when  the  parohaaers  appeared  therein  and 
declared,  and  desired  it  to  be  so  recorded,  that  it  waa  their  intention 
to  organise  a  corporation  under  the  laws  of  the  State,  to  own,  hold, 
and  mauage  the  property,  and  that  any  bondholder  mig^t,  within 
sixty  days  from  such  organisation,  transfsr  to  it  his  bonds  and  right 
to  the  proceeds  of  the  sale,  and  become  entitled  to  his  propoitioaal 
interest  in  the  stock  of  the  new  corporation  upon  the  aame  torms  and 
alipnlations  as  any  other  bondholder;  but  that  said  new  oorporati<m 
was  not  to  be  prevented  thereby  from  requiring  from  any  bondholder 
the  payment  of  his  proportion  of  tiie  ei^enses  attending  the  sale  and 
pnrdiase,  and  such  other  sums  not  ezeeeding  five  per  cent  of  the 
principal  of  the  bonds  as  it  might  deem  for  ite  intereste  to  require  aa 
a  condition  on  v^iich  such  sto^  should  be  deliveradi  provided  that 
the  same  requirement  should  be  made  of  all  the  other  bondholders; 
and,  farther,  that  the  stipulation  should  not  limit  the  power  of  the 
pukcliasers  to  organise  the  corporation  without  notiee,  or  of  the  eor> 
poration  so  organised  to  mortgage  ito  property  or  rseerve  lor  ite  own 
use  not  exceeding  ten  per  eeni  of  ite  ei4;iitel  stock.  At  the  same 
time,  tlie  trustees  in  the  mortgages  appeared  in  court  and  eoneented 
to  an  approval  and  confirmation  of  ihe  aale,  upon  ihe  agreement  that 
the  stipulation  of  tiiepurchaeen  be  embodied  in  the  deeree.  There- 
upon  a  decree  was  passed  accordingly.  The  proper  oonveyanoe  was 
made,  and,  as  part  of  the  consideration  therefor,  the  decree  aleo 
provided  tor  the  paymsnt  or  eoaspsomiee  by  the  new  emporation  of 


T71 

TRUST  AND  TRUSTEE  (eemUmmi)* 

otrtdn  elaimi  againik  the  old  oonptay.    JMi,  1.  Thai  the  imk 
that  toiiM  of  the  trwleet  WK«  bondhdktoft  WM  Dot 
toioiid««li«iliiooiiqpoloiiitoooiiMittett»dMrao.    2.  ThalaUll 
filod  by  two  bondlioldon  not  impogniiif  llio  good  fiMi  of  tb 
teas,  bat  prajing  that  llio  daoraa  bo  lOftoirad  and  aat  aalda, 
pnpuij  dfamiMad*    Id» 

ULTRA  YUllSa 
Th9  dootrlno  of  idtravkm  has  no  afipUoalioii  In  fsfor  of  ootponttoBa  lor 
wnmgB  oommitlad  1^  tham.    KaHmml  Btmk  r.  GraUm^  6M. 

USAGE.    Sao  OmrmOif. 
Usage  cannot  maka  »  oontraet  nhara  nolia  waa  inada  bj  Ihe  paftfoa. 
Savimgt  Btmk  ▼.  Wardt  lINk 

USURY,    am  NmioMi  Btmk,  h 

VESSEL,  MORTGAGE  OF. 
A  mortgago  of  ft  Tsasal  of  the  Unitad  Slalaa  is  Hot,  as  agdnat  tha  pw- 
ti«s,»nd  snoh  paraoos  aa  hosfo  aotaal  notioa  thafool,  tondaiad  infaUd 
bjthefiihiiotoTaooidlt.    ifodiv  ▼.  5»smid!i,  14ft. 

YIRGINIA,  COKSTITUTIOK  OF. 
The  OonatitatioQ  and  Uws  of  Ylrginln  do  not  asahida  oolond-elliasM 
front  sarriaa  on  jnnaa*     vw§mim  t*  jKivsif  nS. 

WHARFAGE. 

1.  A  monioipal  oorpotition,  owning  impvofod  wharfoa  and  othar  artl- 
floial  nwana  ^i^kh  it  maintaina,  at  its  ovm  coat,  lor  tha  banollt  of 
thoaa  angagod  in  eommsfoa  i^on  tha  pabUo  na>Tigab]a  watan  of  tha 
United  SUtea,  is  not  prohibltad  by  tha  Oonstitotion  of  tha  Unitad 
Slates  from  charging  and  odDaoting  fitmt  paiiiea  naing  ito  wharrea 
and  faeilitias  sndi  raasouaMa  feea  aa  will  fairlj  renninarata  it  lor 
tha  nsa  of  thrptupaiiy.    Paekii  Cenyany  ▼.  SL  Lmtk,  488. 

8.  PmekH  Conyony  t.  JTsoMb  (06  U.  S.  80),  afinned.    M. 

8.  Tha  ofdinanoa  of  the  city  of  YidBbnrg  paased  Joty  18, 1806,  antitlad 
**  an  oidinanoa  astaUishing  tha  iate  of  wharfage  to  be  coUeotad 
from  stsamboats  and  other  water-craft  hmding  and  Ijing  at  tha 
city  of  inekabnrg,'' fa  not  hi  conlllet  with  tha  Oonstitalion  of  tt» 
Unitad  Statea.    FteMvry  t.  ToMi,  480. 

4.  Pmeka  Compaq  ▼.  Si.  Lemii  (fifmi,  p.  438),  afirmed.    Id. 

6.  An  ordinance  of  Baltimore,  whereonder  ?esseh  laden  with  tt»  prod> 
nets  of  other  States  are  reqniied  to  paj  lor  tha  nse  of  tha  pablle 
wharfce  of  tiiat  city  face  which  are  not  aiaoted  from  ?eeeeh  land- 
ing  thereat  with  Hif  prodacts  of  Maryland,  fa  in  oonffict  with  the 
Constltiition  of  the  Onitod  Statee,    Gay  t.  Boftfaiofv,  484. 

8.  Such  leee,  eo  exacted,  nraat  be  regarded  not  aa  n  ooaqNosatfen  lor  tt» 
nae  of  the  city*a  prupeity,  but  aa  n  mere  eipedientor  derice  toloatsr 
the  domestfa  commerce  of  Maiylahd  hj  meana  of  nneqval  and  oj^ 
prsssiye  bvdanenpoai  tha  tndnetqrondbnshMm  of  other  Slalaa.  Id* 
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WORDS. 
M  Pemumentlj  ertabiiahed.**    See  Cmutibiiimial  Lom^  46. 
«•  Special  depoeite."    See  Nol&imid  Bamk,  0, 10. 


WBIT  OF  ERROR.    See  Exe^fiwtu^  BSa  ^,  S;  Fa(Mt  Carfm^  Writ  vf^ 

MandamuMf  1;  Nem  TVioZ,  2;  JPraetiee^  1. 

1.  The  administratrix  of  A.  reoovared  judgmantfor  damagai  bj  reaaon 

of  hia  death,  oaiuad  by  the  neg^i^anoa  of  B.,  who  tharanpon  auad 

oat  of  thb  oonrt  a  writ  of  error.    During  iti  pendaney,  the  itatiita 

aathorizing  aaeh  a  suit  iraa  rapealed.    HM^  that  the  Judgment  waa 

not  Taoated  hj  the  writ,  and  that  it  mnet  be  aftrmad,  no  error  ^h 

peaiing  in  the  prooeedings  below.    EaUwojf  Crni^innqf  t.  TwomUf^  i9. 

S.  On  the  trial  of  an  action  at  law^  when  the  judges  of  the  Circnit  Court 

an  opposed  in  opinion  on  a  material  question  of  law,  the  opinion  of 

the  presiding  judge  proTails;  but  the  judgment  rendered  oomform- 

ablj  thereto  maj,  without  regard  to  its  amount,  ba  reviawad  on  « 

writ  of  enor,  upon  their  oertifieata  stating  such  question.    Daw  r. 

/aJUiMm,  158. 


Vwtt9aHkj  PnHit  Jioha  Wllioa  *  8qb, 
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